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CASES DETERMINED 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1909. 


STATH, EX REL. JOHN M. RAGAN, APPELLEE, V. GEORGE O. 
JUNKIN, SECRETARY OF STATE, APPELLANT, 


Firep Aucust 18, 1909. No. 16,274. 


1. Constitutional Law: Freepom or SrrecH: Ricut or ASSEMBLY AND 
Petition. The legislative enactment in sections 1 and 10, ch. 
53, laws 1909, that candidates for judicial and educational offices, 
shall not be “nominated, indorsed, recommended, censured, criti- 
eised on referred to in any manner by any political party, or 
any political convention or primary, or at any primary election,” 
is a violation of section 5 of the bill of rights, declaring that 
“every person may freely speak, write, and publish on all sub- 
jects, being responsible for the abuse of that liberty; and in all 
trials for libel, both civil and criminal, the truth when published 
with good motives, and for justifiable ends, shall be a sufficient 
defense,” and of section 19 of the bill of rights, declaring that 
“the right of the people, peaceably, to assemble to consult for 

_ the common good, and to petition the government, or any de- 
partment thereof, shall never be abridged.” 


: RigHT oF ASSEMBLY: POLITICAL CONVENTION. A political 
convention is an assemblage within the meaning of the con- 
stitutional provision that the right of the people to assemble to 
consult for the common good shall never be abridged. 


3. Elections: SELECTION OF CANDIDATES: CONSTITUTIONAL GUARANTIES. 
In prescribing a form of official ballot which limits the printed 
names of candidates for judicial and educational offices to nom- 
inees by petitions containing 5,000 names each and in depriving 
all electors except 500 in each county of the right to take part 
in nominating a particular candidate, chapter 53, laws 1909, vio- 
lates section 22 of the bill of rights, declaring that “all elections 

4 (1) 
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shall be free, and there shall be no hindrance or impediment to 
the right of a qualified voter to exercise the elective franchise.” 


4. Statutes: VaArLipiry. Where it appears on the face of a legislative 
act that an inducement for its passage was a void provision, the 
entire act falls, 


5. 


Where valid and invalid parts of a legislative act 
are so intermingled that they cannot be separated in such a man- 
ner as to leave an enforceable statute expressing the legislative 
will, no part of the enactment can be enforced. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


William T. Thompson, Attorney General, Grant G. 
Martin and Arthur Ff. Mullen, for appellant. 


John C. Cowin and Charles O. Whedon, contra. 


Roser, J. 

Defendant is secretary of state, and as such was re 
quested to place the name of relator on the primary bal- 
lot as a republican candidate for judge of the supreme 
court at the primary election to be held August 17, 1909, 
but refused on the ground that compliance would be a 
violation of the nonpartisan judiciary act passed at the 
last session of the legislature. Laws 1909, ch. 58. The 
controversy thus raised was submitted to the district 
court for Lancaster county, where the act in question 
was held void as being an invasion of the constitutional 
right of free assembly, of free speech and of a free ballot. 
A peremptory writ of mandamus was accordingly allowed, 
directing defendant to place relator’s name on the pri- 
mary ballot in compliance with the primary election law 
and in disregard of the nonpartisan judiciary act. From 
the order allowing the writ defendant appeals, and his 
record presents for review the correctness of the ruling 
of the trial court. 

The first section of the nonpartisan judiciary act au- 
thorizes party nominations at conventions and primaries, 
and concludes as follows: “But candidates for the fol- 
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lowing offices, to wit, chief justice of the supreme court, 
judge of the supreme court, judge of the district court, 
county judge, regent of the state university, superintend- 
ent of public instruction and county superintendent of 
public instruction shall not be nominated, indorsed, rec- 
ominended, censured, criticised or referred to in any man- 
ner by any political party, or any political convention or 
primary, or at any primary election; and no party name 
or designation shall be given upon any ballot to any can- 
didate, for any of said offices, and hereafter all candidates 
for all of said offices shall be nominated only by petition, 
and no candidate for any of said offices shall appear on 
any party ticket.” Laws 1909, ch. 58, sec. 1. According 
to this provision candidates for judicial and educational 
offices cannot be “nominated, indorsed, recommended, 
censured, criticised or referred to in any manner by any 
political party, or any political convention or primary, or 
at any primary election.” Does the bill of rights forbid 
such an enactment? It declares: “Every person may 
freely speak, write, and publish on all subjects, being re- 
sponsible for the abuse of that liberty; and in all trials 
for libel, both civil and criminal, the truth when pub- 
lished with good motives, and for justifiable ends, shall 
be a sufficient defense.” Constitution, art. I, sec. 5. 
“The right of the people, peaceably, to assemble to consult 
for the common good, and to petition the government, or 
any department thereof, shall never be abridged.” Con- 
stitution, art. I, sec. 19. The first provision quoted pro- 
tects every person in his right to speak, write and publish 
on all subjects, and the next permits him to assemble with 
others to consult for the common good. A political meet- 
ing or convention is an assemblage within the meaning 
of the constitutional provision that the right of the people 
to assemble and consult for the common good shall never 
be abridged. The right of a citizen to speak, write and 
publish on all subjects does not terminate when he enters 
a political convention or assemblage. With good motives 
and for justifiable ends the members of such a body may 
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jointly speak and publish the truth about candidates for 
office, and this right extends to aspirants for judicial and . 
educational offices. Judge Cooley, in discussing the con- 
stitutional liberty of the press and of speech, said: 
“There are cases where it is clearly the duty of every 
one to speak freely what he may have to say concerning 
public officers, or those who may present themselves for 
public positions. Through the ballot-box the electors ap- 
prove or condemn those who ask their suffrages.” Cooley, 
Constitutional Limitations (7th ed.), p. 617. Delegates 
and members of political organizations not only take 
with them into their party councils the inalienable right 
to speak, write and publish on all subjects, but the full 
benefit of this privilege can only be obtained by united 
action. Political parties are the great moving forces in 
the administration of public affairs, and their influence 
in elections cannot be eliminated by the legislature as 
long as the right to assemble and speak the truth remains 
in the charter of our liberties. Published criticisms of 
candidates, officers and policies are potent factors in the 
struggle for civic virtue and cannot be suppressed by 
legislative enactment. The privilege of speaking and 
publishing the truth with good motives and for justifiable 
ends was not inserted in the bill of rights by accident. 
The doctrine that the truth as to a man’s conduct is no 
justification for publishing it in the press originated in 
the Star Chamber, and was in high favor in that tribunal 
when printing became an effective means of disseminat- 
ing what honest men said about the abuses of official 
power and the conduct and policies of public men. The 
. hostility to such a restriction of free speech and of a 
free press resulted in the adoption of section 5 of the bill 
of rights. The nonpartisan judiciary act is void in so far 
as it declares that candidates for judicial and educational 
offices shall not be “nominated, indorsed, recommended, 
censured, criticised or referred to in. any manner by any 
political party, or any political convention or primary, or 
at any primary election.” 
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The act under consideration prescribes the manner of 
nominating candidates for judicial and educational 
offices and the form of ballot to be used at the November 
election. In this connection the following provisions are 
assailed as unconstitutional: “Candidates for public 
office may be nominated otherwise than by convention, 
committee or primary meeting in the following manner: 
A certificate of nomination containing the name of the 
candidate for the office to be filled, stating the name, resi- 
dence, business and post office address of the candidate 
shall be signed by electors residing in the district or po- 
litical division in which the officers are to be elected and 
filed with the clerk of the village, city or county, or with 
the secretary of state as the case may be. The number of 
signatures shall not be less than five thousand; not more 
than five hundred of which shall be from one county, when 
the nomination is for chief justice or judge of the su- 
preme court.” Laws 1909, ch. 53, sec. 3. Under the pro- 
visions quoted only 500 electors in a county can lawfully 
sign the nominating certificate of a candidate for judge 
of the supreme court, though there may be more than 
5,000 legal voters therein. In other words, 500 electors 
in a county may participate in nominating a candidate 
for judge of the supreme court, and when they do go the 
other voters in the same county are deprived of the right 
to sign a nominating certificate for the same candidate. 
In Adams county, where relator resides, nearly 5,000 elec- 
tors voted at the general election in 1908. Only 500 of 
them, under the nonpartisan judiciary act, can take part 
in nominating him for judge of the supreme court, and 
this would be true if the entire electorate of 5,000 were 
a unit in demanding an opportunity to vote for him as a 
regular nonpartisan candidate at the November election. 
For want of the signatures of the supporters who are 
deprived of the right to sign the nominating certificate of 
the candidate of their choice he may not be nominated. 
In such an event his name would not be printed on the 
official ballot for the November election, and their right 
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to vote for him thereat as a regular nominee would be 
iost. Under these circumstances the empty privilege of 
writing on official ballots in blank spaces the names of 
persons who have not been nominated, with the prospect 
of having such votes classified in the election returns as 
“scattering,” is not the full measure of an elector’s rights 
within the meaning of the constitution. Electors who 
desire to vote for a particular candidate for judge of the 
supreme court at the November election should be al- 
lowed to take part in nominating him or in whatever 
preliminary step the law requires as a condition of allow- 
ing his name to be printed on the official ballot. This 
privilege is protected by the following section of the bill 
of rights: “All elections shall be free; and there shall be 
no hindrance or impediment to the right of a qualified 
voter to exercise the elective franchise.” Constitution, 
art. I, sec. 22. When the lawmakers enter the party 
caucus, the party convention, the party committee, and 
the primary to make regulations, they must act within 
the limits of the foregoing provision. The elective fran- 
chise may be invaded by such regulations, when they. pre- 
scribe the forms of the official ballots to be used at the 
general election and establish the methods of making 
nominations. These forms and methods may be as effect- 
ive to deprive the voter of his rights as direct legisla- 
tion relating to the November election. Chief Justice 
Howcoms, in discussing a primary law, said: “It is a 
part of the election machinery by. which is determined 
who shall be permitted to have their names appear on the 
official election ballot as candidates for public office. To 
say that the voters are free to exercise the elective fran- 
chise at a general election for nominees, in the choice of 
which unwarranted restrictions and hindrances are inter- 
posed, would be a hollow mockery. The right to freely 
choose candidates for public offices is as valuable as the 
right to vote for them after they are chosen. Both these 
rights are safeguarded by the constitutional guaranty of 
freedom in the exercise of the elective franchise.” State 
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v. Drexel, T4 Neb. 776. In the case cited Chief Justice 
Hotcoms adopted the following language of Professor 
Wigmore: “Nominations for public office may be con- 
sidered in two aspects. First, it involves the right of 
every eligible person to be voted for by any elector who 
desires to do so; secondly, it involves the right of each 
elector to exercise choice among all who are eligible. The 
two rights may be protected by the saine legislation, but 
it is important to remember that there is involved not 
merely the right of an individual to be a candidate, but 
the right of every other person to select him for the office; 
practically the feasibility of independent political move- 
ments depends upon the second right.” 23 American Law 
Review, 730. State v. Dreacl, 74 Neb. 776, was cited with 
approval by the supreme court of Illinois in People v. 
Board of Election Commissioners, 221 Jl]. 9, where the 
following .language was used by that court: “When 
statutes are enacted which regulate the form of the bal- 
lot to be used, what shall appear upon the ballot, and how 
the candidates whose names shall so appear shall be 
chosen, the provision of the bill of rights applies to the . 
new condition. The right to choose candidates for public 
offices whose names will be placed on the official ballot 
is as valuable as the right to vote for them after they are 
chosen, and is of precisely the same nature. There is 
scarcely a possibility that any person will or can be 
elected to office under this system unless he shall be 
chosen at a primary election, and this statute, which 
provides the methods by which that shall be done and 
prescribes and limits the rights of voters and of parties, 
must be regarded as an integral part of the process of 
choosing public officers, and as an election law.” The 
supreme court of Jllinois in a later case said: “The 
power of the individual voter at the polls to cast his vote, 
untrammeled,-for the candidate of his choice is no more 
sacred than the right of the individual member of a politi- 
cal party to express his choice for party candidates at a 
primary eléction.” Rouse v. Thompson, 228 ll. 522. In 
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depriving electors of the right to participate in nominat- 
ing for judicial and educational offices the candidates of 
their choice, the nonpartisan judiciary act violates see- 
tion 22 of the bill of rights. 

. The duty to uphold all valid legislation has led to an 
earnest effort to find some substantial basis for sustain- 
ing those provisions which are not directly inhibited by 
the constitution. This cannot be done, however, if either 
of the invalid provisions was an inducement to the pas- 
sage of the bill. The void part of section 1 is repeated in 
section 10 with the legislative announcement that it is 
“declared to be the purpose of the people of Nebraska to 
remove all of said offices entirely from the domain of 
party politics.” The leading provision for carrying into 
effect that purpose, the one‘disclosed by the act itself, is 
the void provision that candidates for those offices shall 
not be “nominated, indorsed, recommended, censured, 
criticised or referred to by any political party, or any 
political convention or primary, or at any primary elec- 
tion.” It is true the legislature prescribed a form for it 
nonpartisan ballot and prohibited party designation of 
candidates thereon. This, however, did not prevent party 
activity in the election of judicial and educational offi- 
cers. The legislative intention being to remove such 


* offices from the domain of party polities, and the leading 


provision for carrying that purpose into effect being void, 
the bill necessarily shows on its face that.the void Pant 
was an inducement to the passage of the act. 

Even if the unconstitutional provisions were not the 
inducing cause of the legislation, the entire-act must fall, 
unless the valid and invalid parts can be separated in 
such a way as to leave an independent statute capable of 
enforcement. The intention of the legislature must be 
expressed by written language. In segregating void 
provisions the language itself must be separated. “Where 
a part of an act is unconstitutional,” wrote Chief Justice 
HoLcoms, “because contravening some provision of the 
fundamental law, the language found in the mvalid por- 
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tion of the act can have no legal force or efficacy for any 
purpose whatever.” State v. Insurance Co., T1 Neb. 335. 
It is equally true that what remains must express the 
legislative will, independently of the void part, since the 
court has no power to legislate. These propositions are 
elementary, and citation of precedents to support them 
is unnecessary. For the purpose of applying the rules 
stated, section 1 of the act is here reproduced: “Any 
convention or primary meeting, as hereinafter defined, 
held for the purpose of making nominations for public 
offices, and also voters of the number hereinafter speci- 
fied, may nominate candidates for public offices, to be 
filled by election within the state; a convention or pri- 
mary meeting within the meaning of this act is an organ- 
ized assemblage of voters, representing a political party 
which at the last election before the holding of such con- 
ventions or primary meetings, polled at least one per 
cent. of the entire vote in the state, county, or other sub- 
division or district for which the nomination is made. 
/ committee appointed by such convention or primary 
meeting, may also make nominations for public offices, 
and authorized to do so by resolution, duly passed by the 
convention or meeting at which said committee was ap- 
pointed. A state convention of any political party may 
take action upon any constitutional amendment, which 
is to be voted upon at the following election, and said 
convention may declare for or against such amendment, 
and such declaration shall be considered as a portion of 
their ticket to be filed with the secretary of state and by 
him certified to the various county clerks. But candi- 
dates for the following offices, to wit, chief justice of the 
supreme court, judge of the supreme court, judge of the 
district court, county judge, regent of the state univer- 
sity, superintendent of public instruction and county 
superintendent of public instruction shall not be nom- 
inated, indorsed, recommended, censured, criticised or re- 
ferred to in any manner by any political party, or any 
political convention or primary, or at any primary elec- 
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tion; and no party name or designation shall be given 
upon any ballot to any candidate, for any of said offices, 
and hereafter all candidates for all of said offices shall be 
nominated only by petition, and no candidate for any of 
said offices shall appear on any party ticket.” Laws 
1909, ch. 53, sec. 1. In this section the void provision 
already described limits the operation of what precedes 
it. The first part of the section authorizes nominations 
by conventions and primary meetings. This portion, with 
the void part stricken out, would authorize partisan 
nominations of candidates for judicial and educational 
offices, which is exactly the opposite in that respect of 
what the legislature intended. With the qualifying and 
void part eliminated, therefore, the first part of the sec- 
tion does not express the legislative will. These observa- 
tions apply also to section 10, where the void provision in 
the first section is repeated. . 

Section 3 makes provision for nominating candidates 
for judicial and educational offices by petition or cer- 
tificate of nomination. This section contains the void 
provision which deprives all electors in a county except 
500 of the right to sign the nominating certificate of a 
particular “candidate by petition.” The petition de- 
scribed in section 3 is a substantive part of the legisla- 
tion, and reference to it is repeatedly made throughout 
the act. With the void provision stricken out, the peti- 
tion mentioned by the legislature in other parts of the 
bill would not be the petition to which the legislature 
referred. It is therefore clear that, with the unconstitu- 
tional provisions eliminated, the remainder of the act 
would not be what the lawmakers in fact enacted. There 
is no lawful way to separate the valid and invalid portions 
so as to leave an enforceable statute expressing the will 
of the legislature. It follows that no part of the act can 
be sustained. 

The judgment of the district court is 


AFFIRMED, 
REESE, C. J., absent and not sitting. 


VoL. 85] JANUARY TERM, 1909. di 


State v. Junkin. 


DEAN, J., dissenting. 

I am unable to concur in the opinion of the majority of 
the court. I'rom the arguments of counsel and the law 
applying to the facts it does not clearly appear that the 
act in question comes within the inhibitory provisions of 
the fundamental law that have been invoked to destroy it. 
The act is attacked solely on constitutional grounds, and 
thus the recognized rules of this and other jurisdictions, 
in cases involving constitutional construction, should be 
applied to determine the right of the act to take a place 
among the laws of the state. 

Viewed from any point there is a delicacy surround- 
ing the discussion of some features of the case that 
would be gladly avoided, but due regard for the perform- 
ance of a public duty otherwise directs. The legislature 
has for many years been modifying the general election 
laws in response to public demand. It gave us the Aus- 
tralian ballot system, and events have proved its wisdom. 
It gave us the state wide primary law, and, while it may 
be defective in some respects, it is within the province of 
the legislature to amend it. In any event, it is not likely 
the people will surrender their power or that a return will 
be had to the convention system of nominating candidates 
for public office. The nonpartisan judiciary act, with but 
7 negative votes in the senate and but 27 negative votes 
in the house recorded against it, is but an expansion of 
the general primary system. Its principle is not new to 
the statute books of five states or more. It is not an un- 
tried experiment. 

In the preservation of the constitutional checks and 
balances of our system of government is involved the 
preservation of government itself. It is fundamental that 
the legislative, executive and judicial departments should 
each be free to perform their separate functions without 
interference from either of the others. Applying this. 
principle to a legislative act, the validity whereof is 
attacked on the sole ground of being repugnant to the con- 
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stitution, a decent respect for the legislative and execu- 
tive departments which have respectively passed and ap- 
proved it inculcates an abiding desire on the part of the 
judiciary to refrain from disturbing it except for the 
most weighty reasons. An act of the legislature is pre- 
sumed to be constitutional. This presumption continues ° 
until the contrary is affirmatively shown by the challeng- 
ing party. The legislature is presumed to know, to in- 
terpret, and to make effective by competent legislative 
enactment the will of the people, and every act passed that 
is conformable to the constitution hag all the power of that 
instrument behind it. Al intendments of the law favor 
these presumptions. The judiciary is not the master of 
the constitution but merely its interpreter, and in the 
exercise of this prerogative it is not the court's duty to 
declare an act unconstitutional unless it clearly and be- 
yond question contravenes some provision of the funda- 
mental law, and every reasonable doubt will be resolved 
in favor of sustaining the act. By close adherence to this 
long familiar rule may the judiciary preserve itself from 
the imputation of even seeming to invade the legislative 
realm. It may thus avoid “bench legislation,’ an in- 
sidious judicial offense, and one which may in time, if 
indulged, imperil the perpetuity of our institutions. 
Cooley, Constitutional Limitations (7th ed.), p. 227; 
Professor Wigmore, 23 Am. Law Review, 719; City of 
Topeka v. Gillett, 32 Kan. 481; Ogden v. Saunders, 12 
Wheat. (U. 8S.) *218; Hoover v. Wood, 9 Ind. 286; Wel- 
lington, Petitioner, 16 Pick. (Mass.) 87, 

The majority opinion holds: “Political parties are the 
great moving forces in the administration of public 
affairs.” That evil influences and impure motives should 
creep into the management of political parties are circum- 
stances that have been long recognized and are everywhere 
deplored. But the act is not aimed at the destruction, 
or even the impairment, of an exercise of the legiti- 
mate functions of political parties. The relator’s argv. 
ment on this point indicates he is seized with this fear, 
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and in a manner his protest against the act is suggestive 
of John’s protest at Runnymede. The nonpartisan act 
leaves the solution of political questions to political par- 
ties. It appears to be only a well-directed protest against 
the domination of nonpolitical departments of govern- 
ment by partisan political influence. Justice, in the 
proper application of its principles, is no respecter of 
party lines. No logical reason for the domination of our 
school system by the spirit of partisanship can be ad- 
vanced. There is sufficient latitude in public questions 
and public problems, that are in their nature purely 
political, to absorb the legitimate attention of those whose 
guiding hands would direct the destinies of the political 
parties and thus indirectly, but none the less potently, 
the destiny of state and nation. In the departments sought 
to be affected, the legislature has tle right within the 
bounds of the fundamental law to exert its power to the 
end they may be effectively removed by legislative enact-— 
ment from the domain of partisan politics. 

Who will question the propriety of legislation to the 
end the judiciary may avoid even the appearance of secur- 
ing place and power at the hands of the cunning captains 
of political patronage? He was a wise writer who said: 
“A gift doth blind the eyes.” Is the gift less seductive, 
and will it less effectually dull the.eye of the magistrate 
to the iniquities of the giver because it takes the form of 
' preferment in office? No one will question the propriety 
of giving added meaning to the vital truth expressed in 
the motto of our state, “Equality before the law.” By 
what means may this result be the better maintained? 
Will it be by an immersion of the judiciary in the seething 
pool of partisan politics, or will it be by its separation 
from that stirring feature of political life in the manner 
pointed out by the act in question? The legislature, 
coming from the body of the people, and charged with 
legislative responsibility, solved the problem in a manner 
satisfying to itself by the passage of the nonpartisan judi- 
ciary act. Who then is to pass upon the wisdom or the un- 
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wisdom, the expediency or the inexpediency, that may be 
involved in its declared purpose? Not the judiciary, for 
it is not within its constitutional province, but the legis- 
lature alone in the exercise of its power to amend and its 
power to repeal. Will it be seriously urged that loyalty to 
party or to party leadership, because of past achievement 
or promise of future performance, or for any sane reason, 
is always and everywhere and regardless of all else the 
paramount duty of the citizen, whether in or out of office? 
It is to be deplored that in some instances in public his- 
tory, in the exuberance of an intense partisan spirit, 
loyalty to party leadership seems at times almost to have 
overcome loyalty to all else. Political parties will be 
always with us. They are inseparable from our form of 
government, but danger lies in the direction of the exercise 
of a spirit of excessive and unreasoning loyalty to party 
or to party leaders. See Messages of the Presidents 
(Washington), p. 54; 1 Bryce, The American Common- 
wealth, p. 104. 
The opinion holds in effect that because, under the pro- 
visions of the act in question, only 500 petitioners in 
Adams county, the home of relator, can take part in 
nominating him, he might thereby be prevented from re- 
- ceiving a nomination, and the electorate of his county, 
which contains about 5,000 electors, would thus be de- 
prived the opportunity of voting for him. The point does 
not seem to be well taken. It does not appear reasonable 
to believe the enforcement of this feature of the act would 
be fraught with results so serious. There are eight coun- 
ties contiguous to that of relator, having a population in 
each that is not much, if any, less than that of Adams 
county. Thus, in his own and in the eight neighboring 
counties, with one additional, the names of the requisite 
5000 signatures might be obtained by the relator, or by 
any qualified candidate. In the state at large the entire 
vote amounts to approximately 250,000. Two per cent. of 
that number is the number of signatures required to place 
the name of relator in nomination. The most populous 
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county in the state has approximately 25,000 voters. Two 
per cent. of that number is the maximum number of sig- 
natures permitted by the act in any one county, so that 
upon a percentage basis, while it is true no percentage is 
named in the act, it is seen there is no distinction between 
the different portions of the state and no distinction as 
to the number of signatures required of candidates for 
position in the same class. The act seems to impose no 
unusual or unreasonable burden or restriction in the re- 
quirement that the signatures of 5,000 electors shall be 
obtained, with the limit of 500 in any one county. These 
are mere details of the law, regulations that are within 
the power of the legislature to prescribe. By the arrange- 
ment of the ballot provision is made that the voter may 
write in the names of such additional persons as may com- 
mend themselves to his choice. Healey v. Wipf, 117 N. W. 
(S. Dak.) 521; 23 Am. Law Review, 719; Paine, Elections, 
sec. 5, 

The act is not obnoxious to the constitutional prohibi- 
tion against class legislation because it includes all can- 
didates for judicial position in courts of record, and all 
candidates for executive school position. It adds no new 
qualifications to the constitutional requirements respect- 
ing the position sought by relator. State v. Hunter, 38 
Kan. 578; State v. Township Committee, 50 N. J. Law, 
496, 14 Atl. 587; City of Topeka v. Gillett, 32 Kan. 431; 
State v. Berka, 20 Neb. 375; State v. Farmers & Merchants 
Irrigation Co., 59 Neb. 1. The majority opinion cites 
State v. Drevel, T4 Neb. 776. There a candidate for nom- 
jnation was required, by the act there in question, to pay 
a sum equal to 1 per cent. of the salary of the desired 
office, for the term, to entitle his name to appear on the 
primary ballot. In brief, the act required him to purchase 
the right to submit his name to the electorate as a party 
candidate for nomination. The act was held to be clearly 
repugnant to the constitution, but it does not clearly 
appear that the rule there invoked applies to the facts in 
the case at bar. People v. Bourd of Election Commis- 
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stoners, 221 Ill. 9, and Rouse v. Thompson, 228 Tll. 522, 
are cited in the majority opinion. The soundness of all 
that is said in the cited portions of the cases may be con- 
ceded. For the most part they appear to show a connec- 
tion between the primary election and the general election. 

The opinion discusses two features that were not 
argued in the brief of relator. Reference is had to the 
feature limiting the number of signatures that may be 
obtained in any one county to 500, and to that other fea- 
‘ture which discusses freedom of speech and the right to 
peaceably assemble. It is an established rule of this court 
that assignments which are not argued in the briefs of the 
party complaining are deemed to be waived and will re- 
ceive no attention here. The reason for the rule and its 
application is sound. It is fair to all litigants, avoids 
surprise to counsel, and gives to each party an equal op- 
portunity to be heard on contested matter. In Brown v. 
Dunn, 38 Neb. 52, the rule was applied by RaGan, C.: 
“We will not examine errors alleged in a petition in error 
unless such errors are specifically pointed out and relied 
upon in the briefs filed in the case, under the rules of this 
court.” In support of his ruling he cites Phenix Ins. Co. 
v. Reams, 387 Neb. 423. To the same effect are the follow- 
ing: Peaks v. Lord, 42 Neb. 15; Madsen v. State, 44 Neb. 
631; Blodgett v. McMurtry, 54 Neb. 69; Scott v. Chope, 
33 Neb. 41; Glaze v. Parcel, 40 Neb. 732; Gulick v. Webb, 
41 Neb. 706; Erck v. Omaha Nat. Bank, 43 Neb. 613; 
Johnson v. Gulick, 46 Neb. 817; Wood Mowing & Reapiny 
Machine Co. v. Gerhold, 47 Neb. 397; Afandell v. Weldin, 
59 Neb. 699. 

The majority opinion holds: “Where it appears on the 
face of a legislative act that an inducement for its passage 
was a void provision, the entire act falls,’ and that, 
‘where valid and invalid parts of a legislative act are so 
intermingled that they cannot be separated in such a 
manner as to leave an enforceable statute expressing the 
legislative will, no part of the enactment can be enforced.” 
Even assuming that the portions of the act in question 
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are invalid which are pointed out by the majority opinion, 
yet it does not appear that they are so intermingled with 
the valid portions that they cannot be separated so as to 
leave an enforceable statute. The act in question would 
still be enforceable by omitting from its first section the 
following words: “Indorsed, recommended, censured, 
criticised or referred to in any manner.” With these 
words omitted, the first section would provide that candi- 
dates for the judiciary and executive school offices “shall 
not be nominated * * * by any political party, or any 
political convention or primary, or at any primary elec- 
tion.” Applying the same rule to the feature of section 3 
of the act, which limits the number of signatures to 500 
names in any one county, and with these words omitted, 
“not more than five hundred of which shall be from one 
county,” the section would then read: “The number of 
signatures shall not be less than five thousand * * * 
when the nomination is for chief justice or judge of the 
supreme court.” The limitation of 500 signatures to any 
one county is not essential to the practical operation of 
the act. With this feature omitted, 5,000 voters from any 
portion of the state would nominate, and thus the relator, 
by his own showing, would not be deprived of any sub- 
stantial right. The act would then merely change the 
place of nomination from the floor of the party conven- 
tion, or from the party primary, to the body of the people 
without regard to party affiliation. 

Has a politcal party an inherent right to nominate 
party candidates for non-political offices? Are not all the 
people greater than a mere party subdivision of the peo- 
ple? Cooley, Constitutional Limitations (7th ed.), p. 247, 
concerning a legislative act, says: “The constitutional 
and unconstitutional provisions may even be contained in 
the same section, and yet be perfectly distinct and separ- 
able, so that the first may stand though the last fall.” In 
support of this view the author cites many authorities. 
The majority opinion contains a citation from State », 
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Insurance Co., 71 Neb. 335. Fairly construed it reaffirms 
the rule laid down by Judge Cooley. Blair v. Ridgely, 41 
Mo. 63: “Outside of society, and disconnected with political 
society, no person has or can exercise the elective franchise 
as a natural right, and he only receives it upon entering 
into the social compact subject to such qualifications as 
may be prescribed by the state or body politic.” People 
v. Barber, 48 Hun (N. Y.) 198: “The elective franchise 
is not a natural right of the citizen. It is a franchise de- 
pendent upon law by which it must be conferred to per- 
mit its exercise. Spencer v. Board of Registration, 1 Mc- 
Arthur (D. C.) 169, 29 Am. Rep. 582.” 

That part of the act which provides that candidates for 
judicial and educational offices cannot be censured or 
criticised is evidently intended to be merely advisory. It 
will not be seriously urged that either judges or educa- 
tional officers should be immune from deserved censure or 
criticism by any person who has, or thinks he has, just 
cause for complaint. 

The inducement for the passage of the act is not ex- 
pressed in its details, but is found in its broader lan- 
guage, which is expressive of a laudable desire to separate 
the judicial and the school system. from partisan political 
control by nonpartisan nominations and nonpartisan elec- 
tions. - 

In the belief that the judgment of the trial court should 
be reversed, and the act in question sustained, this dissent 
is submitted. 

Fitep Avaust 28, 1909. 

Lerton, J., dissenting. 


While I agree with much that is said in the majority 
opinion, I must dissent from the conclusion reached. 
That opinion holds: 

1, That the provision of the law under consideration 
which declares that candidates for judicial and educa- 
tional offices shall not be “nominated, indorsed, recom- 
mended, censured, criticised or referred to in any man- 
ner by any political party, or any political convention or 
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primary, or at any primary election” is void as being in 
violation of the provisions of the bill of rights protecting 
liberty of speech and the right of free public assembly. 
So far as the prohibition of free speech by citizens as- 
sembled together in conventions is concerned, this pro- 
vision of the act is clearly and manifestly void. Its en- 
forcement in this respect would be an assault of the 
gravest and most heinous character upon the liberty of the 
citizen, and one that no free people would long endure. It 
is opposed to that spirit of liberty which is our dearest 
heritage, and which should be most jealously conserved 
and strongly defended by legislature, courts and private 
citizen alike. It cannot be defended as a valid exercise 
of legislative power, and, indeed, counsel for respondent 
laudably has made no attempt to do so. But, perhaps 
recognizing its inability and the folly of attempting to 
curb and limit free speech and free assemblage in a land 
of liberty, the legislature wisely attached no penalty or 
punitive sanction to a violation of its commands in these 
respects. Since a disregard of this provision can meet 
no punishment, all that part of the act may be treated as 
surplusage. It may be considered as an indication of 
what the legislature would have liked to do if it had the 
power, or perhaps as advisory in its nature. But I can- 
not go so far as the majority in holding this whole pro- 
vision void. Not all of it is obnoxious to or inhibited by 
any provision of the constitution. The regulation of 
primary elections is concededly within the province of 
the legislature, and that portion of this provision which 
prohibits the nomination of such candidates at any pri- 
mary election is not in violation of any constitutional 
provision and is a proper regulation. The legislature 
may, as it did for many years before the passage of the 
Australian ballot law, leave the whole matter of the 
nomination of candidates and the preparation of ballots 
to be used at the general election to individual or party 
care; the only regulation at that time being that the elec- 
tor should deliver in full view of the people assembled at 
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the polls a piece of paper with the name of the person 
voted for written or printed thereon and a pertinent de- 
scription of the office (Gen. St. 1873, ch. 20, sec. 30) ; or it 
may take into its hands the entire control and direction 
of the nomination of candidates and the preparation and 
furnishing of official ballots. Its action in regard to 
these matters, where no constitutional right is assailed, is 
conclusive alike upon the courts and upon the citizen. 
In this state the printing and furnishing of official 
ballots has for years been assumed by the state. No other 
ballots than those furnished by public authority can be 
used. The manner in which the names of candidates shall 
appear upon such official ballot, whether with or without 
party designation, is a matter entirely within the control 
and discretion of the legislature, provided only that in 
this respect no discrimination or partiality is shown which 
will defeat the constitutional requirements providing for 
“a free ballot and a fair count.” Political parties may or 
may not be recognized by the legislature in regulating the 
form of ballots, and there is no constitutional requirement 
which compels their notice. The legislature has the op- 
tion whether or not the ballots shall be “official” and 
printed at public expense, and whether party designations 
shall appear thereon, and it has the power to decide 
whether the names of candidates printed upon the “official 
ballots” shall be ascertained by petition, by convention, 
by primary election, or by any other manner which ac; 
complishes the end sought, a reasonable limitation of the 
number of names necessary to print in order to afford 
every elector a fair opportunity to express his prefer- 
ence. While at the general election the elector may vote 
for whom he pleases by writing any name upon the ballot, 
it is manifestly impossible for the state to print in ad- 
vance the name of every possible candidate, and the ex- 
ercise of some method of selection is necessary to avoid 
needless expense and an unwieldy and cumbersome bal- 
lot. The state, too, has the right reasonably to classify 
offices, and to provide that candidates for certain offices 
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“hall be selected by primary election and for others by 
petition. This state having heretofore adopted the pri- 
mary system of nominations as to certain offices, it has 
the power to prohibit nominations at a primary election 
for such offices as to which it is provided nomination shall 
be by petition. In my judgment the prohibition of the 
nomination of candidates for judicial and educational 
offices at primary elections is a valid exercise of legisla- 
tive power, but the. prohibition of free speech and free as- 
semblage contained in the act is not and ought not to be 
of more practical or legal effect than “sounding brass or a 
tinkling cymbal” or “the crackling of thorns under a pot.” 

2. Coming now to the provision limiting signatures to 
petitions for candidates for the office of supreme judge 
to not more than 500 in any one county: In its practical 
operation I seriously doubt whether this would hinder or 
obstruct any voter in the exercise of the elective fran- 
chise. Every one who has observed the degree of care 
and discrimination, or rather lack of these qualities, 
which the average man ordinarily employs before he 
affixes his name to petitions must come to the conclusion 
that, after obtaining 500 signers in a few counties in 
the more densely populated portion of the state, there 
would be little or no difficulty in filling the quota from 
the 80 or more counties left to canvass. But, however 
this may be, the possibility exists that the reputation 
of a candidate entirely fitted and qualified for, and who 
might adorn, the position may be so purely local that, 
unless the voters of his own immediate locality furnish 
the 5,000 names necessary under the law, thousands of 
voters in that locality would be placed at a serious dis- 
advantage, as compared with voters in other parts of the 
state, by being compelled to write the name of their choice 
upon the official ballot, instead of its being printed 
thereon. The contingency is in my opinion remote, but 
it may happen. The unexpected often happens. It is the 
duty of the courts to preserve and uphold every constitu- 
tional safeguard thrown around the exercise of the elect- 
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ive franchise, and since the view taken by the majority 
is in the direction of promoting and preserving wider 
freedom of choice, and removes a hindrance or obstruc- 
tion to the right of selection, I concur in the holding that 
this ‘provision is discriminatory and void. But the limi- 
tation as to 500 signatures only applies to judges of the 
Supreme court. No such provision is made as to other 
candidates, and this single provision certainly was not 
the inducement for the passage of the act. As to all other 
officers the majority opinion condemns the act upon one 
ground alone, that of the empty and forceless inhibition 
of free speech. I am firmly convinced that this alone is 
mere redundant matter, and is not of sufficient import- 
ance to justify setting the law aside. 

This brings me to the question of what effect on the 
whole law is had by excising both of these provisions. It 
is a fundamental and elementary proposition that under 
our system of government what laws shall! be passed, what 
political or governmental policy pursued, or what eco- 
nomic theory adopted in the affairs of government are 
matters with which the legislature is alone concerned, 
and for which it is alone responsible to the people of the 
state. It may be as well to say in this connection that 
whether the act was passed by a bare majority or whether 
it was unanimously adopted, whether the policy is new 
or whether ancient, whether its intent is wise or whether 
unwise, whether passed from partisan motives or not, and 
whether the result may prove to be good or evil are mat- 
ters with which the court has no concern. Many laws, in 
fact most of great importance, have a partisan origin, and 
are obnoxious to. many persons; but with this we have 
nothing to do. 

Does the law, or do any of its provisions, violate the 
constitution? This is the sole question. If any portion 
of the act does so, is that portion such an essential and 
necessary element that its elimination leaves a law in- 
complete and fragmentary, and which does not accord 
with the legislative purpose and intent, and which is in- 
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capable of enforcement? It is the duty of the court to 
construe and interpret acts passed by the legislature so 
as to uphold them if their language reasonably admits of 
such interpretation, and not to set them aside unless they 
clearly contravene the constitutional limitations upon 
legislative power. All doubts must be resolved in favor 
of the statute, and all presumptions are that the legisla- 
ture passed a valid act and kept within its constitutional 
powers. As a corollary, if a part of a statute fails as be- 
ing obnoxious to the limitations of that instrument, if, 
after the elimination of the objectionable part, enough of 
the law remains so that the intention of the legislature 
may be carried out, and the desired end and purpose of 
the enactment accomplished, the act may stand. These 
propositions are so elementary that citation of authori- 
ties is needless; and, indeed, these are the canons recog- 
nized in the majority opinion. JI agree with the lan- 
guage of Judge Hotcoms, quoted in the majority opin- 
ion, that “the language found in the invalid portion of 
the act can have no legal force or efficacy for any pur- 
pose whatever (State v. Insurance Co., 71 Neb. 335),” and 
with the language of the majority opinion that “what re- 
mains must express the legislative will, independently of 
the void part, since the court has no power to legislate.” 
Tested by this rule, does ““what remains express the legis- 
lative will?” I am convinced that there is no difficulty 
with the law in this respect. After eliminating the pro- 
hibition of free speech and the provision limiting the 
number of signatures for the office of supreme judge, we 
find an act which, in substance, provides that candidates 
for judicial and educational offices shall be nominated by 
petition, and not at primary elections, prescribing the 
number of signatures to entitle the candidate to the print- 
ing of his name upon the official ballot, and providing 
that the names shall be printed thereon without party 
designation. I see no obstacle to the carrying out of these 
provisions. 

I am of the opinion that since the entire control of the 
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printing of the official ballot has been placed in the hands 
of the public authorities, and since if any candidate 
should “be nominated, indorsed, recommended, censured, 
criticised, or referred to” by any political party or politi- 
cal convention, this could have no possible effect upon the 
printing of any name or party designation upon the offi- 
cial ballot, the declared end and purpose of the act—to re- 
move the election of candidates for such offices from the 
domain of party politics—may be accomplished, so far as 
it may be done among a free people. The legislature can- 
not prevent free speech, but it can control and regulate 
the official ballot and the manner of selection of names of 
candidates to be printed thereon. It has the right to do 
so in such a manner as to remove, as far as it may con- 
sistent with constitutional rights, certain offices, or all 
offices, if it chooses, “from the domain of partisan poli- 
tics,” if in its judgment it believes it to be for the best 
interests of the state. It cannot abolish parties, nor pre- 
vent their formation, it cannot prevent the free and open 
discussion of the qualifications and fitness for office of 
candidates, either by newspapers, individuals or assem- 
blages of citizens, whether in church, mass meeting or 
political convention; but it has the undoubted right to 
mitigate, if it can, any evils that it believes to flow from 
nominations by political parties, so long as it acts in such 
a manner that there shall be no infringment upon the 
requirement of the constitution (art. I, sec. 22) that “all 
elections shall be free; and there shall be no hindrance 
or impediment to the right of a qualified voter to exer- 
cise the elective franchise.” 

I believe that, with the excision of the immaterial and 
unessential provisions mentioned, the law is still in ac- 
cordance with the legislative purpose and intent, and 
‘with the constitution of the state; that these portions may 
be declared invalid, and the remainder of the statute up- 
held as a valid exercise of legislative power. For these 
reasons, I must dissent from the conclusion reached that 
the law is altogether void. 
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STATH OF NEBRASKA V. ADAMS EXPRESS COMPANY.* ° 
FILED SEPTEMBER 25, 1909. No. 15,310. 


1. Constitutional Law: Express RATES: ValmiTty or STATUTE: BURDEN 
or Proor. Statutes fixing maximum rates which corporations, 
joint-stock companies or persons whose property is devoted to 
public use May charge and receive as compensation for their 
services are presumed to be constitutional; and the burden of 
proof is on one who challenges their validity to show by a 
preponderance of the evidence that the legislation complained 
of clearly contravenes some provision of the constitution. 


2. : © : . When an attempt is made to 
strike down a rate statute, it is incumbent on the attacking party 
to make full, fair and complete disclosure of all of the revenue 
derived from the business, and the disbursement of the same for 
all purposes, including salaries paid to all of its officers, agents 
and employees, so that it may be determined whether such 
salaries and expenditures are necessary as well as reasonable in 
amount. 


3. : $ . Before the courts are called upon 
to adjudge an act of the legislature fixing maximum rates for 
express companies unconstitutional on the ground that they are 
unreasonable and confiscatory, they should be fully advised as to 
what is done with the receipts and earnings of the company; for, 
if so advised, it might clearly appear that a prudent and honest 
management within the rates prescribed would secure to the 
company a reasonable compensation for the use of fts property 
and for conducting its business. 


4, : iH -» A court of equity ought not to interfere 


*See State v. Pacific Express Co., 80 Neb. 828. 
: (25) 
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with and strike down an act of the legislature fixing maximum 
express rates, before a fair trial has been made of continuing 
the business thereunder, and in*advance of any actual experience 
of the practical result of such rates. 


5. 


Where it reasonably appears from a con- 
sideration of all the evidence that the rates complained of are 
not confiseatory, but afford the express company at least some 
measure of profit for carrying on its business, the courts will not 
interfere with the operation of the statute, but will require the 
party complaining to apply for relief to the rate-emaking power 
or the tribunal provided by the statute with power to increase 
such rates, if they are alleged to be unreasonable. 


6. 


A rate statute will not be declared uncon- 
-  gtitutional on the ground that it provides drastic penalties for its 
violation, unless it appears that the penalty clause was the induce- 
ment for its passage, and, with that clause eliminated, the re- 
mainder of the act is incomplete and incapable of enforcement. 


ORIGINAL action by the state to enjoin defendant from 
putting into effect charges or rates other than those es- 
tablished by law. Judgment for state. 


William T. Thompson, Attorney General, for plaintiff. 
Charles J. Greene and Ralph W. Breckenridge, contra. 


BARNES, J. 


This is an action in equity by which the state of Ne- 
braska, as plaintiff, has invoked the original jurisdiction 
of this court to enjoin the defendant (the Adams Express 
Company ) from charging or receiving for services between 
places in Nebraska any sum in excess of 75 per cent. of 
certain charges exacted by defendant under its schedule 
of rates in force on the 1st day of January, 1907. The 
reduction of rates in question was sought to be accom- 
plished by an act of the legislative assembly of that year 
(laws 1907, ch. 91), which reads as follows: 

“Section 1. All persons, associafions or corporations 
engaged in the transportation of money or merchandise 
for a money consideration in cars other than freight cars 
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und on trains other than freight trains shall be deemed 
un express company within the meaning of this act. 

“Section 2. Within thirty days after the passage and 
approval of this act, all express companies doing busi- 
ness in this state shall file with the railway commission 
a complete schedule of the rates and classifications 
charged for the transportation of money or merchan- 
dise within this state by such company, which was in 
force on the first day of January, A. D. 1907. 

‘Section 3. Express companies may charge and re- 
ceive for the transportation of merchandise within the 
state of Nebraska any sum not exceeding seventy-five 
per cent. of the rate as shown in the schedule provided 
for in section 2 of this act until after the state railway 
commission shall have provided a greater rate. 

“Section 4. Provided that nothing in this act shall be 
construed to change the prepaid rates on merchandise 
weighing ore (1) pound or less, and provided further, 
that no provision of this act shall reduce any special 
contract rate in force for the transportation of cream, 
milk or poultry or any charge to a sum less than fifteen 
cents; and provided further, that nothing in this act 
shall abridge the authority of the railroad commission to 
make a reduction in any rate provided for in this act. 

“Section 5. If any express company should fail to 
comply with the provisions and conditions of this act, 
they shall be fined on conviction a sum not less than ten 
dollars or more than one thousand for each offense. 

“Section 6. The Nebraska state railroad commission, 
and if there be no commission, then the governor with 
the assistance of the attorney general, are hereby em- 
powered to enforce the provisions of this act.” 

The act above quoted was passed by the legislature in 
the exercise of the power of the state to regulate 
defendant aS a common carrier of express matter or 
articles of commerce between places in Nebraska. 
Defendant. threatened to disobey the law, to prevent the 
state from controlling its internal commerce on defend- 
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aut’s lines of transportation between places in Nebraska, 
and to charge and collect for intrastate services compen- 
sation in excess of the maximum rates fixed by the legis- 
lature. The attorney general thereupon commenced this 
action and obtained a restraining order preventing the 
defendant from carrying out its threat of disobedience. 
Early in the history of the litigation defendant chal- 
lenged the jurisdiction of the court, and filed a petition 
and, bond for removal. The record was thereupon lodged 
in the circuit court of the United States for the federal 
district of Nebraska, where the defendant was unable to 
sustain its contention, and the cause was remanded to 
this court. On proper pleas, and after a full hearing, the 
jurisdiction of the court and the right of the state to 
maintain the action were sustained. State v. Adams Ex- 
press Co., 80 Neb. 840; State v. Pacific Express Co., 80 
Neb. 823. Having finally adjudicated those questions, 
they will not again be referred to in this opinion. 

After the settlement of the preliminary questions the 
defendant filed its answer, alleging, among other things: 
First, that a horizontal cut of 25 per cent. of its rates 
was impractical and unreasonable; that the rates thus 
fixed by the statute are confiscatory; that the defendant 
is thereby deprived of its right to a reasonable profit on 
its business and its property investment, and therefore 
the act is unconstitutional; second, that the penalties 
provided by the act for a violation of its provisions are 
so unreasonable, excessive and drastic as to prevent the 
defendant from securing a Judicial inquiry into the 
validity of the statute withont incurring a prohibitive 
risk, and that they therefore constitute a violation of the 
equality clause of the fourteenth amendment of the 
federal constitution. The allegations of the answer 
were controverted by a reply, and after the issues were 
thus joined the Honorable John J. Sullivan was ap- 
pointed as a referee to take and report the evidence, to- 
gether with his conclusions of facts and law, to the 
court, with all convenient speed. A large amount of 
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testimony was taken, which is now before us, together 
with the referee’s report. His findings of facts were 
generally for the plaintiff, and his conclusions of law are 
as follows: “My conclusions of law are: Virst, that the 
Sibley act (which is the statute in question), so far as it 
affects the business of the Adams Express Company, is 
not confiscatory; second, that judgment on the merits 
should be rendered in favor of the state and against the 
defendant company.” To this report the defendant has 
filed exceptions so voluminous that to quote them would 
extend this opinion to an unreasonable length; but such 
of them as are necessary to a correct disposition of the 
case, together with the particular findings of fact to 
which they refer, will be noticed, considered and decided 
under proper subdivisions. The case has been argued 
and submitted on its merits, and therefore, if the report 
of the referee is sustained, judgment must be entered for 
the state; while, on the other hand, if the exceptions are 
allowed, we may make such disposition of the case as 
we think the evidence requires. 

Defendant first excepts to the report. as a whole, and 
particularly to the findings of fact contained therein, 
“Because the same are not sustained by the evidence.” 
The determination of the question thus raised requires a 
careful examination of the testimony taken by the ref- 
eree. In making the investigation we start with the 
presumption that the statute in question is a valid and 
constitutional exercise of legislative power. Reagan v. 
Farmers Loan & Trust Co., 154 U. 8. 362, 395; Ea parte 
Young, 209 U. 8S. 123. The concurring opinion of Field, 
J., in Ruggles v. Illinois, 108 U. S. 526, 541; State v. 
Fremont, E. & M. V. R. Co., 22 Neb. 313; Davis v. State, 
51 Neb. 301. In the case last cited the rule is well stated 
as follows: “Every legislative act comes before this court 
surrounded with the presumption of constitutionality, 
and this presumption continues until the act under review 
clearly appears to contravene some provision of the con- 
stitution.” This rule places the burden of proof on the 
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defendant, and before we can strike down the statute it 
must show by a preponderance of the evidence that the 
rates fixed thereby are so low as to be clearly confisca- 
tory. Chicago, M. & St. P. R. Co. v. Tompkins, 176 U. 8. 
167; Ex parte Young, supra. 

The facts of this case, which are not in dispute, are that 
the defendant is a common carrier. It operates in 28 
states and upon 34,862 miles of railroad and other lines 
of transportation. It is not incorporated, but is a joint- 
stock company. It has a capital stock of $12,000,000, 
divided into 120,000 shares, which are owned by 2,700 
shareholders, whose identity is not disclosed. The ter- 
ritory in which it operates is divided into three depart- 
ments. The western department, which includes Ne- 
braska, is operated over 18,652 miles of transportation 
lines. The Nebraska mileage, all of which is upon the 
Burlington lines, is 2,514 miles. The company has 272 
offices in this state, and about 450 employees. The value 
of the property employed in carrying on its entire busi- 
ness is not disclosed, but the estimated value of the por- 
tion devoted to the service in Nebraska is between $50,- 
000 and $60,000. The gross revenues of the company 
upon all of its lines for the year ending December 31, 
1907, were $27,822,738.23. Its operating expenses for 
the same period were $27,356,345.17, leaving a net profit 
of $466,393, or 1.6 per cent. of the gross receipts. 

Assuming the burden of proof above mentioned as to 
the remaining facts, the-defendant produced as witness 
Mr. Glenn, the auditor of the western department, and 
Mr. Waters, the general auditor of the company, and, as 
a summary of their evidence, has placed in the record its 
exhibit 5. This, after having been revised by counsel to 
correct errors, shows that the business of the company 
in this state for the year ending December 31, 1907, 
resulted in a net income of $12,689.94. Those witnesses 
were afterwards recalled, and an attempt was made to 
show by them that the terminal expenses properly charge- 
able to Nebraska business would reduce the net earnings 
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of the company for the year 1907 to approximately $8,- 
216.03. The plaintiff, however, challenges the truth of 
this evidence, and claims by its construction of exhibit 
5 that the net earnings of the defendant in this state for 
the year 1907 were in fact $14,336.29, or approximately 
5 1-6 per cent. of its gross earnings. It will be observed 
by an examination of the original exhibit 5 that the de- 
fendant has built up an estimate of what it conjectures 
would have been the result on the business of 1907 had 
the statute in question then been in effect. By assuming 
that there would have been no increase in the business, 
that all of the general expenses and office salaries would 
have remained exactly the’ same, defendant contends 
that it would have lost $14,812.65 on the business of that 
year. In this calculation, however, no account has been 
taken of the money-order business, and it has been as- 
sumed that only $15,000 of the total revenue would have 
been unaffected by the rate reduction. It is further as- 
sumed that the new rate would not have added anything 
whatever to the gross revenue of the company. It is also 
erroneously claimed that the expenses would not be re- 
duced or affected by reason of the reduction in rates. 
Again, it appears that the defendant made no deduction 
from the expenses charged to the Nebraska business for 
that portion of the general expense which it incurred in 
conducting its through business, business which neither 
originated nor terminated in Nebraska, and which is 
called its overhead business. By these devices the de- 
fendant has attempted to show that, if the statutory rates 
were in force for the year 1908, it would lose on its Ne- 
braska intrastate business $15,812.65. 

It may be conceded that by loading the Nebraska in- 
trastate business with a sufficient amount of so-called 
terminal expenses, together with a proportionate amount 
of the expenses of adininistration, it is possible to show 
that the Nebraska business for 1907 was conducted at a 
loss, which loss would be increased for thé year 1908; 
but the evidence introduced for that purpose is not con- 
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vincing. It must be borne in mind that prior to the 
passage of the Sibley act the defendant had, with a free 
hand, made its own rates and charges, and it is not to 
be believed that it had voluntarily made a rate under 
which it had been conducting its Nebraska business with- 
vut profit for more than a generation. The findings of 
the referee that the defendant’s business in Nebraska for 
the year 1907 was remunerative seems to be warranted 
by the evidence, accords with sound reason, and is there- 
fore sustained. 

Coming now to a‘consideration of defendant’s Ne- 
braska intrastate business for the year 1908, we find that 
the company has introduced in evidence a statement of 
its transactions for the month of June of that year, which 
it has used as a basis of its claim or contention that the 
rates fixed by the statute are confiscatory. We are of 
opinion, however, that this evidence does not furnish a 
satisfactory test of the effect of the act, and is not 
worthy of serious consideration. At the time defendant 
closed its testimony and rested its case the statute had 
been in force for at least 16 months, and the result of the 
rates fixed thereby could have been clearly and accurately 
shown; yet the company declined to make such a show- 
ing, and rested its case on conjecture, assumption and 
insufficient comparison. We are therefore of opinion 
that this showing does not meet the burden of proof 
which the law places upon the defendant. 

_ On the other hand, the plaintiff has shown from the 
monthly reports made by the defendant company to the 
Nebraska state railway commission up to and including 
the month of October of the year 1908 that the reduc- 
tion complained of has resulted in a large increase of 
defendant’s intrastate business without a corresponding 
increase of expenses, and has produced a nef income 
amounting to more than 4 per cent. of its gross receipts, 
exclusive of its money-order business. It also appears 
that if that item is added to the ordinary earnings of the 
company, and we agree with the referee that it should 
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be so added, its profits will be increased to about 5.5 per 
cent. Surely this is not confiscation, and the rate com- 
plained of is at least to a considerable extent remunera- 
tive. 

It is claimed, however, that the referee has arrived at 
the foregoing results by an improper method of appor- 
tioning expenses to the intrastate business, and this 
seems to be the main contention between the parties. It 
appears that the referee has apportioned the expenses on 
a revenue basis, while the defendant insists that the only 
correct method of apportionment is the transaction or 
package basis. The referee has found, from an estimate 
for the year 1907, based on an actual count for the 
months of March and September, that there were, for that 
year, 1,698,752 handlings of domestic, and 1,003,648 
handlings of interstate, transactions. In other words, 
that the handlings of domestic transactions were 62.8 per 
cent. of all of the handlings within the state. It is now 
contended by the defendant that the item of terminal 
cost ought to have been distributed according to the ratio 
which the domestic handlings bear to the interstate hand- 
lings. The referee has found, and this is not contested, 
that these items aggregate $146,231.91, which, distrib- 
‘uted on the basis proposed, would result in charging the 
domestic business, which produced a revenue of $277,726.- 
76, with $91,883.36, and the interstate business, which 
produced a revenue of $655,027.52, with only $54,398.28. 
This would make the terminal cost of the domestic busi- 
ness 33 per cent. of the revenue derived from it, and the 
terminal cost of the interstate business would be only 
8.3 per cent. of the revenue received therefrom. As was 
said by the referee: “An apportionment according to 
this method shows that the defendant carried on its intra- 
state business in 1907 at a loss of approximately $12,000.” 
This, to say the least, is incredible. The fact, as we have 
above stated, that the defendant, before the passage of 
the act in question, had been unrestrained in fixing its 
rates causes us to doubt the correctness of this method 
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of apportionment; and, while we do not hold that a fair 
distribution of expenses cannot be made on the package 
basis, we are of opinion, for many reasons, that the ap- 
portionment of expenses on a revenue basis affords the 
easiest and most practicable solution of this difficult 
question. 

We also find from the evidence that the defendant has 
in many ways pursued and offered sanction for this 
method. Indeed, until this contention arose, it seems to 
have considered its business throughout the whole coun- 
try as an entirety, and to have deducted its expenses, and 
calculated its profits, on the revenue basis. Again, it is a 
well-known fact that the expense of a particular trans- 
action nay not be, and often is not, the same at the point 
of shipment as at the point of destination. The amount 
paid by defendant to its agents at its different points for 
the same handling is not always the same. To illustrate, 
suppose a shipment originates at an office where the pick- 
up and delivery system is in operation, and terminates at 
a point where that method is not pursued, but where the 
consignee is required to visit the express office in order 
to obtain the consignment. In such a case to double the 
charge at either point would not produce the correct 
amount of terminal expense. For further illustration, 
suppose a package is shipped from an office where the 
agent receives as his compensation a commission of, say, 
10 per cent. of the amount charged for the shipment, 
while the receiving office is in charge of an agent who 
receives a salary. In such a case it would be impracticable 
and incorrect to double the amount of the agent’s com- 
mission at the shipping office to obtain the amount of 
terminal expenses of that transaction. It further ap- 
pears that the largest item, to wit, $66,493.07 commis- 
sion paid to agents, has no relation at all to the number 
of pieces handled, but is based entirely upon the revenue 
derived from the business transacted at their offices. It 
is also inferable from the evidence that agents’ salaries, 
an ite amounting to $8,582, are based to some extent 
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upon revenue. So we do not see how, upon this record, it 
can be held, as a matter of law, that terminal expenses 
must be distributed upon the package basis, and not other- 
wise. For the foregoing reasons, we are constrained to 
sustain the finding of the referee which adopts the rev- 
enue basis for a distribution of terminal charges. 

In concluding the discussion of this question, it must 
be borne in mind that, where an attempt is made to strike 
down a rate statute, it is incumbent on the party com- 
plaining to make full, fair and complete disclosure. Now, 
while it appears from a careful reading of the evidence 
that in many, and perhaps most, things the defendant 
has made full and fair disclosure, still in some matters 
it has failed to do so. We find that there is a large sum 
charged to the intrastate business as expenses of admin- 
istration. We are told that this includes the salaries of 
the defendant’s general officers. It appears that the com- 
pany has declined to state the salary of a single one of 
such officers, and we are wholly without any knowledge 
ag to the amount, much less the reasonableness, of such 
salaries. Under a showing of this kind the defendant 
could, without danger of detection, or even adverse criti- 
cism, load the Nebraska state business with an expense 
which would render it so unremunerative as to require 
us to strike down the act in question. Again, it appears 
that the defendant is a joint-stock company, and it is 
fair to presume, in the absence of disclosure and proof to 
the contrary, that a majority of its stock is held and 
owned by its officers and directors. In such a case sal- 
aries could readily be made so exorbitant, unreasonable 
and excessive that by charging to the intrastate business 
a proportionate amount thereof that business would ap- 
pear to be unremunerative. 

Finally, the evidence shows that the amount paid to 
the Burlington railroad for transportation for the year 
1907 was $159,727.76, or 57.5 per cent. of the gross re- 
ceipts from domestic business. This appears to be a 
larger percentage tlian is paid to any other railroad for 
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like services. It may be an entirely proper charge, or it 
may be an unreasonable exaction, and there is no evi- 
dence in the record tending to establish either proposition. 
Counsel for the defendant assert that its contract with 
the Burlington railroad was the result of competitive 
bidding. This may be so, but it is not proved, and, if it 
were proved, would not establish per se the reasonable- 
ness of the charge. The public is entitled to have its com- 
modities carried at fair rates, and cannot be subjected 
to excessive charges by any arrangement between the 
railroad and the express company. If a railroad farms 
out the express business, it must be on terms that will 
enable the express carrier to operate at a profit without 
imposing excessive charges upon its patrons. Any con- 
tract which will not permit this to be done, whether it be 
the result of competitive bidding or not, is void, in so 
far as it affects the rights of the public. 

For the foregoing reasons, we are of opinion that the 
defendant has failed to show by competent evidence a 
fair and full disclosure that the rates in question are con- 
fiscatory, and its exceptions upon this point are therefore 
overruled. 

Having sustained the report of the referee as to the 
main facts of this controversy, we come now to the con- 
sideration of his conclusions of law. It appears that a 
like question was before the federal supreme court in 
Willcox v. Consolidated Gas Co., 29 Sup. Ct. Rep. 192, 
212 U. S. 19, where it was held that a court of equity 
ought not to interfere by injunction with state legisla- 
tion fixing gas rates, before a fair trial has been made of 
continuing the business under such rates; and the case 
must be a clear one before the courts should be asked to 
interfere by injunction with state legislation regulating 
gas rates in advance of any actual experience of the prac- 
tical results of such rates. That case is an instructive 
one, and many of the questions involved in the case at 
bar were there litigated and determined adversely to the 
defendant’s contention herein. Similar questions were 
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also before that court in City of Knoxville v. Knozgville 
Water Co., 29 Sup. Ct. Rep. 148, 212 U. S. 1, and it was 
there said: “The courts should not enjoin the enforce- 
ment of a municipal ordinance fixing maximum water 
rates on the ground that such ordinance is invalid under 
U. 8S. constitution, 14th amendment, as confiscatory, un- 
less the confiscation is clearly apparent.” The case of 
Chicago & G. T. R. Co. v. Wellman, 143 U. 8S. 339, was 
one to test the validity of an act of the legislature of the 
state of Michigan, fixing a maximum rate of passenger 
fare. It was contended in that case that the rate was 
confiscatory. Mr, Justice Brewer delivered the opinion 
of the court, from which we quote as follows: “Is the 
validity of a law of this nature dependent upon the opin- 
ion of two witnesses, however well qualified to testify? 
Must court and jury accept their opinions as a finality? 
Must it be declared, as matter of law, that a reduction of 
rates necessarily diminishes income? May it not be pos- 
sible—indeed, does not all experience suggest the proba- 
bility—that a reduction of rates will increase the amount 
of business, and, therefore, the earnings? At any rate, 
must the court assume that it has no such effect, and, 
‘ ignoring all other considerations, hold, as matter of law, 
that a reduction of rates necessarily diminishes the earn- 
ings? If the validity of such a law in its application to a 
particular company depends upon a question of fact as 
to its effect upon the earnings, may not the court properly 
leave that question to the jury and decline to assume that 
the effect is as claimed? There can be but one answer 
to these questions. If the contention be that the legisla- 
ture has no power in the matter, and that an act fixing 
rates, however high they may be, is necessarily uncon- 
stitutional, it is enough to refer to the long series of cases 
in this court in which the contrary has been decided.” 
Concluding the opinion, Judge Brewer said: “Surely, be- 
fore the courts are called upon to adjudge an act of the 
legislature fixing the maximum passenger rates for rail- 
road companies to be unconstitutional, on the ground 
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that its enforcement would prevent the stockholders from 
receiving any dividends on their investments, or the 
bondholders any interest on their loans, they should be 
fully advised as to what is done with the receipts and 
earnings of the company; for, if so advised, it might 
clearly appear that a prudent and honest management 
would, within the rates prescribed, secure to the bond- 
holders their interest, and to the stockholders reasonable 
dividends. While the protection of vested rights of prop- 
erty is a supreme duty of the courts, it has not come to 
this, that the legislative power rests subservient to the 
discretion of any railroad corporation which may, by 
exorbitant and unreasonable salaries, or in some other 
improper way, transfer its earnings into what it is 
pleased to call ‘operating expenses.” * * * The silence 
of the record gives us no information, and we have no 
knowledge outside thereof, and no suspicion of wrong. 
Our ‘suggestion is only to indicate how easily courts 
may be misled into doing grievous wrong to the pub- 
lic, and how careful they should be to not declare legis- 
lative acts unconstitutional upon agreed and general 
statements, and without the fullest disclosure of all ma- 
terial facts.” 

In the case at bar counsel have devoted a considerable 
part of their brief to a eulogy of the ability, probity and 
integrity of their witnesses. By this opinion we do not 
intend to in any manner reflect upon the character of the 
officers of the express company, but confine ourselves to 
the belief that full disclosure has not been made. 

We think our decision herein should be ruled by the 
principles announced in the foregoing cases, rather than 
by the case of Cotting v. Kansas City Stock Yards Co., 
183 U. S. 79, which is cited and relied on by counsel for 
the defendant. In that case the service was rendered by 
the owners of property, in such a position that the public 
had simply an interest in its use, while in the present case 
the defendant has devoted its property to theedischarge 
of a public service. It should also be remembered that 
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the judiciary ought not to interfere with the collection of 
rates established under legislative sanction, unless they 
‘are so plainly and palpably unreasonable as to make their 
enforcement equivalent to the taking of property for 
public use without such compensation as, under all the 
circumstances, is just both to the owner and the public. 
Judicial interference should never occur, unless the case 
presents, clearly and beyond all doubt, such a flagrant 
attack upon the rights of property, under the guise of 
regulation, as to compel the court to say that the rates 
prescribed will necessarily have the effect to deny just 
compensation for private property taken for public use. 
This state of affairs cannot be said to exist in the case 
at bar, for it not only appears that the rates fixed by the 
statute are not confiscatory, but afford defendant «a much 
greater percentage of income on its Nebraska intrastate 
business than that which, by its own testimony, it claims 
to receive upon its general business considered as an en- 
tirety. For the foregoing reasons, the referee’s conclu- 
sions of law upon this point are sustained. 

Defendant further contends that the act in question is 
unconstitutional because of the enormous fines which it 
imposes for a failure to comply with its terms, and it is 
thereby denied the equal protection of the law. It is a 
sufficient answer to this contention to say that the act 
doeg not in any manner deny the defendant the right to 
test its validity in the courts; and the reasonableness of 
-the rates fixed thereby are now by this proceeding under 
judicial inquiry. It also seems clear that the penalty 
clause is not a necessary or inseparable part of the act, 
without which it would not have been passed. In such a 
case if, when the objectionable part of the statute is elim- 
inated, the remainder is valid and capable of being en- 
forced, the valid portion of the act will be upheld. Willcox 
v. Consolidated Gas Co., supra. This is a familiar prin- 
ciple which has been often announced by this court, and 
we do not hesitate to say that, in order to avoid striking 
down the act in question, we would, if necessary, elimi- 
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nate the penalty clause. Scott v. Flowers, 61 Neb. 620; 
State v. Stuht, 52 Neb. 209, and cases there cited. 

It is also urged by counsel for the defendant that what 
its property is worth for taxation, or what its business 
produced for that purpose, must be considered or reck- 
oned with when the inquiry is directed to the amount 
upon which a legitimate return may be claimed. This 
question was squarely presented and passed upon in the 
case of Willcox v. Consolidated Gas Co., supra, where it 
was said: “The assessed value for taxation of the fran- 
chises of a gas company furnishes no criterion by which 
‘to ascertain their value, when testing the reasonableness 
of gas rates as fixed by statute, where the taxes are treated 
by the company as part of its operating expenses, to be 
paid out of its earnings before the net amount applicable 
to dividends can be ascertained.” And further: “The 
future assessinent of the value of the franchises, it is pre- 
sumed, will be much lessened if it is seen that the great 
profits upon which that value was based are largely re- 
duced by legislative action.” 

Counsel for defendant complain of the failure of the 
referee to incorporate in his report their theory of the 
case, Which they have designated the ultimate facts, and 
by motion have asked us to require him to make it a part 
of his findings. We are of opinion that this request 
should be denied. The statement so entitled is not in 
evidence. It is simply a summary of the conclusions of 


counsel as to what the evidence shows, and is properly - 


made a part of their brief. It was used by them as a part 
of their oral argument; but, as its conclusions were re- 
pudiated by the referee, he properly refused to make it a 
part of his report. 

Finally, upon a careful consideration of the whole case, 
we are of opinion that defendant’s exceptions should be, 
and they are, overruled; and the report of the referee is 
sustained. This requires us to enter’ judgment for the 
plaintiff, and this we do without hesitation, because we 
are convinced from the evidence that the rates complained 
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of are not clearly shown to be confiscatory, but are, to 
some extent, at least remunerative. When this fact ap- 
pears the courts should not interfere to strike down the © 
statute, but should require the complainant, if the rates 
are deemed to be too low, to resort to the rate-making 
power, or the tribunal charged with rate regulation for 
relief. The statute in question clearly provides that the 
express companies, in case the rates fixed thereby are 
found to be unreasonable, may apply to the Nebraska 
state railway commission for relief, and that tribunal is 
given full authority to increase such rates. 

For the foregoing reasons, judgment will be rendered 
for the state, and the temporary restraining order, now in 
force herein is made permanent; but our judgment must 
be so construed as not to in any manner interfere with 
the right of the defendant company to apply to the state 
railway commission for a revision or an increase of rates, 
if in any case it shall deem them unreasonable; and the 
power of that tribunal to grant any and all proper relief 
is not to be affected thereby. 


JUDGMENT ACCORDINGLY. 


REEsg, C. J., and Ross, J., not sitting. 
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STATE OF NEBRASKA VY. WELLS-Farco & COMPANY.* 
STATE OF NEBRASKA V. PActFIC EXPRESS COMPANY.* 
STATE OF NEBRASKA V. UNITED STATES EXPRESS COMPANY.* 
STATE OF NEBRASKA V. AMERICAN EXPRESS COMPANY.* 


FILED SEPTEMBER 25, 1909. Nos. 15,306, 15,307, 15,308, 15,309. 


For a syllabus to each of the foregoing cases see State v. Adams Ha- 
press Co., ante, p. 25. : 


ORIGINAL actions by the state to enjoin defendants from 
putting into effect charges or rates other than those es- 
tablished by law. Judgment for state in each case. 


William T. Thompson, Attorney General, for plaintiffs. 
Charles J. Greene and Ralph W. Breckenridge, contra. 


Barnes, J. 

The foregoing cases were ali tried at the same time 
and in the same manner as the case of State v. Adams 
ELepress Co., ante, p. 25. The issues in all of them were 
practically alike, and the questions involved were the 
same as those decided in that case. The findings of the 
referee were substantially the same in all of the cases. 

In State v. Wells-Fargo Co., the defendant claimed and 
attempted to show by an estimate based on its business 
for the months of August, September and October, 1907, 
that it lost on its intrastate transactions in Nebraska for 
those months $13.85, and that by applying the Sibley 
rates to those month§ its loss for 1908 would be $112.64. 
This estimate, however, does not take into consideration 
the increase of business resulting from reduced rates, or 
the receipts of the company from its sales of money or- 
ders; which amounted to $153.70. This item the referee 
finds should have been included in the estimate, and we 
sustain his finding on this point. As stated in State v. 


**See State v. Pacific Express Co., 80 Neb. 823. 
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Adams Hapress Co., the defendant’s evidence and the 
estimate by which it attempted to show a loss in conduct- 
ing its business are not convincing. On the other hand, 
the referee has found from the reports made by the de- 
fendant to the Nebraska state railway commission, which 
are in evidence and embrace the actual operation of the 
law in question, that the defendant’s business in 1908 was 
conducted at a small profit, even if its expenses are ap- 
portioned according to the methods adopted by its wit- 
nesses. It appears, however, that by the method adopted 
by the referee in apportioning such expenses the com- 
pany made, during the year 1908, a net profit of 11 per 
cent. on the gross income of its intrastate business. The 
exceptions to the referee’s report are therefore overruled, 
and his findings are in all things sustained. 

In State v. Pacific Express Co. it appears from the 
referee’s report that the evidence introduced by the de- 
fendant fairly shows that its net profit on its Nebraska 
intrastate business for the year ending June 30, 1907, 
was 8.52 per cent. By an estimate of the effect of the 
operation of the statute in question for the year 1908 upon 
its intrastate business for the year 1907, and not includ- 
ing its money-order business or allowing anything for an 
increase of its business on account of the reduced rates, 
the defendant has attempted to show that its business for 
1908 was conducted at a loss. On the other hand, it ap- 
pears by actual test for the months of April, June and 
July, 1908, that defendant’s profit on its gross revenue 
was 14.66 per cent., and whether the terminal cost be ap- 
portioned in accordance with the claim of the estate, or 
according to the method employed by the defendant, the 
net profit of the company upon its gross intrastate re- 
ceipts, exclusive of the money-order business, was be- 
tween 9 per cent. and 10 per cent, and, including that 
business, its net profit was between 10 per, cent. and 11 
per cent. The referee’s findings in this case are therefore 
sustained. 

The report of the referee in State v. United States Er- 
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press Co. shows that the company claims to have lost, 
in 1907, upon its Nebraska intrastate business $227.17, or 
three-fourths of a cent upon each package carried, or 
1.5 per cent. of its gross receipts; that by applying the 
Sibley rates to its 1907 business the company estimates 
that its loss under those rates for 1908 was approximately 
$1,616.89, or 14 per cent. of its gross receipts. Neither 
defendant’s claim nor its estimate takes any account of 
receipts from sales of money orders, or increased busi- 
ness resulting from reduced rates. As opposed to this 
estimate, and the evidence upon which it is based, the 
state has shown that the Nebraska intrastate revenue of 
the company was $8,790.75; that, deducting the expense 
incurred in carrying on the business, its net profit was 
$223.19. Adding to this the net profit on its money-order 
- business, which was $458.91, the referee has found that 
the total net profit for the period was $682.10, or about 7 
per cent. of its gross receipts. We therefore sustain the 
finding of the referee in this case. 

In State v. American Eapress Co. it appears from the 
report of the referee that the company claims that it lost 
in 1907 upon its Nebraska intrastate business $146.56, 
and by applying the Sibley rates to the business of that 
year its loss for 1908 was practically $10,758.54, or 9.7 
per cent. of its gross intrastate receipts. This estimate, 
however, takes no account of increased business resulting 
from reduced rates. By the process of figuring used by 
the company, and taking its reports to the state railway 
commission for the months of April to September, 1908, 
inclusive, as an average six months, the referee has found 
that the defendant actually received a total revenue for 
its Nebraska intrastate business for the year 1908 amount- 
ing to $157,263.78; that its total expense chargeable to 
that business was $150,844.74, leaving a net income of 
$6,419.04, which is 4.8 per cent. of the gross income de- 
rived from that business. It thus appears that the find- 
ing of the referee that the Sibley rates as applied to the 
business of defendant are not confiscatory is correct. 
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In none of the foregoing cases is the value of the prop- 
erty devoted to the Nebraska intrastate business dis- 
closed by the evidence, and, in the absence of any showing 
to the contrary, we must presume that it is so small in 
amount as not to affect the conclusions reached by the 
referee. His findings are therefore sustained. 

We are of opinion that the foregoing cases should be 
ruled by State v. Adams Hapress Co., ante, p. 25, and 
a like judgment will be entered in each of these cases for 
the plaintiff. The restraining orders now in force are 
made permanent; but our judgment herein shall not in 
any manner affect the right of the defendants, or any of 
them, to apply to the Nebraska state railway commission 
for an increase of rates whenever it shall appear that 
those fixed by the statute are confiscatory, or so unreason- 
ably low as not to afford them a fair measure of profits; 
and nothing herein contained shall abridge the right of 
the railway commission to grant the proper relief in such 


cases, 
JUDGMENTS ACCORDINGLY, 


ReeEsk, C. J., and Rose, J., not sitting. 


CHARLES I’. WESTLAKE, APPELLEE, V. HUGH MURPHY, 
APPELLANT. 


FILED SEPTEMBER 25, 1909. No. 15,756. 


1. Master and Servant: LiaBinity or MASTER. Workmen engaged in 
the ordinary occupation of unloading a railroad car under the 
direction of a common overseer, are fellow servants within the 
rule announced in Chicago, B. é Q. R. Co, v. Kellogg, 54 Neb. 127; 
and the master is not liable for an injury to one engaged in 
such occupation caused by the negligence of a competent fellow 
servant. 


: ASSUMPTION OF RISKS. A servant assumes ordinary risks 
and dangers of the employment upon which he enters, so far as 
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they are known to him, and so far as they would have heen 
known to one of his age, experience and capacity by the use of 
crdinary care; and he is bound to take notice of the ordinary 
operation of the familiar laws of gravitation, and assumes the 
risks necessarily incident thereto. 


: Duty or Master. An air pump while being unloaded from a 
railroad car, and which is to be set up for use in a plant to be 
erected for the purpose of preparing material for street paving, 
is not an appliance within the meaning of the rule which re- 
quires the master to exercise reasonable care in furnishing his 
servants with reasonably safe appliances with which to carry on 
the master’s business. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupcGe. Reversed. 


Strode & Strode, for appellant. 
Tibbets & Anderson, contra. 


BARNES, J. 


Action to recover damages for personal injuries alleged 
to have been sustained by reason of the negligence of the 
defendant. Plaintiff had a verdict and judgment, and the 
defendant has appealed. 

The following facts may be considered established be- 
yond dispute: The defendant was a contractor engaged in 
the business of constructing brick, concrete and asphalt 
pavements. In the year 1906 he had a contract with the 
city of Lincoln to construct a large amount of pavement 
on the streets of that city. Plaintiff was emploved by the 
defendant as a common laborer, and at the time of the 
injury complained of he, together with several other fel- 
low laborers, was engaged in the work of unloading a 
freight car which had been hauled from Omaha to the city 
of Lincoln, and which contained a large number of barrels 
of asphalt, cement, oil and certain pieces of machinery, 
together with other things commonly used in the paving 
business. Among the articles contained in the car was a 
large iron pump weighing about 1,000 pounds. Plaintiff 
was injured while assisting a fellow laborer in an attempt 
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to change the position of the pump, which fell upon and 
injured his leg. He alleged in his petition that the de- 
fendant negligently failed to provide a safe place for his 
servants to work; that the appliances furnished by the 
defendant were defective; that at the time of the injury 
the defendant’s foreman was negligently absent from the 
car in which the work was being done. Defendant an- 
swered, denying negligence of any kind on his part, and 
alleging contributory negligence on the part of the plain- 
tiff. The defendant ple: led as a further defense that at 
the time of the injury the plaintiff and his fellow servants 
were attempting to move the pump in question in direct 
disobedience of the foreman’s orders, and, if there was any 
negligence in the handling of the pump, it was the negli- 
gence of the plaintiff himself or his fellow servants, for 
which the defendant was not liable. 

Defendant contends that the verdict is not sustained by 
the evidence. In addition to the facts above stated, the 
plaintiff testified that all of the persons who were working 
with him at the time the accident occurred were fellow 
laborers engaged in the same work, for a common purpose, 
and under the instructions of the same master. There- 
fore they were all within the rule which exempts the 
inaster from liability for the negligence of competent fel- 
low servants. There is no evidence in the record which 
shows or tends to show that the defendant was negligent 
in the employment of the plaintiff’s fellow servants, there- 
fore their competency must be presumed. Plaintiff also 
testified that, while the car which contained the pump in 
question was being unloaded, their foreman, Atchison, was 
supervising the work, and was dividing his time between 
the car and the plant which was being installed near an- 
other track about 150 feet from the car; that at the time 
of the accident he was not present, and had been absent 
from the car about an hour; that theretofore the foreman 
had assisted in moving the pump from the top of the 
barrels of asphalt to the floor of the car; that they were 
unloading the north end of the car when a fellow workman 
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by the name of Lewis attempted to move the pump, and 
asked him to steady it; that, while they were so engaged, 
the pump fell over on his leg and inflicted the injury com- 
plained of. 

Plaintiff claims that the pump was placed in such a 
position that it was necessary to move it before the barrels 
of asphalt, which were in the north end of the car, could 
be unloaded; and that this, together with the absence of 
the foreman, constituted actionable negligence on the part 
of the defendant. On this point the testimony shows be- 
yond question that after the pump was placed on the 
floor, and the south end of the car was unloaded, the 
workmen had been engaged for at least an hour in un- 
loading the barrels of asphalt from the north end of the 
car; and plaintiff practically admits this, but insists that 
there was not sufficient room to get the barrels between 
the pump and the east side of the car. His witnesses, 
however, do not sustain him on this point. Even his 
principal witness, Stransky, says that they had been tak- 
ing barrels from the north end of the car and rolling them 
out of the east door for about an hour before the accident 
occurred. On this point he testified as follows: “Q. And 
you worked out there an hour and a half while they were 
rolling barrels out of the north end of the car before Mr. 
Westlake got hurt, didn’t you? A. Yes, sir.” Defendant’s 
foreman and the other workmen testified that there was 
plenty of room between the pump and the east side of the 
car to roll the barrels out of the east door. So it may be 
said that at most the moving of the pump was a matter of 
convenience and not one of necessity. We are therefore 
of opinion that there is nothing in the evidence which 
takes this phase of the case out of the rule that the master 
is not liable for the negligent acts of competent fellow 
servants. Chicago, B. & Q. R. Co. v. Kellogg, 54 Neb. 127; 
Suwadley v. Missouri P. R. Co., 118 Mo, 268, 24 S. W. 140; 
Wright v. New York C. R. Co., 25 N. Y. 562; Adams v. 
Iron Cliffs Co., 78 Mich. 271; Justice v. Pennsylvania Co., 
180 Ind. 321, 
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Again, plaintiff by accepting employment with the de- 
fendant assumed all the risks of injury caused by the neg- 
ligence of competent fellow servants, by the dangers aris- 
ing from the existing conditions, including machinery, 
appliances, etc., which were known or apparent and 
obvious to persons of his experience and understanding. 
This rule is well settled both by the laws of England and 
of this country. Hvans Laundry Co, v. Crawford, 67 Neb. 
153; Fremont Brewing Co. v. Hansen, 65 Neb. 456; 
Haviland v. Kansas City, P. d G. R. Co., 172 Mo. 106; 
Broderick v. St. Paul City R. Co., T4 Minn. 163; Wahl- 
quist v. Maple Grove Coal & Mining Co., 116 Ia. 720; Mad 
River & L. EL. R. Co. v. Barber, 5 Ohio St. 541. 

Plaintiff, however, insists that the defendant was guilty 
of negligence, in that he failed to furnish him with safe 
appliances and a reasonably safe place to work, and he 
introduced some testimony tending to show that the pump 
in question was insecurely fastened to the plank on which 
it rested, and as a result slid off and injured him. The 
pump while being moved was not an appliance furnished 
by the defendant for use by the plaintiff or any of his 
fellow servants within the rule which requires the master 
to furnish his servants with reasonably safe tools and 
appliances with which to perform their work. The pump 
was not to be used by the plaintiff or his fellow servants 
in the work in which they were then engaged. It, like the 
barrels of asphalt, and the other property and tools, was 
to be unloaded from the car. When taken out of the car 
and put in place for use, it would then become an appli- 
ance, and, while being used, any defect therein which the 
defendant by the exercise of reasonable care could have 
discovered, and which the plaintiff by the exercise of such 
care would not have discovered, might then be made the 
basis of an action to recover on account of the failure of 
the master to furnish reasonably safe appliances. To un- 
load the pump was a part of the work of unloading the 
car. The asphalt barrels and the pump were a part of the 
materials to be unloaded. ‘ Neither of them were the tools, 
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instruments or appliances to be used by the plaintiff or 
his fellow servants in unloading the car. Therefore the 
rule with respect to safe appliances has no application to 
the facts of this case. It is true that the work of unload- 
ing the pump because of its weight and condition was 
more or less dangerous, but the plaintiff was charged with 
the knowledge of that danger. He was a man 45 years 
of age, and accustomed to that kind of work. He knew 
the condition of the pump, was aware that it was top- 
heavy, and liable to tip over and injure those engaged in 
moving it. He had assisted in loading and unloading it 
before, and was fully aware of all of the dangers incident 
thereto. It was not necessary for the master to instruct 
him as to that matter, and the law presumes that he knew 
as much about the dangers incident to that part of his em- 
ployment as did the master himself. The fact that the 
negligent act of a fellow servant caused it to tip over and 
injure the plaintiff did not render the defendant guilty of 
actionable negligence. 

Finally, it is claimed by the defendant that the plain- 
tiff was injured while acting in direct disobedience to his 
master’s orders, and therefore he cannot recover. This 
point is the only one on which there is any material con- 
flict in the evidence. Considering the condition of the 
record, we think this question is not material, and there- 
fore it will receive no further attention. — 

For the foregoing reasons, we find it impossible to sus- 
tain the judgment of the trial court. It is with much re- 
luctance that we have reached this conclusion, for it is 
apparent that the plaintiff, by reason of the accident in 
question, has sustained much suffering and considerable 
damage; but, as the record now stands, we are unable to 
afford him any relief. The judgment of the district court 
is therefore reversed and the cause is remanded for fur- 


ther proceedings. 
REVERSED. 


Reese, C. J.. and Fawcett, J., not sitting. 
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ALBERT M. ENGLES, APPELLEK, V. HENRY MORGENSTERN, 
APPELLANT. 


Fiiep SEPTEMBER 25, 1909. No. 15,765. 


1. Action: Pracrice. “If a case ever arise in which an action for the 
enforcement or protection of a right, or the redress or preven- 
tion of a wrong, cannot be had under this code, the practice 
heretofore in use may be adopted so far as may be necessary to 
prevent a failure of justice.” Code, sec. 901. 


2. Justice of the Peace: Review. The right to review final orders of 
justices of the peace and other inferior tribunals still exists, not- 
withstanding the repeal of section 584 of the code. 


3. Contract: VaLrpiry. Contract set forth in opinion Aeld not to be 
void on its face as against public policy or as in violation of sec- 
tion 1, ch. 91a, Comp. St. 1901. 


APPEAL from the district court for Nemaha county: 
JOHN LB. Rapsr, Jupee. Affirmed. 


E. B. Quackenbush, for appellant. 
H. A. Lambert and C. O. French, contra. 


LETTON, J. 


This action was brought in justice court for the rent of 
certain premises which had been used for a lumber yard. 
The defendant answered, admitting the allegations of the 
bill of particulars, but as a counterclaim set forth, in sub- 
stance: That at the time of renting the premises he pur- 
chased from the plaintiff the business and stock of lumber 
in the yard; that the lease was for a term of five years, 
with an option for an additional five years, and that at 
the time of making the lease the defendant entered into 
the following agreement: “I, Henry Morgenstern, of 
Auburn, Nebraska, for and in consideration of the pur- 
chase of my stock of lumber and coal situated in Auburn, 
together with the good will of said business, do hereby 
agree with said A. M. Engles, that he the said Henry 
Morgenstern is not to again embark or engage, either 
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or 
ke 


directly or indirectly, in the lumber and coal business in 
the city of Auburn, Nebraska, or in the vicinity thereof, 
while the said A. M. Engles or T. W. Engles is in said 
business in the city of Auburn, Nebraska. Provided, how- 
ever, that if the said A. M. Engles should discontinue the 
lease of the Morgenstern lumber yard in Auburn, Ne- 
braska, at the expiration of five years, then this contract 
is to be void, and the said Morgenstern shall have the 
right to reenter said business in Auburn, Nebraska. 
Witness my hand this 11th day of October, 1900. 
(Signed.) H. Morgenstern. Witness: .’ That the 
agreement was broken by the plaintiff to the defendant’s 
damage, concluding with a prayer for damages. The 
justice refused to admit this contract in evidence, dis- 
missed the defendant’s cross-bill of particulars, and ren- 
dered judgment for the plaintiff. 

Defendant filed a petition in error, with a transcript of 
the proceedings before the justice of the peace, in the dis- 
trict court for the purpose of reviewing the justice’s rul- 
ings upon the rejection of the contract. The plaintiff filed 
objections to the jurisdiction of the district court on the 
ground that there is now no authority of law for error 
proceedings from justice court to the district court. These 
objections were overruled, and a hearing had upon the 
petition in error. The court held that the justice erred 
in holding the contract void, and reversed the case, but 
retained it in the district court for trial as the statute 
provides. From this order the plaintiff has appealed. 

1. The basis of plaintifi’s contention as to lack of juris- 
diction is that the legislature of 1905 repealed section 584 
of the code (laws 1905, ch. 174), and thereby abolished 
the right of review of the judgments of justices of the 
peace by error proceedings. The argument is that the 
right given by section 580 to review judgments rendered 
or final orders made by a justice of the peace and other 
inferior tribunals is effective by the allowance of appeals, 
and that, there being now no code provisions governing 
the manner of prosecuting error from a justice court, the 
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manner of review must be by appeal alone, and the dis- 
trict court can have no jurisdiction of any proceedings in 
error. From an examination of all the sections of the 
code bearing upon the review by proceedings in error of 
final orders made by justices and other inferior tribunals, 
we find that the repeal of section 584 is the only change 
made by the legislature affecting such remedy. This sec- 
tion covered the proceedings both in the district and 
supreme courts, and provided for the filing of a petition 
in error. When in 1905 the change was made by which 
all civil cases brought for review to the supreme court 
must thereafter be brought in the form of appeals, and the 
formal “petition in error” was abolished in that court, the 
legislature evidently overlooked the fact that in this sec- 
tion was also embraced the manner of procedure appli- 
cable to proceedings in error brought to the district court. 
That this was an oversight is clear, for in no other respect 
was the right of review by error interfered with. See 
sections 599, 600 and 601 of the code. Indeed, it is a mat- 
ter of legislative history that at its next session an act 
was passed to remedy the defect, but was vetoed by the 
governor during the closing rush. The right of review 
upon error exists now as it always has in this state since 
the adoption of the code, although the special form of pro- 
cedure provided by section 584 has been abrogated. 
Under our constitution the right to be heard in the 
court of last resort cannot be denied by the legislature. 
We have heretofore held that the right of appeal is a 
statutory right, which may be given or withheld as the 
legislature may deem best, provided always that in some 
other manner the recourse to a higher court is left. In 
Moise v. Powell, 40 Neb. 671, it is pointed out by Com- 
missioner IRVINE that, while the statute provides that 
there shall be no appeals from justice court “in jury trials, 
where neither party claims in this bill of particulars a 
sum exceeding $20,” the provision of section 24 of the 
bill of rights that “the right to be heard in all civil cases 
in the court of last resort, by appeal, error, or otherwise, 
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shall not be denied,” permits a resort to this coart by 
error proceedings, and that the statute forbidding appeals 
in such cases is, therefore, not in violation of the con- 
stitution. 

Section 901 of the code is, in part, as follows: “If a 
case ever arise in which an action for the enforcement or 
protection of a right, or the redress or prevention of a 
wrong, cannot be had under this code, the practice here- 
tofore in use may be adopted so far as may be necessary to 
prevent a failure of justice.’ As we have seen, the right 
of review upon error exists. If, as the plaintiff contends, 
this right cannot be enforced under the code, we are of 
opinion that “the practice heretofore in use may be 
adopted so far as may be necessary to prevent a failure 
of justice.” While the writ of certiorari has been abol- 
ished by the code, it would seem that the proceedings 
calling the attention of the reviewing court to errors 
alleged to have been committed by an inferior court have 
necessarily followed along the lines of the old application 
for the writ; in other words, the specific errors which are 
complained of have been presented to the reviewing court 
for its consideration by means of formal allegations set 
forth in an application or petition. 6 Cyc. 781, 783, 784. 
Under ‘the code this has been done by a “petition in 
error.” . In the present case an exception was taken to 
the ruling of the justice of the peace upon the exclusion of 
the contract, the ruling and exception entered upon the 
docket, and a petition in error setting forth the error coimn- 
plained of was filed in the district court. This, we think, 
was sufficient to give the district court jurisdiction under 
the liberal provisions of the code when viewed in connec- 
tion with the constitutional right to review all cases in 
this court. 

2. The next point made is that the contract is illegal 
and void as being in restraint of trade, and in violation of. 
section 1, ch. 91a, Comp. St. 1901, entitled “Trusts.” The 
making of the contract is contended to be a violation of 
section 1 of this act. The title of the act is “An act to de- 
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fine trusts and conspiracies against trade and business, 
declaring the same unlawful aud void, and providing 
means for the suppression of the same, and remedies for 
persons injured thereby,” etc. Section 1 defines trusts, 
and, in part, sets forth: “That a trust is a combination 
of capital, skill or acts by * * * two or more persons, 
or by two or more of them for either, any or all of the 
following purposes: (1) To create or carry out restric- 
tions in-trade. * * * (3) To prevent competition in 
* * * sale or purchase of merchandise, produce or com- 
modities,, * * * (5) * * * with the intent to pre- 
clude, or the tendency of which is to prevent or preclude, 
a free and unrestricted competition among themselves or 
others or the people generally in the production, sale, 
traffic or transportation of any such article of merchan- 
dise, product or commodity, or conducting a like busi- 
ness.” We think it clear from an examination of the title 
and the body of this act that it is directed against com- 
binations and conspiracies to interfere with the ordinary 
conduct of trade and business, and that it is no part of 
its object to condemn or render illegal such contracts in 
partial restraint of trade as have for many years been 
held valid by the courts of England and America. The 
law upon this subject has in recent years received con- 
sideration at the hands of other courts, and we think it 
unnecessary to examine and set forth the cases in their 
choronological sequence or historical relations, but will 
content ourselves with reference to a few cases in which 
the subject has been dealt with and a like conclusion 
reached. Downing v. Lewis, 56 Neb. 386; Hitchcock v. 
Anthony, 28 C. C. A. 80; Brett v. Ebel, 29 App. Div. (N. 
‘Y.) 256; Booth & Co. v. Davis, 127. Fed. 875. This latter 
case involved the consideration of a Michigan statute 
substantially the same as the Nebraska law. It was held 
that the law had no application to a similar contract. See, 
also, Davis v. Booth & Co., 181 Fed. 31; Gates v. Hooper, 
90 Tex. 563, 39 S. W. 1079. 

It is urged that, in the absence of allegation and proof 
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of facts showing the reasonableness of the restraint im- 
posed by such a contract, it is prima facie void, and we 
are referred to the opinion in Roberts v. Lemont, 73 Neb. 
365, as upholding this view, and as being in accordance 
with the great weight of authority. We think the holding 
in that case sound law, but it is contracts in restraint of 
trade “without any limitation as to time and place” which 
are so stigmatized, and not such as afford only a fair 
protection to the interest of a purchaser and do not show 
an injury to the public interest. Horner v. Graves, 7 
Bing. (Eng.) *735. It is apparent from a consideration 
of the contract in this case that the partial restraint of 
trade was only collateral to the main contract, which 
was that of the purchase of the business and stock of 
lumber and coal, and the leasing of the real estate upon 
which the business was conducted, and the duration of 
the restraint is limited to the time duriug which A. M. 
Engles or T. W. Engles is engaged in the lumber and 
coal business in the city of Auburn, with the proviso that, 
if A. M. Engles discontinues the lease of the yard at the 
expiration of five years, it shall then be void. We see 
nothing unreasonable in this contract on its face. It is 
possible that there may be some extrinsic circumstances 
affecting the relations of T. W. Engles to the transaction 
or to the business which may affect its validity, but, noth- 
ing of this kind appearing upon its face, we think the 
authorities cited are not applicable. It is said in the brief 
that T. W. Engles is another independent lumber dealer 
in Auburn, and it is strenuously insisted that, because the 
contract contains his name as well as that of A. M. 
Engles, the purchaser, it shows upon its face unreason- 
able restrictions with reference to a person not a party 
to the sale. There is nothing in the record to disclose thi: 
fact, or to show whether it is material or relevant, and, 
since the point we are now considering is whether or net 
the district court was justified in holding that the justice 
erred in excluding this contract as evidence, it is unneces- 
sary to consider whether or not the contract may upon : 
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full consideration and disclosure of all the surrounding 
circumstances be found by the court to be within the ban 
of the statute. On this phase of the case we adopt the 
words of the master of the rolls in Haynes v. Doman 
(1899), 2 Ch. Div. (Eng.) 13: “The court ought not to hold 
a just and honest agreement void, even when to enforce it 
would be just, simply because the agreement is so unskill- 
fully worded as apparently, or even really, to cover some 
conceivable case not within the mischief sought to be’ 
guarded against. Public policy does not require so seri- 
ous a consequence to be attached to a mere want of ac- 
curacy in expression. To hold such an agreement wholly 
illegal and void is to lose all sense of proportion, and is 
not necessary for the protection either of the defendant or 
of the public.” We think the contract should have been 
admitted in evidence, being properly within the issues 
raised by the defendant’s cross-bill of particulars in that 
court. 

Whatever the district court may in the light of all the 
surrounding circumstances eventually hold the purpose 
of the contract was, it was clearly right in finding that the 
justice court erred in its exclusion, and in reversing the 
judginent of that court and retaining the case for trial. 
We find no error in the judgment, and it is therefore 


AFFIRMED. 
REESE, C. J., absent and not sitting. 


WALTDO COOK Y. STATE OF NEBRASKA. 
Frrep SEPTEMBER 25, 1909. No. 16,153. 


Rape: Evwence. In a prosecution for rape upon a child, the fact of 
penetration may be proved by circumstantial evidence. 


Error to the district court for Douglas county: WILLIS 
G. SEARS, JUDGE. Affirmed. 


58 NEBRASKA REPORTS. (Vow. 85 


Cook v. State. 


John M. Macfarland, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


LErToN, J. 


The plaintiff in error was convicted of rape upon the 
person of one Hattie Rothholz, a child of between 8 and 9 
years of age. The principal argument of plaintiff in error 
is that the evidence does not sustain the verdict. 

We think it unnecessary to set out the details further 
than to observe that the only point upon which there was 
no direct evidence was as to whether penetration had 
taken place. The question then arises whether this fact 
may be proved by indirect or circumstantial evidence, and, 
if so, whether there is sufficient evidence of that nature to 
support a conviction. In the first place, it may be well to 
say that the slightest penetration is sufficient to consti- 
tute this material element of the offense. In Regina v. 
Jordan, 9 C. & P. (Eng.) 118, Williams, J., said: “I am 
also of opinion, as matter of law, that it is not essential 
that the hymen should be ruptured. * * * I also think 
that it is impossible to lay down any express rule as to 
what constitutes penetration. All I can say is that the 
parts of the male must be inserted in those of the female, 
but I cannot suggest any rule as to the extent.” In Regina 
v. Lines, 1 C. & K. (Eng.) 398, Parke, B., said: “I shall 
leave it to the jury to say, whether, at any time, any part 
of the virile member of the prisoner was within the labia ~ 
of the pudendum of the prosecutrix; for if it ever was (no 
matter how little), that will be sufficient to constitute a 
penetration, and the jury ought to convict the prisoner of 
the complete offense.” In this country the rule is the same. 
1 Wharton, Criminal Law (10th ed.), sec. 555; Zaylor v. 
State, 111 Ind. 279. The slightest penetration, then, being 
sufficient, can this fact be proved by circumstantial evi- 
dence? Of'this we have no doubt whatever. The fact of 
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penetration, like any other fact, may be proved either by 
direct or by circumstantial evidence. Taylor v. State, 
supra; Bauer v. State, 25 Wis. 418, which is a case very 
similar in some respects to this. 

Is the evidence sufficient to sustain a verdict of guilty? 
It is shown that the girls were in Cook’s room; that they 
attracted the attention of Mrs. Graham at the time; that 
Cook admitted their presence; and that he was seen by 
Beulah Graham lying upon the person of the child. It is 
further shown that he was then affected with the venereal 
disease from which the child was soon afterward found to 
be suffering. From these and other circumstances unneces- 
sary to relate, we are of the opinion that the jury were 
fully warranted in finding that penetration had taken 
place, and that the defendant was guilty. The existence of 
a venereal disease in the victim has always been regarded 
as proper and material evidence where the alleged rav- 
isher at the time of the assault was so infected. 3 Whar- 
ton and Stille, Medical Jurisprudence (5th ed.), sec. 181. 
It is true that the presence of such a disease is not always 
proof of sexual intercourse, since it may be communicated 
in other ways, but, when taken in connection with all the 
other facts testified to in this case, it is a circumstance 
which strongly corroborates the story told by the wit- 
nesses. 

The exceptions to the instructions were made en masse, 
aud, under the rule established by this court, if one of 
them properly states the law, the others will not ordina- 
rily be examined. Thompson v. State, 44 Neb. 366; Liniger 
v. State, p. 98, post. However, we have considered them, 
and find that some of those complained of have, heretofore, 
been approved by this court, and that the others, while 
the form of expression perhaps might be better, are not 
erroneous. 

We find no reversible error in the record, and the judg- 


ment of the district court is 
AFFIRMED. 
REESE, C. J., absent and not sitting. 
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IN RE ESTATE OF JOHN MANNING. 


THOMAS BONACUM, BISHOP, APPELLANT, V. JOHN 
MANNING, JR., ET AL, APPELLEES. 


Firep SEPTEMBER 25, 1909. No. 15,497. 


1. Wills: CONSTRUCTION. A provision in the will of a testator who died 
prior to the enactment of chapter 49, laws 1907 (Ann. St. 1907, 
sec. 4901 et seq.), that his widow should “have her dower right 
in all property real and personal of which I die possessed,” con- 
strued to mean that she had a right to the net income during 
her natural life from one-third of his estate. 


: Power or Sate. If a reasonable construction of a 
will clearly establishes that an executor is charged with the duty 
of dividing the testator’s estate and to do so will necessitate a 
sale of real property, a power is thereby given the executor to sel} 
and convey said realty. j 


3. Executors and Administrators: PowEers. In such a case, if the ex- 
ecutor fails to qualify, or, after qualification, resigns his trust, 
and the will does not indicate that the testator reposed a special 
confidence in the executor, a power to sell and convey real estate 
will pass to, and vest in, any qualified administrator with the 
will annexed appointed by the court to administer said estate. 


4. Homestead: ABANDONMENT: CONVEYANCE. “Neither the husband nor 
the wife can abandon the family homestead and thereafter sell 
and convey the same to another to the exclusion of the homestead 
right of an insane spouse.” Weatherington v. Smith, 77 Neb. 369. 


6. Executors and Administrators: ALLOWANCE To Widow. “The widow 
of a testator is entitled, under subdivision 1, sec. 176, ch. 28, 
Comp. St. 1905, to the chattels therein specified, and also to $200 
in cash from her husband’s estate, and said property is not assets 
in the hands of the executor.” In re Estate of Fletcher, 83 Neb. 
156. 


6. Wills: Exection. Prior to the enactment of chapter 49, laws 1907, 
the widow of a testator did not have the right by electirg to take 
under the law, and not under the will of her deceased spouse, to 
inherit his personal property as though he had died intestate. 


7, Executors and Administrators: ALLOWANCE TO Wipow. If the widow 
during the time her deceased husband’s estate is in process of 
administration is in the custody of the state in a hospital for the 
insane, and maintained by it without cost to her or his estate, 
it is within the discretion of the county court not to allow her 
anything for support during that period. 
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8. Insane Persons: GUARDIAN aD Litem. It is the duty of a guardian 
ad litem of an insane defendant to submit to the court for its 
consideration every relevant fact involving the rights of his ward; 
but, if the guardian errs, it is the duty of the court to protect 
the rights of the incompetent, regardless of the conduct of the 
guardian. 


REHEARING of case reported in 83 Neb. 417.: Judgment 
of district court reversed. 


Root, J. 


An opinion written by Judge FAWcErT in this case may 
be found in 83 Neb. 417. Upon motion for a rehearing and 
a diminution of the record it appears that the cause origi- 
nated in the county court upon application for an order 
distributing the estate of the deceased, and that an appeal 
was perfected to the district court from the order made in 
response thereto. The cause comes here upon the appeal © 
of the bishop of Lincoln from the order of distribution 
made by the district court. 

1. The evidence establishes that about 1871, the tes- 
tator, by the exercise of a homestead or pre-emption right, 
acquired title to a quarter section of land within the pres- 
ent boundaries of Furnas county, and thereafter resided 
thereon with his wife as their home. In 1885 she was ad- 
judged a proper person to receive treatment in a hospital 
for the insane, and was incarcerated, and ever since has 
remained in one of said institutions. Subsequently the 
husband sold and conveyed the farm, and became the 
owner of lots 9, 10, 11 and 12, in block 16, in the village 
of Arapahoe, and until his death resided thereon as his 
home, part of the time with a daughter and grandson. 
Manning, the testator, owned no other real estate at the 
time of his death, which occurred in June, 1902. In 1899 
Manning made his last will and testament, containing the 
following provisions: 

“Item I. Whereas my beloved wife, Ellen Manning, is 
at present time an inmate of the hospital for the insane 
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at Hastings, Nebraska, and has been pronounced incur- 
able by competent medical authority; now therefore 
should it happen contrary to all expectation that the said 
Ellen Manning, my beloved wife, would be restored to her 
right reason, it is my will that she have her dower right 
in all property, real and personal, of which I die pos 
sessed. 

“Item II. I hereby constitute and appoint Andrew 
Meyerle, of Gosper county, and state of Nebraska, the sole 
executor of this my last will and testament. He shall pay 
all my just debts, if I have any, as also the expenses of my 
last sickness and of my funeral. 

“Item III. It is my will that the afore-mentioned An- 
drew Meyerle shall after my death take possession of all 
. property of which I may die possessed real and personal 
wherever found and that he divide the said property into 
three equal parts. One part whereof I give and bequeath 
to the Rt. Rev. Thomas Bonacum, Bishop of Lincoln, Ne- 
braska, and to his successors in office in trust in order to 
enable the said Rt. Rev. Thomas Bonacum and his succes- 
sors in office to erect and maintain a Roman Catholic Or- 
phanage at such a place in the state of Nebraska as the 
said Rt. Rev. Thomas Bonacum or his successors in office 
may determine. 

. “In consideration of the bequest herein made to the Rt. 
Rev. Thomas Bonacum and his successors in office and 
acting on his suggestion it is my will that a mass of re- 
quiem shall be said annually for all time for the repose of 
my soul, and the soul of my beloved wife, Ellen Manning, 
on the anniversary of our respective deaths, and acting 
further on the suggestion of the aforesaid Rt. Rev. Thomas 
Bonacum, Bishop of Lincoln, it is my wish that a me- 
morial tablet be set or erected in the said orphanage to 
commemorate my benefaction. And the remaining two 
parts of my estate I give and bequeath to my children, 
John Manning, Margaret Manning, Frederick Manning 
and William Manning to be equally divided among them, 
share and share alike.” 
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After considerable litigation, the appointment of a spe 
cial administrator, and several administrators with the 
will annexed, the will was established and the estate 
settled. In 1904, upon the application of an administrator 
with the will annexed, a license was issued by the judge 
of the district court, and said lots 10, 11 and 12 were sold 
for $580. There was no necessity for said sale to secure 
money to pay claims allowed against the estate or the 
costs of administration. The will, however, plainly directs 
the executor to divide all of the estate, real and personal, 
among five, and possibly six, devisees in such proportions 
as to make it imperative that the lots be sold and their 
proceeds divided, and therefore a license from the district 
court was not necessary to vest the executor witli a power 
already created by the will. Chick v. Ives, 2 Neb. (Unof.) 
879. There being nothing in the will to suggest a special 
confidence in the executor, the power to sell and convey 
vested in the successive administrators with the will an- 
nexed. Schroeder v, Wilcox, 39 Neb. 136. In the county 
court the guardian ad litem for the insane widow pur- 
ported to elect for his ward to reject the provisions of the 
will, and that she take under the law. 

2. We have not been favored with a brief by counsel 
for the widow or children, but an oral argument in their 
behalf was made at the bar. The will is reasonably plain. 
It first provides that, should the widow regain her reason, 
she should “have her dower right in all property real and 
personal of which I die possessed.””, While a dower estate in 
personal property, money or choses in action is not recog- 
nized by the law, it is easy to understand that the testator 
desired his wife to have the use during her natural life of 
one-third of his estate, provided she should become sane. 
The intention of the testator being manifest, it is the duty 
of the courts to carry that intention into effect notwith- 
standing the improper use of technical words. Until the 
wife becomes sane or departs this life, one-third of the es- 
tate in question, after the payment of claims, the widow’s 
allowance and the costs of adiinistration, should be held 
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intact, in trust by some person, to the end that, should she 
cease to be demented, she shall enjoy the net income from 
said funds during her natural life. Two-thirds of said es- 
tate should be divided as follows: One-third part thereof 
to Right Reverend Thomas Bonacum, Bishop of Lincoln, 
Nebraska, or to his successors in office, in trust for the 
benefit of the orphanage referred to in the will, and two- 
thirds thereof in equal shares among the four children 
‘named in said will, or to the children by right of repre- 
sentation of those devisees who may depart this life before 
said division is made; the fund set apart for the widow 
and all unpaid increment thereof upon her death to be 
divided among the children and the bishop of Lincoln in 
trust in the same proportions as the two-thirds of the es- 
tate were distributed. 

3. The learned trial judge found that the Arapahoe 
lots constituted the testator’s homestead at the time of his 
death. If this were true, the will would only act upon the 
remainder, subject to the widow’s life estate in two of said 
lots. Ann. St. 1907, sec. 6291. The license of the judge of 
the district court would not authorize a sale of the home- 
stead. Tindall v. Peterson, 71 Neb. 160. The persons 
claiming title through John Manning to the Furnas county 
farm, heretofore referred to, are not before us, and we do 
not assume to say that they may not be in position to suc- 
cessfully defend their title to that property. We must, how- 
ever, determine the homestead feature of this case upon 
the record before us, and hold, so far as the parties hereto 
are concerned, that this feature of the instant case is ruled 
by Weatherington v. Smith, 77 Neb. 369, wherein we held 
that “neither the husband nor the wife can abandon the 
family homestead and thereafter sell and convey the same 
to another to the exclusion of the homestead right of an 
_insane spouse.” If the homestead estate of an insane hus- 
band cannot be deraigned by the sane wife’s abandonment 
of it and her subsequent execution of a deed purporting 
to convey it, for much stronger reasons the sole deed of 
the husband, made before he had departed from the home, 
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will not convey the homestead interest of the insane wife. 
The court therefore should have ignored all claim of a 
homestead interest, made on behalf of the widow, in the 
village lots, which sold for less than $600. 

4. The guardian ad litem assumed to elect for the 
widow that she would take under the law, and not accord- 
ing to the will; and, while there is no separate affirmative 
entry of either court approving that election, the trend of 
the orders made indicates an approval of the guardian’s 
action. In this we think there was error prejudicial to 
the property rights of the widow. The statute in force at 
the time John Manning died gave a widow the right to 
elect whether she would accept the provisions of her hus- 
band’s will or recover dower in his lands, but did not vest 
her with the right to ignore the will and inherit his per- 
sonal property as though he had died intestate. In the in- 
stant case the will preserved the widow’s dower estate in 
the testator’s lands and devised her the use during her 
natural] life of one-third of his personal property, pro- 
vided she recovered her reason. If she remained incompe- 
tent, it would be of but little moment to her whether she 
had the use of one-third part of the four lots, aggregating 
but little over $500 in value, or the use of all of said real 
estate. It was therefore to the widow’s interest to take 
under the will, and not the law. It is the duty of a guard- 
ian ad litem to submit to the court all relevant defenses or 
legal claims his client may have, but courts will protect 
the rights of incompetents before them whether the guard- 
ian has proceeded wisely or not. Andrews, Adm’r, v. Hall, 
15 Ala. 85; Stark v. Brown, 101 Ill. 395. A due regard for 
the widow’s rights impels us to ignore the attempted elec- 
tion of the guardian ad litem. 

5. The court was right in assigning to the widow $200 
out of the personal property of her husband. She should 
also have been awarded the wearing apparel and orna- 
ments of the deceased and.all of the household furniture. 
None of said property is an asset in the hands of the exec- 
utor, but is the absolute property of the widow. In re Es- 
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tate of Fletcher, 83 Neb. 156. During the setilement of the 
estate the widow was supported by the state without ex- 
pense to the estate of either spouse, and therefore the 
court did not abuse its discretion in refusing to make an 
allowance for her support. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED. 


WILLIAM H. LOOSING ET AL., APPELLANTS, V. FrED LOOSING 
ET AL., APPELLEES, 


FiLep SEPTEMBER 25, 1909. No. 15,576. 


1. Wills: DevisEs: ConstrucTiIon. If an estate is devised to a person 
generally or indefinitely with a power of disposition, it carries 
the fee; but, if the testator gives the first taker an estate for life 
only with a power to dispose of the remainder to definitely de- 
scribed individuals, the express limitation for life will control the 
operation of the power and prevent it from enlarging the life 
estate to a fee. 


iw) 


. Powers: JMpPLiep Girr. Where there is a power to appoint among 
certain objects and no gift in default of appointment, the law 
will imply a gift to the objects of the power. 


: DiscreETIon oF DonerE. Where the donee of a power is given 
discretion in making an appointment, that discretion will not be 
controlled by the court provided a substantial gift is made to each 
object of the power. 


: Power oF Courts. Should the donee depart this life 
without having exercised the power, the court cannot exercise the 
discretion vested in the donee, but will divide the property equally 
among the beneficiaries of the power. 


: Power in Trust. Where a testator devises to his wife a 
life estate in certain lands and tots with the power to “dispose” 
of or “distribute” the remainder as she sees fit, and later in the 
will there is a statement that the wife is to give two of their 
children out of the said remainder so much thereof “as she sees 
fit,’ and it appears from the will and all of the circumstances 
surrounding the deceased that it was his intention to devise all 
of his estate and not to permit any part thereof to vest in strangers 
to his blood, the widow takes a power in trust for the benefit of 
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the children referred to, and is not at liberty to exercise that 
power for the benefit of any one else. 


6. Wills: Devises: Construction. Subsequent provisions in a will will 
not prevail to take from an estate in fee simple qualities that the 
law regerds as inseparable from it, such as the right to incumber 
or convey. They are, however, operative to define the estate 
given, and may act to demonstrate that what without them would 
be @ fee was intended to be a lesser estate; but, if a considera- 
tion of the entire instrument convinces the judgment that the 
estate first granted was intended to be a fee simple, then subse- 
quent clauses restricting alienation and suggesting that the 
fee should descend to the devisees’ children will not clog or denude 
the fee theretofore granted. 


%. Specific Performance: FamMiILy SETTLEMENT. A decree for the spe 
cific performance of a contract is not a mattér of right, but rests 
ip the sound discretion of a court, and, in such an action, where 
it appears that the defendant is an aged and illiterate woman, 
that the contract purports to distribute the estate of her late hus- 
band in violation of the terms of his will, and that at the 
time she signed the contract she did not know her legal rights, 
but was overreached by her children, the petition will be dis- 
missed. 


8. Equity: CANCELATIoN oF Drep. An undelivered deed signed by the 
donee of a power who was ignorant of her rights and privileges 
will be canceled in an equitable action involving a construction 
of the will creating said power, and of the rights of all devisees 
and legatees named therein. 


APPEAL from the district court for Washington county: 
ABRAHAM L. Sutton, JupGr. Judgment of district court 
vacated and judgment entered. 


Clark O’Hanton, W. S. Cook, H. C. Brome and F.. Dole- 
cal, for appellants. 


John J. Sulhivan, John H. Grossman and Louis Light- 
ner, contra. 


Root, J. 


William Loosing was born in Germany, but had resided 
in Washington county, Nebraska, 45 years next preceding 
his death, which occurred in November, 1905, and will be 
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referred to hereafter as the testator. Hannah Loosing, de- 
fendant herein, is the testator’s widow. At the time of her 
marriage she was the mother of an illegitimate infant son, 
who thereafter resided with his mother and her husband 
until 29 years of age, in 1890. Six adult children also sur- 
' vived the testator, William H., Lena Moravec, Caroline 
Ruwe and Rosina Thompson, all of whom are married, 
and are plaintiffs herein, Louise, unmarried, but the 
mother of an illegitimate adult daughter, Ida, and Fred, 
who is also unmarried, defendants herein. In 1894 the 
- testator executed a will devising and bequeathing to his 
wife all of his property. Possibly he made another will 
subsequent thereto and prior to 1904. In the last named 
year he made a will revoking all former wills by him 
made, and disposed of his property after payment of his 
debts as follows: 

“(2) My will is that my beloved wife, Hannah Loosing, 
shall have the use and disposition of all my personal prop- 
erty, also the income as long as she lives off of the follow- 
ing described land: 

“One hundred sixty acres in Nance county, Nebraska, 
all the land I own there. The east half of the northwest 
quarter (E 4 NW 4) and the west half of the west half 
of the northeast quarter (W 4 W 4 NE }) in section 
twelve (12), township seventeen (17), range nine (9), 
Washington county, Nebraska, and the north half of the 
northwest quarter of section one (N 4 NW }), town- 
ship seventeen, excepting thirteen rods along the east 
side of this (N 3 NW } 1-17-9). 

“Also the south half of the southwest quarter, and lot 
numbered two, all in section thirty-six (36), excepting 
thirteen rods along the east side of this (S 4 SW 4 and 
lot 2) of said section thirty-six, township eighteen (18), 
range nine (9), Washington county, Nebraska, also all 
Village lots as follows: Lots three and four in block 24, 
and lots three and four in block thirty-one, village of Ar- 
lington, Nebraska. 

“I want my wife to dispose or distribute this property 
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which I have not devised, as she 
her judginent. ‘ 

“(3) I bequeath to my son, William H. Loosing, the 
east half of the northeast quarter, and the east half of the 
west half of the northeast quarter (E 4 NE 4} and E 4 
W 4 NE 34), all in section twelve (12), township sev- 
enteen, range nine, Washington county, Nebraska. 

“(4) I bequeath to my son, Fred Loosing, the south- 
west quarter of the southwest quarter section thirty-one, 
township eighteen, range ten, the northwest quarter of the 
northwest quarter of section six, township seventeen, 
range ten, Washington county, Nebraska, and the north 
half of the northeast quarter of section one, township sev- 
enteen, range nine, and thirteen rods along the east side 
of the north half of the northwest quarter of said section 
one, township seventeen, range nine, and the south half of 
the southeast quarter and all of that portion of lot two in 
the north half of the southeast quarter, and thirteen 
rods along the east side of the south half of the south- 
west quarter, and thirteen rods along the east side of lot 
two in the south half of the southwest quarter, all in sec- 
tion thirty-six, township eighteen, range nine, Washing- 
ton county, Nebraska. This my son Fred Loosing is to pay 
to my daughter Caroline Ruwe, six thousand dollars to be 
paid to her in four yearly payments of fifteen hundred 
dollars each. 

“(5) I bequeath to my daughter, Louise Loosing, the 
home place where I now live, with the following described 
lands: The east half of the northwest quarter, and the 
west half of the west half of the northeast quarter, all in 
section twelve, township seventeen, range nine, Washing- 
ton county, Nebraska. 

“This daughter is not to have possession of this prop- 
erty until after the death of my wife. I want it distinctly 
understood that the property I have herein bequeathed to 
my two songs and one daughter that they shall not have 
the right to dispose or mortgage same, but it shall be 
handed down to their children. 


sees fit, or deems best in 
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“The remaining children which I have not mentioned in 
this will, I will leave it to my wife, to give them as she sees 
fit out of the property I left for her to dispose of. I want 
William H. Loosing and Louise Loosing to pay to my 
daughter Caroline Ruwe one thousand dollars each as 
soon as they get possession of the property.” 

The widow and children for a time were opposed to the 
1904 will and conferred with a view to defeating it. At 
the same time the children were formulating a plan for 
the division of their father’s estate regardless of the will, 
and called to their assistance two neighbors, Geissleman 
and Vogt, who seem to be honest, well-meaning farmer 
folk. The will had been deposited with the county judge, 
and he, in conformity with law, had given notice of a time 
and place for hearing evidence as to its execution. The 
estate is considerable, valued at about $100,000. William 
H. Loosing, Mrs. Thompson and Mrs. Moravec, who was 
then Mrs. Kruger, filed objections to the probate of the 
will. On the 26th of February, 1906, William, Louise and 
Fred Loosing and James Thompson, husband of Rosina 
Thompson, came to the widow’s home, some of them be- 
fore noon and others thereafter, with Messrs. Vogt and 
Geissleman. Mrs. Loosing in the meantime had consulted 
with at least two attorneys, and had been advised by one 
counselor that her interest under the will in certain real 
estate was a fee, and by the other that she would receive 
a life estate only therein. Mrs. Loosing cannot read Eng- 
lish, speaks said language indifferently, and may be termed 
an illiterate woman. The testimony concerning what was 
said at the February, 1906, conference is conflicting. The 
widow and Louise each testified that the other children 
insisted that their mother should agree to a division of the 
estate; that the will should not control, and told her that, 
if she did not agree with them, they would be unkind to 
her; that she would be sent to the asylum should she at- 
tempt to testify in court; and that her character, the repu- 
tation of her daughter Louise, and that of the family 
would be ruined if the objections to the probate of the will 
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proceeded to a hearing. About 6 o’clock in the evening the 
children agreed among themselves, and their mother as- 
sented to their arrangement. Mr. Schoettger, a banker 
who speaks both German and English, was sent for, and 
wrote out a contract, which was signed by the widow and 
all of her children. The contract provided for an allow- 
ance to the widow of $1 an acre a year for all of the real 
estate owned by the deceased at the time of his death; 
that she should have the personal property of the estate, 
and the real estate was to be divided among the children 
according to their views, and not in conformity with the 
will. March 16, by agreement of all parties, the contract 
was modified so that the widow would receive 25 cents an 
acre more each year for the land. At the same time she 
signed a deed purporting to copvey to Mrs. Thompson and 
Mrs. Moravec certain real estate subject to her life estate. 
During the March conference it was arranged that the 
will should be admitted to probate, and an action prose- 
cuted in the district court to quiet each child’s title to the 
real estate allotted him or her by the contract between 
them. March 23, 1906, the will was admitted to probate, 
and in May of the succeeding year this action for a spe- 
cific performance of the contract was commenced. Ida 
Loosing, the illegitimate daughter of Louise, was not a 
party to the contract, but is impleaded as defendant 
herein. She asserts title to the land devised her mother, 
subject to the latter’s life estate, and prays that her said 
title be quieted and confirmed. The other defendants 
charge fraud, coercion and duress, and that they signed 
the contract under a misunderstanding of the legal effect 
of the will. The widow prays that the aforesaid deed be 
canceled, and all ask for equitable relief. The district 
court found for defendants, dismissed the widow’s action 
for a cancelation of the deed to her daugliters, without 
prejudice to another action, confirmed Ida Loosing in the 
title claimed by her, and dismissed the petition. Plaintiffs 
appeal. 

1. A careful consideration of the evidence fails to con- 
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vince us that the widow was coerced into signing the con- 
tract, but we are satisfied that she did not appreciate her 
rights. It is true she had taken counsel, but the advice 
given would becloud rather than clarify the situation, and 
there is not a shred of evidence to indicate that she was 
advised of the nature of the power vested in her. At the 
best, there was a great confusion of ideas as to the legal 
effect of the will and the rights of the respective parties. © 
It will be observed that the second paragraph of the will 
gives the widow the use and disposition of all the testa- 
tor’s personal property; “also the income as long as she 
lives off of the following described land”: One hundred 
and sixty acres in Nance county and certain real estate in 
Washington county, Nebraska. Subject to that life estate, 
part of the land devised to the widow for life is devised 
to the son Fred, part to Louise, and concerning the re- 
mainder the testator says: “I want my wife to dispose or 
distribute this property which I have not devised, as she 
sees fit, or deems best in her judgment,” and in the fifth 
paragraph of the will further states: “The remaining 
children which I have not mentioned in this will. (Mrs. 
Thompson and Mrs. Moravec), I will leave it te my wife, 
to give them as she sees fit out of the property I left for 
her to dispose of.” 

While cases are not lacking to sustain the proposition 
that a power of sale added to a life estate in real property 
vests the donee with an estate in fee simple, we think the 
weight of authority is to the contrary. 1 Sugden, Pow- 
ers, ch. 3; 4 Kent, Commentaries (Rev. ed.), pp. *319, 
*536; Furman v. Beal, 14 Ill. 244; Walker v. Pritchard, 
121 Til. 221; Ducker v. Burnham, 146 Ill. 9; Burleigh v. 
Clough, 52 N. H. 267; Mansfield v. Shelion, 67 Conn. 390; 
Little v. Giles, 25 Neb. 318. The New York decisions are 
controlled by statute, and are not, for that reason, author- 
ity upon the general proposition in other jurisdictions. 
The testator did not specifically designate in his will the 
methods to be pursued by his widow in executing the 
power vested in her by him, and she therefore is at liberty 
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to indulge her judgment or fancy by executing a deed or a 
will. Proby v. Landor, 28 Beav. (Eng.) 504; Fairman v. 
Beal, 14 Til. 244; Christy v. Pulliam, 17 Ill. 59; Burbank 
v, Sweeney, 161 Mass. 490; Cueman v. Broadnas, 37 N. J. 
Law, 508. 

2. A superficial examination of the will may suggest 
that the precatory words referring to Mrs. Thompson and 
Mrs. Moravec, being the children not named in the will, 
did not clothe them with any rights because they are not 
given a definite interest in any part of their father’s es- 
tate, and the widow’s discretion in the disposition of the 
aforesaid remainder seems absolute. It will be observed, 
however, that the testator recites in his will that he is dis- 
posing of all of his possessions of every kind and charac- 
ter, and that he does not make a gift over to any one other 
than his daughters Rosina and Lena in the event that the 
widow fails to make an appointment under the will, We 
must also consider that the testator and his wife’s ille- 
gitimate son August parted in anger, and were never, so 
far as the record discloses, reconciled, and that August, in 
1890, by threatening to sue his stepfather, collected from 
him about $1,300 for services rendered. The record is bar- 
ren of any evidence to furnish a reason for the father’s 
discrimination against his daughters Lena and Rosina, 
but, taking all of the facts into consideration, we feel jus- 
tified in holding that the testator did not intend that any 
of his estate should go to strangers to his blood; that the 
power vested in the widow was created for the benefit of 
Mrs. Thompson and Mrs. Moravec, but that the donee is 
given a discretion in making the division between her 
daughters. Should the widow fail to act, no court could 
exercise the discretion lodged with her, and, in the event 
of her demise and failure to make an appointment, the 
daughters would take the real estate in equal shares. 
Davy v. Hooper, 2 Vern. (Eng.) 665; Penny v. Turner, 10 
Jur. pt. 1 (ng.) 768; Longmore v. Broom, 7 Ves. Jr. 
(Eng.) 124; Re White's Trust, Johns. Ch. (Bng.) 656; 
Sulusbury v. Denton, 3 Jur. (n. 8.) pt. 1 (ing.) 740; 
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Reid v. Reid, 25 Beav. (ieng.) 469; Withers v. Yeadon, 1 
Rich. Eq. (8. Car.) 324; Cruse v. d/cehee, 39 Tenn. 1, 73 
Am. Dec, 186; Millikin v. Welliver, 37 Ohio St. 460; 
Smith v. Floyd, 140 N. Y. 387. 

3. It is argued that the testator intended that William, 
Fred and Louise should have a life estate only in the land 
devised to them, and without the power to incumber or 
alienate, remainder to the surviving children of each dev- 
isee, and, failing such chiJdren, remainder to the surviving 
heirs at law of the testator or their heirs by right of rep- 
. resentation. The intent of a testator must control, and 
will be ascertained from the language of the will aided 
somewhat by a consideration of the facts and circum- 
stances surrounding the testator as reflected from the evi- 
dence, but that intent will not be inferred in flat contra- 
diction to, and in violation of, well-established rules of 
law. We are committed to the principle that, if a testator 
in his will devises an estate in fee simple, a subsequent 
clause attempting to devise over any part of that estate 
is void. Spencer v, Scovil, 70 Neb. 87. We are satisfied 
with the principle stated in the cited case. The difficulty 
arises in applying the rule to the facts in the particular 
case. The rule does not of necessity apply merely for the 
reason that the first clause considered by itself ‘might be 
construed as conveying a fee simple. The later clause, 
or clauses, may be read in connection with the first one 
for the purpose of advising the court whether it actually 
did transfer the fee, and if it does not in itself clearly and 
unequivocally do so, and by a comparison thereof with the 
remaining parts of the instrument the court is convinced 
that the testator did not in fact intend to vest the greater 
title in the first taker, the instrument will be construed 
accordingly. In other words, quoting Mr. Justice Strong 
in Sheets’ state, 52 Pa. St. 257: “Subsequent provisions 
will not avail to take from an estate previously given qual- 
ities that the law regards as inseparable from it, as, for 
example, alienability; but they are operative to define the 
estate given, and to show that what without them might 
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be a fee, was intended to be a lesser right.” Haldeman v. 
Haldeman, 40 Pa. St. 29; Shalters v. Ladd, 141 Pa. St. 
349; Taggart v. Murray, 538 N. Y, 283; Eaton v. Straw, 18 
N. H. 320; 1 Jarman, Wills (6th ed.) *472. In Nebraska 
words of inheritance in a deed or will are not essential to 
transfer a fee simple title. The paragraphs of the will de- 
vising real estate to William, Fred and Louise, if consid- 
ered by themselves, vest the devisees with a title in fee 
simple. When construed with the remainder of the will, 
it is apparent that part of the real estate is subject to 
the widow’s life estate. The subsequent clause, which 
counsel claim explains and limits the force of the earlier 
ones in the will, does not indicate a purpose on the part 
of the testator to cut down the estate first granted, but 
that the children of the first taker shall inherit from their 
parents. If the testator intended that William, Fred and 
Louise should only take a life estate, a remainder could 
not descend or “be handed down” from them, and their 
children could not receive an estate, except from the tes- 
, tator and through his will, and he nowhere in that instru- 
ment devises anything to the children of his children. 
There is no residuary clause, and, if we construe the will 
as vesting the children with a life estate only, the remain- 
der will vest under the statute relating to the estates of 
those dying intestate, and we do violence to the testator’s 
introductory statement in his will that he is thereby dis- 
posing of all his estate. That the testator desired William, 
Fred and Louise to retain title to the farms devised to 
them, and that they should permit their children, if any 
they had, to succeed to that title, we do not question, but 
he has nowhere provided that such title shall proceed from 
himself. We conclude, therefore, from an examination of 
the entire will, that the estates devised to William, Fred 
and Louise were not cut down to a life estate by the sub- 
sequent statement that the land should be handed down 
to their children. 

This being true, what force must be accorded the state- 
ment that the devisees shall not mortgage or dispose of the 
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Jand? In Weller v. Noffsinger, 57 Neb. 455, we held that a 
condition providing that property devised to trustees for 
years should not be aliened or incumbered by the beneti- 
ciary during that term was not invalid, and in Albin v. 
Parmele, 70 Neb. 740, we upheld such a restraint imposed 
upon a life estate. We, however, have uever held, nor do 
we believe it to be sound law, that a general restraint 
against alienation may be successfully attached to an es- 
tate in fee simple. Such a limitation is repugnant to the 
estate conveyed, against public policy, and void. Spencer 
v. Scovil, 70 Neb. 87; 4 Kent, Commentaries (Rev. ed.) 
pp. *143, *144; 1 Washburn, Real Property (6th ed.), sec. 
143; Turner v. Hallowell Savings Institution, 76 Me. 527; 
Anderson v. Cary, 36 Ohio St. 506; Stansbury v. Hubner, 
73 Md. 228; Kaufman v. Burgert, 195 Pa. St. 274, 78 Am. 
St. Rep. 818. In the light of our decision the defendant 
Ida Loosing takes nothing under the will, and the court 
erred in decreeing to the contrary. The widow has not ap- 
pealed from that part of the decree dismissing without 
prejudice her complaint concerning the deed conveying 
the remainder, heretofore referred to, to her daughters 
Rosina and Lena. Plaintiffs, however, request a consider- 
ation of all the issues raised by the respective pleadings; 
all of the parties are before us, and we think their rights, 
as far as may be, should be finally determined. 

Plaintiffs also urge that family settlements should be 
upheld, and the contract between the widow and children 
of the deceased specifically enforced. While family settle- 
ments are at times desirable, litigants claiming title 
to an estate by virtue of such an agreement and against an 
aged, infirm and illiterate widow bear the burden of prov- 
ing that the defendant understood the contract, and was 
not deceived by her active and aggressive children. /n re 
Estate of Panko, 83 Neb. 145. So far as the widow is con- 
cerned, she may or may not receive as much under the 
contract as under the will, but the contract deprives her of 
the control of part of the land devised to her by her hus- 
band. Those responsible for the settlement were con- 
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cerned principally in advancing their own interests. There 
is evidence, which we do not care to specifically mention, 
that satisfies us that the widow was overreached in the 
transaction, and did not exercise a discretion in disposing 
of the remainder of the real estate under the power in the 
will. We are confident that she at no time knew or under- 
stood her rights in the premises, but was, possibly inad- 
vertently, misled by those upon whom she had a right to 
lean for comfort and support. It is also doubtful whether 
she ever delivered the deed to Mrs. Thompson and Mrs. 
Moravec. The district court exercised a wise discretion in 
refusing a specific performance of the contract. The 
widow is advanced in years, and this litigation should end 
so far as she is concerned. What has been said here is 
without prejudice to the rights of the litigants should the 
probate court vacate its order admitting the will to pro- 
bate and that instrument eventually be held invalid. 

The judgment of the district court, therefore, is set 
aside, a decree will be entered in this court in conformity 
with this opinion, and taxing all of the costs in the dis- 
trict court and in this court to plaintiffs and Fred Loos- 


ing. 
JUDGMENT ACCORDINGLY. 


Reese, C. J., absent and not sitting. 


FRANK GROSS ET AL, APPELLEES, V. STEPHEN H. JONES, 
APPELLANT. 


Finep SerrempBer 25, 1909. No. 15,746. 


1. Eminent Domain: FLowacEe oF LanD: ABANDONMENT oF RIGHT. A 
petitioner in ad quod damnum. proceedings who owns the land on 
each side of a watercourse at the pofnt where he proposes to con- 
struct and maintain a dam does not by 2 judgment in his favor 
and payment of the damages assessed acquire the right in per- 
petuity to flow the lands of upper riparian owners, but secures a 
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privilege which may be lost by abandonment or nonuser for an 
unreasonable length of time. 


2. Waters: Frowace or Lanp: Prescriprion. A miller may also by 
uninterrupted, continuous and adverse possession and user obtain 
said right of flowage. 


3. Eminent Domain: FLowace or Lanp: PRESCRIPTION. If the exercise 
of that privilege is commenced by virtue of ad quod damnum pro- 
ceedings, possession and use alone, no matter how long continued, 
will not vest the miller with any title, privilege or right other 
than those acquired in said proceedings. 


4. 


: ABANDONMENT OF RicHT. In a contest between upper 
riparian owners and the proprietor of a mill site over the latter’s _ 
right to reconstruct a dam that has been washed away, the ques- 
tion of whether or not there has been a nonuser of a privilege 
acquired by condemnation proceedings for such a length of time as 
will amount to an abandonment of the right of flowage is one of 
fact, to be determined in each particular case upon the evidence 
before the court. 


5. In such an action the district court was 
justified in finding that the owner of the mill site had abandoned 
his right to flow the lands of the upper riparian owners for the 
purpose of maintaining a public gristmill, where it appeared 
from the evidence that the principal mill had been dismantled, 
and, with its machinery, removed from the mill site ten years next 
preceding the institution of the suit; that for eight of those years 
an occasional grist of a few bushels of buckwheat, rye, corn or 
oats had been ground in an ancient building on the premises; 
that the public was not served by the operation of said mill, 
which for months at a time was not used at all; that the owner of 
the mill site maintained the mill pond principally to procure ice 
therefrom; and that two years before the commencement of the 
suit the dam was washed away, and no steps whatever had been 
taken during that time to reconstruct it. 


6. Injunction: CoNSTRUCTION or Dam. It was error, however, for the 
court to absolutely enjoin the owner of the mill site from con- 
structing said dam, but the injunction should continue only until 
by ad quod damnum proceedings and the payment of damages 
assessed therein he had established his right to construct and 
maintain the dam. 


APPEAL from the district court for Saunders county: 
ARTHUR J, EVANS, JUDGE. Affirmed as modified. 
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J. H. Barry, for appellant. 
Simpson & Good, contra. 


Roor, J. 


In 1871 the then owners of a tract of land crossed by 
the Wahoo creek by ad quod damnum proceedings in the 
district court for Saunders county acquired the right to 
flow the lands of upper proprietors so far as might be 
necessary in constructing and maintaining a dam 20 feet 
in height across said stream and upon the land of the pe- 
titioners. A dam and gristmill were constructed, and the 
mill thereafter operated. In 1887 a flouring-mill with 
modern appliances was built upon said mill site, and sub- 
sequently operated; the original mill being used for grind- 
ing corn and oats. In 1893 tle last mill constructed was 
dismantled, and, with the machinery, removed. Subse- 
quently defendant became the owner of the mill site and 
the mill first constructed. At that time the dam had been 
washed away, but was rebuilt by defendant about 18 
months after his purchase. Thereafter defendant occasion- 
ally operated the mill on a very small scale, and cut ice 
from the millpund for his ice business in Wahoo. In May, 
1903, the dam was again washed away, and in May or 
June of 1905 defendant was preparing to reconstruct it, 
when this action for an injunction was instituted by the 
upper riparian owners. The court found generally for 
plaintiffs, and perpetually enjoined defendant from build- 
ing, constructing and maintaining any dam across the 
Wahoo creek upon his said land, and he appeals. 

1. While the condemnation proceedings were regular, 
they did not vest defendant or his grantors with the right 
of flowage in perpetuity, but merely the privilege of exer- 
cising that power until the casement was extinguished in 
some lawful manner. Pratt v. Brown, 3 Wis. 532; Curtiss 
v. Smith, 35 Conn. 156; French v. Braintree Mfg. Co., 40 
Mass. 216; Nosser v. Seeley, 10 Neb. £60. A right of flow- 
age thus acquired may be lost by abandonment or non- 
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user for an unreasonable length of time. French v. 
Braintree Mfg. Co., supra. Whether the nonuser has con- 
tinued for an unreasonable period in a particular case 
will be ascertained from the surrounding facts and cir- 
cumstances. No arbitrary rule can safely be followed. If 
the right of flowage has been acquired by deed or adverse 
enjoyment, then it may be conceded that nonuser for less 
than ten years will not be held an unreasonable delay. 
Agnew v. City of Pawnee City, 79 Neb. 603. But a right 
or easement by adverse enjoyment will not be created un- 
less the use has been adverse to the owner of the servient 
estate for ten continuous years. Johnson v. Sherman 
County I., W-P. & I. Co., 63 Neb. 510. If the person en- 
joying the right or easement acquires it by condemnation 
proceedings, his possession in the first instance is in con- 
formity with the terms of the judgment, and a continua- 
tion of that possession will not enlarge his estate, unless 
he intends thereby to acquire a greater interest, and 
knowledge of that intent is brought home to the owner of 
the servient estate. A defendant who pleads and proves 
possession by virtue of a legal title ought not to be con- 
sidered an adverse occupant. Tinkham v. Arnold, 3 Me. 
120. There is not a scintilla of evidence that defendant or 
any of his grantors ever, prior to the filing of the answer 
in this case, claimed to have other or greater rights in the 
premises than vested in Ray and Flor, the petitioners in 
condemnation. Defendant has never executed a specific 
release of his right of flowage nor indicated by any state- 
ment that he has abandoned it, and there remains but one 
question for consideration upon this branch of the case, 
and that is whether the facts taken altogether will justify 
a finding of such abandonment. 

_ Defendant’s grantors by the exercise of the power of 
“ eminent domain were granted a servitude upon the lands 
now owned by plaintiffs, to the end that a public grist- 
mill operated by water power might be constructed and 
maintained. In the early history of this state, in common 
with like periods in the experience of sister common- 
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wealths, the law was construed liberally in the interests 
of the millers who manufactured foodstuffs for the com- 
munity. With the evolution of transportation and steam 
power, the reasons underlying those decisions have largely 
vanished: Speculators who cling to the old mill sites and 
rickety, moss-covered dams to the detriment of acres of 
valuable, fertile land, made valueless by the overflow of 
water that has ceased to furnish power for the benefit of 
a community, must in good faith keep their franchises 
alive to hold the upper riparian lands in servitude. The 
payment of damages assessed for the benefit of the upper 
proprietors is not the sole consideration upon which the 
uniller receives the right of flowage, but there is the fur- 
ther consideration that he shall construct, equip and op- 
erate a grist-mill for the benefit of the public. If he does 
not, the consideration for his grant fails, and the upper 
proprietors ought not to hold their lands in bondage to 
him. 

The evidence proves to our satisfaction that defendant’s © 
real purpose in maintaining the millpond has been to fur- 
nish an ice field from whence he could procure ice for his 
trade. Defendant since he became the owner of the mill, 
and preceding the destruction of the dam in 1903, has not 
operated the mill with any regularity, but, on the con- 
trary, during long and infrequent intervals of time has 
operated not to exceed three hours at a time. Months 
would pass during which the mill was not operated at all. 
Witnesses who frequently traveled the highway adjacent 
to the property testified that they never saw it in opera- 
tion. One witness who passed the mill six days in the week 
for years only saw a team at the mill on two occasions. 
The infrequent grists ground consisted generally of but a 
few bushels of rye, buckwheat, corn or oats. The public 
did not patronize the mill. It is poorly equipped for prac- 
tical work, and for years has ceased to be of any benefit 
to the public or the community in which it is situated. 
Taking all of these facts into consideration, and the 
further fact that defendant remained passive for over two 

9 < 
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years subsequent to the loss of the dam in 1903, we are of 
opinion that the trial judge was justified in finding that 
defendant had abandoned the rights acquired by him from 
his grantors to overflow plaintiffs’ land. The statute in 
force when this action was commenced (Comp. St. 1903, 
ch. 57, sec. 15) provided that if a miller who has acquired 
a mill site by condemnation does not commence to build 
his mill or dam within a year of the final judgment, or 
within two years does not commence to reconstruct his 
mill or dam, if either structure is destroyed, the mill site 
will revert to the original proprietor, and thereby indi- 
cates the then legislative idea of a reasonable time within 
which a miller must act to preserve his privileges ac- 
quired by condemnation proceedings. Defendant is not 
within the saving clause of the cited statute, nor the more 
liberal. limits of the amendment thereto, laws 1905, ch. 
101. The statute does not in terms apply to the case at 
bar, but it warrants a court in exacting the same degree 
of diligence on the part of the individual owning the mill 
site, if he asserts a right to flow the land of upper ripa- 
rian owners. 

2. The injunction is absolute, forbidding the reconstruc- 
tion of a dam upon defendant’s land. Defendant owns a 
mill, antiquated, but still constructed for the milling 
trade. He also owns the land on both sides of the creek 
where he proposes, and alleges that he desires, to con- 
struct a dam. He has a right to proceed under the statute 
to establish his right to construct and maintain the dam 
and operate the mill. 

The judgment of the district court, therefore, is modi- 
fied so as to enjoin defendant from constructing or main- 
taining a dam upon the land described in the petition 
until and unless he shall have again acquired the right so 
to do by ad quod damnum proceedings in the district court 
for Saunders county, and, as thus modified, the judgment 
is affirmed. 

JUDGMENT ACCORDINGLY. 


REESE, C, J., absent and not sitting. 
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ROBERT JOHNSON, APPELLEE, V. FRED PETERSON, 
APPELLANT. 


FitepD SEPTEMBER 25, 1909. No. 15,751. 


1. Eminent Domain: HicHwayrs. Private property in Nebraska cannot 
be taken or damaged for public use without just compensation 
therefor, and this rule applies to-public authorities exercising the 
right of eminent domain in establishing and opening public high- 
ways. 


: Inguncrion. If a road overseer attempts to enter 
upon the real estate of an individual to prepare a highway thereon 
for the use of the public, and the owner’s damages for the appro- 
priation of said land for that purpose have not been theretofore 
ascertained, and payment made or provided therefor, the land- 
owner is entitled to an injunction restraining the overseer until 
such damages have been ascertained and paid, or payment provided 
for in accordance with law. 


APPEAL from the district court for Valley county: 
JAMES N. PAUL, JUDGE. Affirmed. : 


H. E. Oleson and Claude A. Davis, for appellant. 
O. A. Abbott and Clements Bros., contra. 


Root, J. 


This is an appeal from a judgment of the district court 
for Valley county restraining the defendant, who is a 
road overseer in said county, from entering upon plain- 
tiff’s land or opening a public highway along and upon 
the section line between the northeast quarter of section 
26, and the northwest quarter of section 25, in township 
17, range 14, until such a time as plaintiff’s damages shall 
have been ascertained in the manner provided by law for 
the taking of private property for road purposes. Defend- 
ant appeals. 

1. Plaintiff asks that the appeal be dismissed because 
of an alleged settlement of the matters in litigation. We 
ire satisfied that the judgment of the district court is 
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right, and shall not sustain the motion, but decide the 
case upon the merits, without determining the legal ef- 
fect of the action of the county commissioners of said 
county in settling with plaintiff or their alleged recon- 
sideration of that settlement. 

2. A motion for a new trial was not filed in the district 
court, and we can only consider whether the findings and 
judgment are contrary to or supported by the evidence 
and the law. Kemp v. Kemp, 82 Neb. 794. In 1884 a pe 
tition was filed with the then county clerk of said county 
praying for the location of a public road, which, if estab- 
lished, would include the land in dispute and other lands. 
For the purposes of this case, we shall assume that the 
petition was sufficient, and that due notice was given of 
the time and place when and where the county commis- 
sioners would act thereon. The evidence of the proceed- 
ings of the county commisioners is meager, but it suffi- 
ciently appears that condemnation proceedings were not 
had to ascertain the damages that would accrue to the 
then owners of the land in controversy, which now is the 
property of plaintiff. The evidence establishes that, with 
the exception of a few yards in length north from the 
southwest corner of plaintiff’s land, none of the real estate 
in dispute was ever occupied or used for road purposes, 
and the part thus traveled has been abandoned for many 
years. There is no evidence whatever that any of said 
land was worked by the public authorities, or dedicated 
by the owner thereof for road purposes. The public au- 
thorities in Nebraska cannot take possession of land and 
use it for a highway without assessing and paying dam- 
ages to the owner therefor or providing for such payment. 
Kime v. Cass Caunty, 71 Neb. 677, 680. The burden rests 
upon the authorities in such cases to not only initiate con- 
demnation proceedings, but perform all necessary acts to 
ascertain the damages above referred to, unless the owner 
by some unequivocal act shall have waived his right to 
compensation. Kime v. Cass County, supra; Hogsett v. 
Harlan County, 4 Neb. (Unof.) 310; Hodges v. Board of 
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Supervisors, 49 Neb. 666; Propst v. Cass County, 51 Neb. 
736; Lewis v. City of Lincoln, 55 Neb. 1. There is no 
evidence that any owner of said land ever waived the right 
to compensation for its appropriation to public use, and 
defendant, upon whom the burden rested, did not prove 
an easement in the public by condemnation or otherwise. 
Plaintiff, in 1884, did not own part of the land now in 
controversy, but that fact does not prevent him from de- 
manding compensation for the land now claimed by the 
public authorities as a road, which they have not pur- 
chased nor provided funds to pay therefor. Hogsett v. 
Harlam County, supra; Ashley v. Burt County, 73 Neb. 
159. 

The argument that plaintiff is estopped from claiming 
damages because he appeared before the commissioners 
in 1884 and signed a stipulation with relation to a part 
of the proposed road about two miles distant from the 
land in controversy is not convincing, and will not avail 
to reverse the judgment of the district court. 

The evidence amply sustains the findings of the district 
court, and the judgment is not contrary to, but in con- 
formity with law, and is 

; AFFIRMED. 
Regss, C. J., absenf and not sitting. 


JOHN W. BASSETT, APPELLEH, V. FARMERS & MERCHANTS 
INSURANCH COMPANY, APPELLANT. 


Fmep SEPTEMBER 25, 1909. No. 15,752. 


1. Insurance Contract: ENFoRCEMENT. “A contract of insurance is a 
contract of indemnity, and any person attempting to enforce a 
claim under such a contract must show an interest in the subject 
matter of the contract.” Stanisics v. Hartford Fire Ins. Co., 83 
Neb. 768. : 


In 1906 a husband by virtue of the marital relation 
only had no insurable interest in his wife’s real estate. 
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APPEAL from the district conrt for Otoe county: Pau 
JESSEN, JUDGE. Reversed. 


Wilmer B. Comstock and A. L. Chase, for appellant. 
Wilmer W. Wilson, contra. 


Root, J. 


In 1902 John W. Bassett, plaintiff herein, purchased a 
farm in Otoe county and procured the conveyance there- 
for to be made to his wife. In 1904 defendant insured 
plaintiff for five years against loss by fire of the dwelling 
house on said farm. In 1906 the house was totally de- 
stroyed by fire, Defendant denied liability upon its pol- 
icy, and returned the premium received by it from plain- 
tiff, which he retained some months, and then sent back to 
defendant. Defendant tenders plaintiff the amount of 
said premium. 

1. The most important question raised by the defense 
is that under the facts plaintiff did not have an insurable 
interest in the property destroyed, and for that reason 
cannot recover. Without an insurable interest plaintiff 
ought not to prevail. Stanisics v. Hartford Fire Ins. Co., 
88 Neb. 768. At the time the policy was issued, excepting 
only her homestead, a married woman in Nebraska could 
dispose of her real estate without her husband’s assent, 
and by her sole deed convey title thereto freed from his 
interest inchoate or otherwise therein. The farm under ° 
consideration was not a homestead. Not only may the 
wife thus convey her real estate, but during her lifetime 
the husband has no right to its possession or control, nor 
to any part of the rents and profits issuing therefrom. 
Cases may be cited to sustain the proposition that the 
husband’s estate by the curtesy initiate is an insurable 
interest; but an examination of those cases will disclose 
that they are based upon laws giving the husband more 
than a mere expectancy in the wife’s land. In jurisdie- 
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tions where the lawmaking power has completely emanci- 
pated a married woman’s property from the control of 
her husband, the possibility that he will receive a benefit 
from the real estate of which she may die seized is not 
considered an insurable interest during her lifetime. 
Clark v. Dwelling-House Ins. Co., 81 Me. 373; Traders Ins. 
Co. v. Newman, 120 Ind. 554; Planters Mutual Ins. Co. v. 
Loyd, 71 Ark. 292. Plaintiff argues that, if the holder of 
the property insured will suffer a loss by its destruction, 
he has an insurable interest therein. An examination of 
the cases cited upon that point will disclose that the as- 
sured in each instance had some substantial interest in 
the subject insured, an interest that would be recognized 
and protected by the courts. If plaintiff were enjoying 
the possession of a house rent free, without any contract 
with the owner and under such circumstances that the 
latter might dispossess the former any time, it would 
hardly be contended that he had an insurable interest in 
the dwelling. So far as the proof goes, plaintiff holds pos- 
session of the farm by sufferance of his wife, and not by 
force of any lawful or equitable right. Counsel argue. that 
Mrs. Bassett has only a dry, naked, legul title to the farm, 
and that the beneficial one is in plaintiff, but the difficulty 
is that the proof does not sustain that assumption. Mrs. 
Bassett did not testify, nor has plaintiff stated that there 
was any arrangement between himself and wife, oral or 
otherwise, by which he was to have a life estate in the 
farm. Nor is there any proof that the deed to Mrs. Bas- 
sett does not convey the title in just such form as plain- 
tiff desired. In Redfield v. Holland Purchase Ins. Co , 56 
N. Y. 354, cited as in point, the wife had agreed orally 
that her husband should have the use during his natural 
life of the property conveyed to her at his instance. He 
was in possession of the land, and the court held that there 
had been complete performance by the husband of the oral 
agreeinent so as to take it out of the statute of frauds, and 
that he had an equitable title to the real estate. But in 
the case at bar the proof merely discloses that plaintiff 
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purchased the land and directed the vendor to convey di- 
rect to his wife, and, in conformity with his instructions, 
she received a warranty deed therefor. He testified that 
he desired her to have the land without administration if 
she survived him, and, should she predecease him, he would 
inherit from her. It may be that the facts will justify » 
court finding that there was an arrangement between the 
husband and wife, entered into before the deed was made 
to her, that he could have the use of the land during his 
lifetime, but there is no evidence in the record of those 
facts. Upon the proof plaintiff is in the same situation 
as though he had taken possession of his wife’s separate 
property and leased it for his own benefit. The wife could 
oust Lim any time she saw fit. In the state of the record, 
there is a failure of proof upon a vital fact in issue. Pope 
v. Glenn Falls Ms. Co., 1386 Ala. 670, 

2. For the reasons just stated, the case must be re- 
_ versed, and it is not necessary to examine the defense of 
a forfeiture because of the alleged concealment and mis- 
representations by plaintiff concerning the title, nor to 
go into the alleged fact that defendant’s agent was cog- 
nizant of the facts when he solicited the insurance and 
took plaintiff’s application therefor. The agent did not 
testify in the case, and it may be doubted whether proof 
of his statements and admissions made subsequent to tak- 
ing the aplication will bind defendant. J*urthermore, 
the court would be greatly assisted in a solution of the 
differences between the parties upon this point if it were 
made clear whether or not, when Mr. Butt, defendant’s 
agent, acted as an intermediary between Mrs. Bassett’s 
vendor and herself, he was then defendant’s agent, and 
whether or not at the time he took plaintiff’s application 
he had in mind the facts incident to the transfer of said 
title, and, if so, whether by oversight or otherwise he 
failed to correctly fill out the application. 

There is not a scintilla of evidence to indicate that the 
fire was of incendiary origin, and we dislike very much 
to reverse the judgment before us, but the failure of proof 
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referred to is clear and our duty imperative. The judg- 
nent of the district court is reversed and the cause re- 
manded for further proceedings. 
REVERSED. 
ReESE, C. J., absent and not sitting. 


DANIEL HIGGINS AND THOMAS R. EDWARDS, ADMINISTRA- 
TORS, ET AL., APPELLEES, V. WILLIAM A. VANDEVEER, 
ADMINISTRATOR, ET AL., APPELLANTS, 


Fruep SEPTEMBER 25, 1909. No. 15,760. 


1. County Courts: Jurispicrion. The county courts of this state are 
not vested with authority to adjudicate disputes between the sur- 
viving husband of a testatrix and her devisees concerning his 
right to an estate by the curtesy in her lands. 


2. co . The county court does have jurisdiction to enter an 
order requiring administrators or executors appointed by it to de- 
liver to a surviving husband lands in Nebraska, which came to 
their possession as such officers, where the only difference between 
said parties is one of law arising out of the construction of a 
will that has been admitted to probate by said court. 


3. Wills: CoNSTRUCTION: JURISDICTION: PROBATE: REVocaATION. A district 
court on appeal from an order of the county court in such a pro- 
ceeding has like power to construe a will, but in such proceedings 
neither court has jurisdiction to revoke in part the probate of said 
will. 


4. Courts: Jurispbiction. The county court or the district court on 
appeal in such proceedings is without power to decide whether the 
husband has an estate by the curtesy in land situated in a sister 
state, or to direct that he recover possession thereof, and, if it 
attempts to do so, its findings and judgment to that extent are 
void and of nv effect. 


5. Judgment: CanceLatTion. If a court spreads upon its records a 
judgment void in part because not responsive to the pleadings, 
or not pertaining to subjects within its jurisdiction, a party 
against whom the judgment is directed or whose property rights 
it assumes to influence is entitled to have canceled and expunged 
from the records of the court so much of the judgment as is void. 


: Limitations. And the statute of Hmitations does 
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not present a bar to the right and power of the court to clear its 
its records of unauthorized and illegal entries therein. 


7. Equity: Cross-BrmLt. In an equitable action, a cross-suit must be 
germane to the original bill, and the issues thus introduced are 
limited to such as are necessary for the court to consider in 
deciding the questions raised in the original suit in order to do 
complete justice to all parties with respect to the cause of action 
on which plaintiff demands relief. 


8. 


In a suit to vacate certain orders made by a county 
court and the district court upon appeal, construing a will to the 
effect that a surviving husband is entitled to an estate by the 
curtesy in the lands of his deceased testate wife, and revoking in 
part the will and its probate, wherein the heirs and legal repre- 
sentatives of the husband, who departed this life subsequent to 
the entry of the judgment attacked, and a grantee of said hus- 
band are made defendants, a cross-bill filed by said husband’s 
representatives charging that said grantee procured his deed 
from the deceased husband by fraud is not germane to the bill, 
and will be stricken from the record on application of said 
grantee. 


APPEAL from the district.court for Nemaha county: 
JomN B. Raper, Jupcr. Reversed with directions. 


J. H. Broady, George W. Cornell and E. B. Quacken- 
bush, for appellants. 


H. A. Lambert and H. Ferneau, contra. 


Roor, J. 


In 1894 Eliza M. Kimberly, a childless widow, married 
Absolom Vandeveer, and continued in said wedlock until 
February 6, 1895, upon which day she died testate and 
childless, a resident of Nemaha county, Nebraska, the 
owner of real estate, a part whereof is in Nebraska and 
a fraction thereof in South Dakota. Mrs. Vandeveer ac- 
quired her real estate and made her will before said mar- 
riage. On the petition of the executor the will was ad- 
mitted to probate in the county court of Nemaha county 
in March, 1895. July 15, 1895, Absolom Vandeveer, who 
survived the testatrix, filed a petition in said court, 
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- wherein he stated his relation to the deceased, her seizin 
and death without issue, asserted that he was tenant by 
the curtesy of her lands, and prayed “that he may recover 
and hold said premises during his natural life as tenant 
by curtesy, and for such other and further relief as equity 
may require.” The administrators with the will annexed 
and the beneficiaries named in the will all appeared by 
counsel, and separately answered that the land referred 
to was the sole property of the deceased, and had been 
devised by her last will and testament, which had been 
duly probated and never revoked or canceled. In reply 
the petitioner admitted that the land was the separate 
property of his late wife; that she received none of it from 
him, and denied the other allegations in the answer. By 
the consideration of the county court Absolom Vandeveer 
was defeated. 

In the district court, upon the identical issues presented 
in the county court, a motion by defendant for judgment 
on the pleadings was sustained, and Vandeveer’s petition 
dismissed. On appeal, December 6, 1899, we reversed the 
judgment of the district court. Vandevcer v. Higgins, 59 
Neb. 333. The estate of Mrs. Vandeveer has not been 
settled, but is still under the control of the administrators. 
All of said devisees and legatees are nonresidents of Ne- 
braska. Subsequently, the exact date not being shown by 
the evidence, but evidently in January, 1900, the repre- 
sentatives of the estate acquiesced in the claim of the sur- 
viving husband, paid him the accumulated rents for the 
Nebraska real estate, and surrendered possession thereof 
to him. VWandeveer retained such possession and enjoyed 
the rents and profits until his death, which preceded the 
commencement of this action. The mandate of this court 
was filed with the clerk of the district court in October, 
1902. During the December, 1902, term of said court, and 
on the 8th day of that month, a judgment was entered in 
the journals vacating the judgment appealed from, and 
decreeing generally that Vandeveer was entitled to the 
estates of curtesy and homestead in the lands of his de- 
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ceased wife, On the 3d of January, 1903, during the same - 
term of court, another judgment was rendered upon said 
mandate, and entered in said journal, again vacating the 
judgment appealed from, and finding specifically that the 
marriage of the testatrix revoked her will so far as it in- 
terposed any obstacle to her surviving husband's estate 
of curtesy, and adjudged that to that extent said will and 
the probate thereof be revoked and held for naught; that 
Mrs. Vandeveer died without issue and seized in fee simple 
of specifically described tracts of real estate in Nebraska 
and South Dakota; that the petitioner was testatrix’ sur- 
viving husband, and, further, .directed that a transcript 
of said findings and judgment be certified to the county 
court to the end that said judgment might be carried into 
execution. In the meantime, in September, 1902, the de- 
fendant Cornell, who was then a practicing attorney at 
law residing in Auburn and counsel for Absolom Vande- 
veer, procured from his client a deed for the South Da- 
kota lands. July 18, 1904, the county court acted upon 
said transcript, and modified its judgment so “that the 
said will of Eliza M. Vandeveer is revoked to the extent of 
the interest of the plaintiff, and that the said will and the 
probate thereof is void as to the plaintiff (Absolom Van- 
deveer) in so far as it would affect his said right, title and 
interest in and to the real estate therein devised and in 
said transcripted judgment of the district court particu- 
larly described, the same as if the said Eliza M. Vandeveer 
had died intestate.” 

This action was commenced October 16, 1907, by the ad- 
ministrators with the will annexed of the estate of the 
testatrix and her devisees, against the said Cornell and 
the heirs of Absolom Vandeveer, deceased. It is alleged 
that the decree rendered January 8, 1903, was procured 
fraudulently and is void, being controlled by the judgment 
rendered in December, 1902; that the county court did not 
have jurisdiction over the subject matter involved in the 
proceedings before it upon Vandeveer’s application, and 
that all orders made therein, and the subsequent judg- 
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ments of the district court and of this court on appeal, 
were also absolutely null and void; that, by reason of the 
preniises, the title of the beneficiaries in the will to the 
South Dakota land is clouded, and their progress to re- 
cover their rights therein impeded. Plaintiffs pray that 
all of said orders and proceedings be canceled as null and 
void, and for equitable relief. The defendant Cornell 
practically enters a general denial coupled with a plea of 
the statute of limitations. His codefendants filed a like 
pleading, and as a cross-petition against said Cornell al- 
leged that he procured the deed from Vandeveer for the 
South Dakota lands by fraud and deceit, and prayed that 
the petition be dismissed; that said deed be canceled, and 
Cornell decreed to reconvey said lands to them, or that 
they recover from him $6,000, the alleged value thereof. 
On Cornell’s motion the cross-petitions were dismissed 
without prejudice to another action, and replies were 
duly filed. On a consideration of all of the evidence, the 
court found for plaintiffs, except on the charge that the 
decree rendered January 8, 1903, by the district court was 
procured fraudulently, and canceled and held for naught 
its judgment in the case of Vandeveer against the repre- 
sentatives of Eliza M. Vandeveer, deceased, All of the 
defendants appeal, and the representatives of Absolom 
Vandeveer appeal from the order of the district court dis- 
missing their cross-petitions. 

1. Plaintiffs argue that the county court is without 
jurisdiction to assign an estate by the curtesy, that the 
judgment, in so far as it revoked the will and the probate 
thereof, did not respond to any allegation in Vandeveer’s 
petition, and that the several judgments and orders are 
void so far as the Dakota land is concerned. The tenant 
by curtesy consummate has the right of possession during 
his natural life, and may maintain ejectment therefor. 
Moore v. Ivers, 83 Mo. 29. Counsel for defendant argue 
that an estate by the curtesy is analogous to dower, and, 
as the county court has jurisdiction where there is no 
issue of fact to determine to set off and assign the last 


94 NEBRASKA REPORTS. [ Vou. 85 


Higgins v. Vandeveer. 


named estate, good logic dictates that we should hold the 
saine power to exist under like circumstances in that tri- 
bunal for the recovery of the other interest; that in either 
event the county court will be taking a necessary step 
in the settlement of an estate, a field wherein it has ex- 
clusive original jurisdiction. In Swobe v. dlarsh, 73 Neb. 
331, it is clearly demonstrated that the assignment of 
dower does not pertain to the settlement of the estates of 
deceased persons, and that the county court’s jurisdiction 
of the subject arises solely by virtue of section 8, ch. 23, 
Comp. St. 1905. No mention is made in that statute of 
the estate of curtesy, nur hus the legislature by any other 
act vested the county court, so far as might be done under 
the constitution, with power to set off or assign estates 
by the curtesy, a fact that clearly indicates the legislative 
will not to extend the widow’s remedy to the surviving 
husband. Wilson v. Beyers, 5 Wash. 303, 84 Am. St. Rep. 
858. It does not follow, however, that the judgments re- 
ferred to herein are void. 

The Nebraska land was in the possession of the adminis- 
trators as officers of the county court. Vandeveer's claim 
required a construction of the will in the light of the 
facts alleged and admitted, and a decision as to whether 
the life estate asserted by the surviving husband in the 
Nebraska land devolved by virtue of the statutes or was 
east by the will; and, for the purpose of advising thie 
executors of their duty in the premises if they preferred 
to submit the question of possession to that forum, the 
county court had ample jurisdiction. Andersen v. Ander- 
sen, 69 Neb. 565; Dundas’s Estate, 73 Pa. St. 474; Otterson 
v, Gallagher, 88 Pa. St. 355. Whether there was jurisdic- 
tion of the subject matter so far as the devisees and lega- 
tees are concerned is immaterial. The estate has not been 
closed at this late day. The possession of the land and 
the disposition of the rents and profits therefrom were 
proper subjects for the court’s consideration in view of 
the fact that the administrators had that possession and 
collected the rents by virtue of their office, The devisees. 
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did not in any manner question the courts’ jurisdiction 
over the subject matter of the litigation, and it was not 
incumbent upon the judges of the respective courts to 
doubt a jurisdiction invoked by all of the parties in the 
case. The subject of the litigation was well understood in 
the district court and by ourselves. Two questions only 
were presented: (1) Could a married woman by will cut 
off her suriving husband's estate of curtesy in lands of 
which she might die seized? (2) Would a marriage subse- 
quent to the making of a will by a single woman revoke 
that instrument entirely or at all? We declined to con 
- sider the first query, and answered the second one. Speak- 
ing through the then chief justice, we held that by virtue 
of the marriage the will was rendered void so far as the 
surviving husband’s estate by the curtesy was concerned, 
and reversed the judgment of the district court for further 
proceedings in harmony with our opinion. Counsel did 
not in their written or oral arguments discuss the revoca- 
tion of the probate of the will, and we did not consider 
that question, nor do we understand that the pleadings 
presented any such issue of law or of fact. The will had 
been duly probated, after due notice to all concerned as 
the record recites, a statement binding on the entire world 
until overcome by proof to the contrary, and none such 
was introduced in evidence in this case. The probate 
court was without jurisdiction in admitting the will to 
probate to construe its legal effect. The inquiry was con- 
fined to ascertaining whether the testatrix signed the 
proffered instrument, and, if so, whether she was at that 
time of full age and sound mind, and whether the docu- 
ment was signed and attested in conformity with the law 
of wills. Further than that it could not proceed at that 
time. Lusk v. Lewis, 32 Miss. 297; Hawes v. Humphrey, 
9 Pick. (Mass.) 350; Cow v. Coz, 101 Mo. 168; Bent’s Ap- 
peal, 35 Conn. 523; Waters v. Cullen, 2 Bradf. Sur. (N. 
Y.) 854; state of Murphy, 104 Cal. 554; Graham v. Burch, 
47 Minn, 171; Frans v. Anderson, 15 Ohio St. 324; Heg- 
arty’s Appeal, 75 Pa. St. 508; Craft’s Estate, 164 Pa, St. 
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520. For much stronger reasons, in hearing an applica- 
tion which called only for a construction of the will for - 
- the benefit of the executors, the court did not have power 
to revoke the probate of that instrument. As we under- 
stand the record, the administrators in Nebraska did not 
have possession of the Dakota land, but Mrs. Vandeveer’s 
will was admitted to probate as a foreign will, and an- 
cillary administration of the estate is pending in the 
proper court of that state. The laws of South Dakota 
control the descent, alienation and transfer of land within 
the boundaries of that commonwealth, and the effect and 
construction of instruments intended to convey it. The 
probate courts of Nebraska are not authorized to adjudi- 
cate the rights of rival claimants to the succession of real 
estate situated in a sister state, and so much of the judg- 
ment of the county court of Nemaha county and that of 
the district court on appeal as purports to adjudicate that 
the surviving husband is entitled to an estate by the cur- 
tesy, or any otlier estate, in the South Dakota lands is an 
absolute nullity. fall v. Fall, 75 Neb. 120; Rober v. Aich- 
elsen, 82 Neb. 48; AfcCormick v. Sullwant, 10 Wheat. (U. 
S.) *192; United States v. Fox, 94 U. S. 315; Brine v. In- 
surance Co., 96 U.S. 627. 

The litigants have introduced in evidence sections of 
the South Dakota statute which provide that a wil] exe- 
euted by an unmarried woman is revoked by her subse- 
quent marriage; that the estates of dower and curtesy 
are abolished; that, if a deceased wife leaves no issue, one- 
half of her real estate descends to her surviving husband; 
and that foreign wills may be probated in that state, and 
recognizing a foreign probate thereof. Just what applica- 
tion the courts of South Dakota will make of the law of 
that state, statutory or otherwise, to the facts relating to 
the estate and will of the late Mrs. Vandeveer, we do not 
know, but we feel certain that complete justice will be 
done in tle premises, and, if it were otherwise, the judg- 
ments of the courts of this state would not mend matters. 
So much of the judgment us pnrports to revoke in part 
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the probate of the will and decree that Absolom Vande- 
veer was seized of an estate by the curtesy in the Dakota 
land is extrajudicial and void; but, as the remainder of 
the judgment does not depend upon the illegal part, the 
valid fraction may be sustained and the remainder re- 
jected. The invalid part could be safely ignored by the 
individuals against whose interests it purports to operate. 
State v. Evans, 176 Mo. 310. Upon appeal the judgment 
would have been corrected. Jarmine v. Swanson, 83 Neb. 
751, The litigants may ignore the invalid part of a judg- 
ment, or attack it by direct proceedings or collaterally. 
Jarmine v. Swanson, supra; Banking House of A. Castet- 
ter v. Dukes, 70 Neb. 648, and authorities cited, p. 652 e¢ 
seq. of the Report. So much of the judgment as is invalid 
should be vacated, and not permitted to incumber the rec- 
ord. Hayes County v. Wileman, 82 Neb. 669. And the 
statute of limitations presents no obstacle to an action or ° 
proper proceedings having that end in view. First Nat. 
Bank v. Grimes Dry Goods Co., 45 Kan, 510. 

It is not necessary to consider the lack of jurisdiction 
of the county court to assign Absolom Vandeveer an estate 
by the curtesy in the Nebraska lands, over the opposition 
of the devisees named in Mrs. Vandeveer’s will, because 
their right of possession of the real estate las never been 
invaded by virtue of the order complained of, and they 
have joined with the administrators in a joint petition 
against the representatives of Absolom Vandeveer for re- 
lief which cannot be given to the extent of the demand 
made by the administrators. In short, all that was settled 
by the strenuous litigation between Absolom VWandeveer 
on the one part, and the administrators of the estate, and 
the devisees under the will of Mrs. Vandeveer, on the 
other, is that as between those administrators and Ab- 
solom he was entitled during his natural life to the pos- 
session and rents and profits of the land in Nebraska of 
which she died seized. 

2. The cross-petitions of the representatives of Absolom 
Vandeveer must be denied. Their complaint is not ger- 

10 
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mane to the cause of action set forth in plaintiff’s peti- 
tion, and the defendant Cornell cannot, over his objec- 
tions, be compelled in this action to litigate the charges 
therein made against him. Armstrong v. Mayer, 69 Neb. 
187. 

The judgment of the district court is therefore reversed, 
with instructions to enter a decree in harmony with this 
opinion. : 


REVERSED. 


REESE, C. J., absent and not sitting. 


LEONARD LINIGER V. STATE OF NEBRASKA, 
Firep Serremprr 25, 1909. No. 16,010. 


1. Criminal Law: Joint ASSIGNMENT oF Errors. A joint assignment 
in a motion for a new trial in a criminal case, criticizing a group 
of instructions, will be overruled unless all of the instructions 
are erroneous. 


: New Triat: Newry Discovered Evipence. Where certain 
evidence claimed by defendant to be material for his defense 
became known to his counsel after the case had been submitted 
and the jury had retired to deliberate, but before they had 
agreed upon a verdict, and the witnesses by whom such proof 
could be made were in the court room at that time, it was the 
duty of counsel to immediately call the court’s attention to said 
evidence, and request that the jury be recalled and the evidence 
submitted to them. If counsel fail so to do, the trial court in 
its discretion may properly overrule a request for a new trial 
based on the discovery of such evidence. 


Error to the district court for Pierce county. ANSON 
A. WELCH, JUDGE. Affirmed. ; 


A. I. Smith and Douglas Cones, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
WH Ayres, contre, 
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Roor, J. 


Plaintiff in error was convicted of assault with intent 
to inflict a great bodily injury, and from a sentence of 
_ two years’ confinement in the state penitentiary appeals 
to this court. 

1. It is argued that the court erred in its charge to the 
jury. The assignment in the motion for a new trial, with 
relation to the instructions, is joint, and under the well- 
settled law in this state, if one of the instructions given 
is correct, the assignment is bad. Thompson v. State, 44 
Neb. 366. Speaking for himself alone the writer views the 
decision witl disfavor, but it was announced 14 years ago, 
the legislature did not thereafter amend the statute con- 
cerning motions for a new trial in criminal cases, and the 
rule probably must be adhered to. In the instant case the 
charge taken altogether is fair. While some paragraphs 
thereof may be «. ject to criticism, we do not think that 
the jurors were misled thereby, and + judgment ought 
not to be reversed because of the alleged errors in said in- 
structions. Some of the instructions referred to in the 
motion for a new trial unquestionably state the law clearly 
and succinctly, and for that reason, upon the authority of 
Thompson v. State, supra, the assignment considered must 
be overruled. 

2. It is urged that a new trial should have been granted 
because of newly discovered evidence. The complaining 
witness and defendant were in a saloon in the village of 
McLean on the afternoon of December 14, 1907. They 
engaged in a card game, worked a slot machine, and pulled 
“square holds.” Some ill feeling was engendered, but 
their relations seemed harmonious at midnight when the 
resort was closed. Synder started home in his buggy, and 
defendant rode with him out of the village. While on the 
highway Snyder was beaten, as defendant testified, in a 
mutual combat growing out of a remark made by Snyder 
at the saloon that he had a boy at home that could whip 
the defendant. Snyder testified that he was assaulted and 
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robbed by defendant, then assisted back into his bugzy, 
and that Liniger unbuckled the reins from the bridle bits, 
and, while standing on the ground, started the team off 
on a run. Snow to the depth of about two inches had 
recently fallen, and the sheriff and county attorney, the 
morning after the assault, examined the highway at the 
point where they claim Snyder told them that he had been 
assaulted, and were unable to find any indications that 
a team had been driven outside of the beaten path, or that 
any struggle had occurred on either side of the road at 
said point, or for a mile and a half east thereof. Defend- 
ant’s counsel resided in Iowa, and evidently was not ac- 
quainted with the residents of Pierce county, but he had 
interrogated the sheriff and county attorney generally 
about the case, and they did not disclose to him that they 
had made said search or the results thereof until after the 
jury had retired. It is claimed that this evidence was vital, 
and that defendant was not guilty of laches in the prem- 
ises. One of the jurors has made an affidavit that, had 
that evidence been before the jury, the verdict returned 
would not have been rendered. The assignment is not well 
taken. Defendant’s counsel was informed of the facts 
while the jurors were deliberating. Both the sheriff and 
county attorney were present in the courthouse, and coun- 
sel should have moved the court to recall the jury, to set 
aside the submission of the case, and to permit the intro- 
duction of this evidence. Failing to do so, defendant must 
abide the result. Oakes v. Prather, 81 S. W. (Tex. Civ. 
App.) 557.. The evidence is not of particular importance 
for the reason that Snyder’s testimony given on the pre- 
liminary examination and upon the trial of this case fixes 
the location of the assault west of the southwest corner 
of section 24, whereas the sheriff and county attorney 
commenced to search some rods east of that point, and 
continued their examination eastward, and not to the west. 
Snyder’s testimony is not altogether consistent, and there 
are some facts and circumstances tending to contradict 
him in other immaterial particulars, so that defendant’s 
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counsel were not deprived of material upon which to base 
an arguinent to the jury. The juror’s affidavit will not 
be considered seriously, as it was undoubtedly given after 
reading affidavits made by the sheriff and county attorney 
that did not disclose that the affiants had not viewed the 
place where Snyder testified that he was attacked by de- 
fendant, but, on the contrary, stated they had examined 
the exact location of the alleged assault, and did not find 
any evidence of a struggle. We suggest in passing that, 
if the county attorney believed that the information given 
defendant’s counsel after the jury retired was material, 
he should have made the disclosure when asked by de- 
fendant’s representative about the case. Public prose- 
cutors and peace officers owe no greater obligation to the 
public than to a defendant charged with crime, and they 
should as zealously protect the one as the other. 

The record warrants the belief that Snyder and Liniger 
were intoxicated during the night of December 14, 1907, 
to such an extent as to render their testimony concerning 
their conduct that night of doubtful value in many par- 
ticulars, but defendant admits that he assaulted and sub- 
dued Snyder. The jury has said that the assault was made 
with the intent to inflict a great bodily injury. The wounds 
penetrated through hair and scalp to Snyder’s skull, and 
furnished convincing proof of the savage character of that 
attack. The penalty is severe, but it was within the prov- 
ince of the jury to find and the court to sentence, and 
upon the record we do not find just cause for interference. 

The judgment is therefore 

AFFIRMED. 


RuEsE, C. J.. and FAWCETT, J., not sitting. 
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ROBERT MCGUIRE, APPELLANT, v. HUGH G. CLARK ET AL., 
APPELLEES, 


Finep SEPTEMBER 25, 1909. No. 15,679. 


Deeds: Detivery. On a record showing that the owner of a govern- 
ment homestead, for the purpose of apparently divesting himself 
of title in furtherance of a design to preempt a tract of govern- 
ment land, signed, acknowledged and registered a deed to his 
brother without the latter’s knowledge, a finding that there was 
no delivery of the deed was held proper, where grantor never in- 
tended to deliver it, kept it in his own hands, and retained pos- 
session of the homestead. 


APPEAL from the district court for Custer county: 
Bruno O. Hosrerter, JUDGE. Affirmed. 


Robert A. Moore, for appellant. 
C. L. Gutterson and Sullivan & Squires, contra. 


Ross, J. 


This is an action to quiet plaintiff's title to a quarter 
section of land in Custer county. Patrick McGuire, a 
brother of plaintiff, acquired the land as a government 
homestead, having obtained the final receipt September 
10, 1886, and the patent April 11, 1889. Plaintiff’s claim 
to title rests on a warranty deed from Patrick McGuire. 
It was dated November 1, 1886, and recorded June 19, 
1888. The county records show a reconveyance from Rob- 
ert McGuire to Patrick McGuire December 23, 1889, but 
plaintiff alleged it was a forgery, and that in his absence 
from the state Patrick McGuire induced some one to im- 
personate plaintiff, and to execute, acknowledge and de- 
liver the forged instrument. Plaintiff further averred 
that Patrick McGuire, on the strength of the apparent 
title based on the forged deed, borrowed money and mort- 
gaged plaintiff's land to secure the loan; that the mort- 
gage was foreclosed, and that defendants, with full knowl- 
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edge of the forgery and of plaintiff’s ownership, bought 
the property and claim title through mesne conveyances 
from the purchaser at the foreclosure sale. Plaintiff also 
alleged he first learned of the forgery, of the mortgage, and 
of the foreclosure proceedings, in February, 1906. 

Defendants denied plaintiff's alleged ownership and 
title, and averred that Patrick MeGuire, without plain- 
tiff's knowledge and without consideration, signed, ac- 
knowledged and registered the deed under which plaintiff 
claims title. They also alleged that the deed was never 
delivered ; that it was never the intention of Patrick Mc- 
Guire to deliver it, or by means of it to divest himself of 
title, or to convey the land to plaintiff; that grantor kept 
the deed and retained possession of the land; and that the 
deed was made for the purpose of ostensibly divesting the 
title of grantor in furtherance of a design on his part to 
preempt a tract of government land near his homestead. 
Defendants also pleaded mesne conveyances from the pur- 
chaser at the foreclosure sale and the defense of adverse 
possession. In addition, they denied knowledge of the 
alleged forgery. On all the issues raised by the pleadings 
the trial court found in favor of defendants and dismissed 
the suit. Plaintiff appeals. 

Thirty-one errors are assigned, but the sum of ali of 
them is that the judgment is not sustained by the evidence. 
Plaintiff relies on his deed from the patentee, shows he did 
not reconvey the land, and argues his title has never been 
divested. To justify the dismissal of the suit, defendants 
urgne that plaintiff's deed was never delivered to him, and 
that, therefore, he never had any title to the land in con- 
troversy. They also rely on adverse possession as a de- 
fense, and insist that the finding in their favor on that 
issue is sustained by the evidence. The first question pre- 
sented by the record, therefore, is: Do the proofs show a 
delivery of the deed from Patrick McGuire to his brother 
Robert McGuire? There was no actual delivery or formal 
acceptance, but plaintiff insists the deed was signed and 
acknowledged by the grantor and recorded pursuant to his 
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order. These acts, according to plaintiff's view of the law, 
amounted to a delivery and transferred to hin grantor’s 
title to the land. Delivery was a question of fact for the 
determination of the trial court, and registration -of the 
deed was prima facie evidence thereof. Gustin v, Michel- 
son, 55 Neb. 22. On this issue the trial court found: “The 
said Patrick McGuire on November 1, 1886, made a deed 
to said premises and inserted therein the name of his 
brother, Robert McGuire, as the grantee thereof. Where- 
upon the said Patrick McGuire procured said deed to be 
recorded in the office of the county clerk of Custer county, 
Nebraska, ea-officio register of deeds of said county, paid 
the recording fee therefor, and had said deed returned to 
him, the said Patrick McGuire, who always thereafter re- 
tained the possession of said land. The court finds that 
said deed was never delivered by the said Patrick McGuire 
to Robert McGuire; that the said Robert McGuire paid 
nothing therefor, and that there was no consideration for 
the same; that the said Patrick McGuire did not intend 
when he executed and recorded said deed to convey the 
title to said premises to the said Robert McGuire; but, 
supposing that, under the federal] law, he could not re- 
move from the homestead, while the title thereto still re- 
mained in him, to a preemption, for the purpose alone of 
apparently vesting the title in his brother, the plaintiff, 
he executed said deed and at the same time made said pre- 
emption entry; that the said Patrick McGuire thereafter, 
and some time during the years 1894 and 1895, died; that 
the said Robert McGuire never knew anything of said 
transaction, and never knew anything about said deed 
or the fact that the same had been made and recorded 
until long after Patrick McGuire had died, and some time 
during the year 1898. The court finds that the said Rob- 
ert McGuire never claimed to own said land, never was 
in possession thereof, never ratified and approved any 
conveyance thereof to himself, and never ratified, ap- 
proved or accepted said deed of the said Patrick McGuire 
prior to the year 1906.” 
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In determining whether these conclusions were prop- 
erly drawn from the evidence, the entire record has been 
examined. Registration of the deed is the only evidence 
of delivery. Other proof of an intention on part of grantor 
to deliver the deed is entirely wanting. There was no evi- 
dence that the parties had previously made a contract of 
sale, or that grantor was indebted to plaintiff, or that the 
latter’s creditors were asserting liens. On the other hand, 
there is proof that grantee had recently come from Ire- 
land with money furnished by grantor, and that the money 
had been refunded. Both parties were unmarried. In ac- 
quiring the property for himself, grantor had endured the 
_ hardships of a frontier life. After registration of the deed, 
he mortgaged the land to procure funds for his own ben- 
efit. The testimony of the grantee himself shows that he 
never saw the deed; that he did not know it was placed on 
record or who caused it to be recorded; that it was not 
delivered to him personally by his brother or by any one 
else; and that he paid his brother nothing for it. There 
is also testimony that grantor kept the deed in his own 
possession after it was recorded; that he retained posses- 
sion of the premises thereafter; and that it was not his in- 
tention to convey the premises to his brother. Grantee 
was never in possession of the land. He did not attempt 
to incumber or convey it. No creditor of his attempted to 
subject the property to the payment of debts. In addition, 
witnesses testified, in effect, that grantor said his purpose 
was to acquire more land, and not to part with what he 
already had. , 

This court is committed to the rule that actual delivery 
and formal acceptance of a deed are not essential to its 
validity, where grantor. placed it on record for the pur- 
pose and with the intent of transferring the title pursuant 
to a valid agreement between the parties. Fryer v. Fryer, 
77 Neb. 298. In the case cited, and in other cases an- 
nouncing a similar doctrine, the intention to transfer the 
title is a material element. In the present case such an 
intention is entirely wanting. While registration is evi- 
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dence of delivery, as held in Gustin v. Michelson, 55 Neb. 
22, the mere recording of an acknowledged deed, without 
an intention to deliver it, does not operate as a delivery 
or as a transfer of title to grantee. Samson v. Thornton, 
3 Met. (Mass.) 275; Barns v. Hatch, 3 N. H. 804; Derry 
Bank v. Webster, 44 N. H. 264; Wiggins v. Lusk, 12 Tl. 
132; Hawkes v. Pike, 105 Mass. 560; Chess v. Chess, 1 
Rawle, P. & W. (Pa.) 32; Herbert v. Herbert, Breese 
(IN.) 354, 12 Am. Dec. 192; Union Mutual Ins. Co. v. 
Campbell, 95 Ill. 267; Babbitt v. Bennett, 68 Minn. 260; 
Hooper v. Vanstrum, 92 Minn. 406; JZogadone v. Grange 
Mutual Fire Ins, Co., 183 Mich. 3389; Franklin Ins. Co, »v. 
Feist, 31 Ind. App. 390; Triplett v. Scott, 12 Tl. 1387. In 
holding that a recorded deed, without an intention on 
part of the grantor to deliver it or to divest himself of 
title, was not effective as a conveyance, the supreme court 
of the United States, by Mr. Justice Field, said: “The 
evidence offered, so far as appears by the record, showed 
that the grantor never parted with its possession, except 
as may be inferred from the fact of its registry. And the 
grantee testified that he never knew of its existence until 
after the death of the grantor, among whose papers it was 
found; and that he never claimed any interest in the prop- 
erty. Yet the court instructed the jury that, as there was 
no contest of creditors against the deed, the instrument 
was binding, whether delivered or not. In this instruction 
there was also clear error. The delivery of a deed is essen- 
tial to the transfer of the title. It is the final act, without 
which all other formalities are ineffectual. To constitute 
such delivery the grantor must part with the possession of 
the deed, or the right to retain it. Its registry by him is 
entitled to great consideration upon this point, and might, 
perhaps, justify, in the absence of opposing evidence, a 
presumption of delivery. But here any such presumption 
is repelled by the attendant and subsequent circumstances. 
Here the registry was of course made without the assent 
of the grantee, as he had no knowledge of the existence 
of the deed, and the property it purported to convey al- 
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Ways remained in the possession and under the control of 
the grantor.” Younge v. Guilbeau, 3 Wall. (U. S.) 636. 
That a deed may be inoperative where it was signed, ac- 
knowledged and recorded for a purpose other than to 
transfer title was announced by the supreme court of New 
Hampshire in the following language: “It is not now to 
be questioned that a delivery is essential to the existence 
of the deed. It is not necessary that the deed be delivered 
by the grantor into the hands of the grantee; it may be 
delivered to a third person for the use of the grantee; it 
may be delivered absolutely or conditionally; but there 
must be a delivery. * * * And we are of opinion that 
the sending of the instrument in this case to be recorded, 
coupled with the declaration that it was made to prevent 
the land from being taken to pay an unjust debt, does not 
amount to a delivery. There was nothing said or done, in 
this case, which shows a delivery.” Barns v. Hatch, 3 N. 
H. 304. 

Cases involving the acts of grantors in leaving deeds 
with magistrates or recording officers for delivery are 
distinguishable from the present case. In those cases the 
intention to deliver the deed or to transfer the title is 
shown by proof or inferred from circumstances. Here a 
different purpose is fairly established under the rule that 
delivery is a question of intent, as announced in Brown 
v. Westerfield, 47 Neb. 399. In Samson v. Thornton, 3 
Met. (Mass.) 275, Chief Justice Shaw said: “A deed takes 
effect by delivery. An execution and registration of a 
deed, and a delivery of it to the register for that purpose, 
do not vest the title in the grantee. Nothing passes by it. 
Maynard v. Maynard, 10 Mass, *456, This is distinguish- 
able from the cuse of Hedge v. Drew, 12 Pick. (Mass.) 
141, where the father proposed to the daughter to execute 
a deed to her, and to leave it with the register for her 
use, and she expressed her assent to, and satisfaction 
with, the arrangement. She thereby made the register her 
agent to receive the deed.” 

Under the law applicable to the proofs in the present 
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suit, the deed from Patrick McGuire to Robert McGuire 
was never delivered, and through it grantee acquired no 
title to the land in controversy. The trial court was right 
in so holding, and it follows that plaintiffs suit was prop- 
erly dismissed. It is therefore unnecessary to discuss the 
question as to adverse possession. 

AFFIRMED. 


DEAN, J., having been of counsel below, not sitting. 


> 
Epwin E, ARNOLD, APPELLANT, V. ALBERT W. Down ET 
AL., APPELLEES. 


Finep SEPTEMBER 25, 1909. No. 15,766. 


Contracts: Rescission. The right to rescind a contract for fraud must 
be promptly exercised upon discovery of the ground therefor. 


ApPFAL from the district court for Harlan county: Ep 
L. ADAMS, JUDGE. Affirmed. 


John Everson, for appellant. 
J. T. McCuistion and O. H. Scott, contra. 


Ross, J. 


Plaintiff agreed with defendants to exchange his 320- 
acre farm in Harlan county for their store and stock of 
general merchandise at Hubbell. Before the bargain was 
made, defendants viewed plaintiff’s land, and plaintiff in- 
spected the goods in defendants’ store and aided them 
in making an invoice of their stock. Later he deeded his 
farm to them, took possession of their store, operated it 
as his own for about five months, sold the stock on hand, 
brought this action to rescind for fraud the contract under 
which he parted with his farm, and prayed to have his 
title thereto restored. The district court found the issues 
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in favor of defendants and dismissed the suit. Plaintiff 
appeals. 

The fraud denounced by plaintiff consisted chiefly in 
the making of an invoice through which defendants are 
charged with misrepresenting the quality, quantity and 
value of their stock of merchandise. Within a month or 
two after plaintiff took possession of the store, according 
to his own testimony, he learned through agents of whole- 
salers that the invoice was wrong. Afterward he treated 
the store as his own, and took from the stock for his own 
use groceries and dry goods without making any account 
thereof. After such knowledge of the alleged fraud he 
managed the business for two or three months, and finally 
sold the entire stock. It is elementary that he is not en- 
titled to rescission under such circumstances. The right 
to rescind a contract for fraud must be promptly exer- 
cised upon discovery of the ground therefor. By treating 
the goods as his own, after learning of the alleged fraud, 
he ratified the contract of which he complains. It was 
too late to rescind. Pollock v. Smith, 49 Neb. 864; Ameri- 
can Building & Loan Ass’n v. Rainbolt, 48 Neb. 484; Gal- 
lagher v. O’Neill, 73 Neb. 671. The case was properly 
dismissed, and the judgment below is 

AFFIRMED. 


HENRY SEELE vy. STATE OF NEBRASKA, 
Firep SEPTEMBER 25, 1909. No. 16,130. 


1. Criminal Law: Instructions. In a prosecution against a saloon- 
keeper for selling intoxicating liquors to a minor, there was no 
reversible error in an instruction that defendant was responsible 
for the acts of his servants, where the record clearly showed he 
was not prejudiced by it. 


2. Intoxicating Liquors: SaLe To MINORS: DEFENSES. In a prosecution 
against a saloon-keeper for selling intoxicating liquors to a minor, 
it is no defense that accused acted in ignorance of the minor’s 
age and without any intent to violate the law. 
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3. Criminal Law: Instructions. Where the trial court by proper in- 
structions submitted to the jury the credibility of all the wit- 
nesses who testified, there was no error in refusing an instruction 
referring alone to the credibility of one of them. 


4, : Review. On cross-examination of a witness, a ruling of the 
trial court in refusing to strike out an answer to a question to 
which there was no objection will not be reversed except for an 
abuse of discretion. 

5. HARMLESS Error. On examination of a witness, error in 


overruling an objection to a question is not a ground of reversal, 
where the answer is favorable to the complaining party and in 
no way prejudices his rights. 


Error to the district court for Johnson county: LyAN- 
DER M. PEMBERTON, JUDGE. Affirmed. 


S. P. Davidson, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W, Ayres, contra. 


Rose, J. 


For the offense of selling intoxicating liquors to Henry 
Southard, a minor, defendant Henry Seele, a licensed 
saloon-keeper at Sterling, was fined $25 and costs, and 
brought the case to this court as plaintiff in error. Com- 
plaint is made of the sufficiency of the evidence to sustain 
the conviction, but a careful examination of the record 
shows that the jury in that particular were justified in 
finding defendant guilty. 

1. A new trial is demanded on the ground that the court 
below erred in giving the following instruction: ‘The 
court instructs the jury that in the sale of intoxicating 
liquors to minors the owner or keeper of the saloon is re- 
sponsible for the acts of his servants and employees; and 
a sale by a servant or employee of a saloon-keeper is in 
law a sale by the saloon-keeper himself.” The doctrine 
stated does not appear to be in harmony with what was 
said by this court in an opinion by Chief Justice SULLIVAN 
in Joore v. State, 64 Neb. 557, where the following lan- 
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guage is found: “It was conclusively proved that the de- 
fendant was a licensed vender of intoxicating drinks, 
doing business in the village of Anselmo, and that the 
illegal sales charged in the information were made in his 
saloon by his bartender. The evidence given on behalf of 
the defendant shows the sales were made without his 
knowledge, in violation of express instructions, and dur- 
ing his absence from the village. Do these facts acquit the 
defendant of criminal responsibility? This is the decisive 
question in the case, and it is the only question counsel 
have discussed. The statute does not assume to make mas- 
ters liable for the conduct of their servants, but only for 
their own conduct.” In In re Berger, 84 Neb. 128, this 
rule was adopted: “Where a barkeeper sells intoxicating 
liquors to a minor or to an habitual drunkard, the pro- 
prietor of the place will be held responsible for such 
sales, in the absence of evidence that they were made in 
violation of his orders.” In Pulver v. State, 838 Neb. 
446, the second paragraph of the syllabus is as follows: 
‘Where a licensed saloon-keeper is prosecuted for the vio- 
lation of a city ordinance forbidding him to keep his place 
of business open after 11 o’clock P. M., and such act is 
shown to have been committed by an agent in charge of 
such business, it is unnecessary to show any guilty intent 
on the part of the owner, such prosecution being in the 
nature of a civil action to recover a penalty.” In Williams 
v. Phillips, 838 Neb. 105, this court held: “Where on the 
hearing of a remonstrance against the granting of a liquor 
license it is satisfactorily proved that the applicant has 
within a year sold or given to a minor malt or spirituous 
liquors, he is not entitled to a license, and his application 
should be denied.” In the same case the court said: 
‘Where intoxicating liquors are unlawfully sold by the 
agent of a saloon-keeper, the principal as well as the agent 
inay be prosecuted. Jfartin v. State, 30 Neb. 507.” 

Was the instruction quoted from the record prejudicial 
to defendant? He and a number of his bartenders testified 
that no sale to Southard had been made, as charged in the 
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information or as stated in the proofs on behalf of the 
state. According to Southard, the first sale was made at 
defendant’s saloon July 4, 1908. The name of the person 
who made it was not disclosed by the state’s proofs. De- 
fendant testified he went to the saloon between 5 and 6 
o’clock in the morning of July 4, 1908, remained until 11 
o’clock at night, aud was behind the bar all day, having 
eaten his meals there. He told the jury he paid particular 
attention to minors that day, and did not allow them to 
come into the saloon. In answer to one question he re- 
plied: “I simply stayed distinctly on that minor business, 
so there were no minors allowed to come in.” The fair 
import of his proofs is that he was in the saloon all day 
in presence of his bartenders and other servants, where 
he assumed personal responsibility for keeping minors 
out, and where each employee was subject to personal 
direction. There is no proof of the violation of any order 
of defendant, or that he was unable to keep Southard out 
or to prevent sales to him. Southard testified he also 
bought intoxicating liquors at defendant’s saloon July 12, 
1908, and October 1, 1908. He said, however, that on both 
occasions he bought the liquor from defendant personally. 
Except on the three dates named there was no evidence of 
any sale to Southard. Under the circumstances disclosed, 
the giving of the instruction that a saloon-keeper is respon- 
sible for the acts of his servants was not a prejudicial 
error. 

2. Defendant insists the judgment below should be re- 
versed for error on the part of the trial court in giving the 
following instruction: “If you find from the evidence be- 
yond a reasonable doubt that a sale of intoxicating liquor 
was made by the defendant to Henry Southard, minor, as 
alleged in the complaint, then it is not necessary for the 
state to prove the intent or motive of the defendant in 
making such sale; neither is it necessary for the state to 
prove that such sale was made to the minor knowingly. A 
liquor dealer is bound to know that the person he sells 
liquor to is not a minor, and ignorance of the age of the 
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person to whom the liquor was sold is no excuse, and, ir- 
respective of good faith and honest intention, the mere 
fact of selling liquor to a minor constitutes the entire of- 
fense.” This direction to the jury is assailed on the ground 
that it permits a conviction, though defendant in making 
the sale acted conscientiously in ignorance of the minor's 
age and without any criminal intent or purpose to evade 
or disobey the law. The statute violated by defendant is 
a police regulation. It is a part of the legislation enacted 
for the purpose of keeping the traffic in intoxicating 
liquors under surveillance and of averting the evils grow- 
ing out of sales to minors. The intent with which such 
sales are made is no part of the offense defined by law. 
The statute declares: “Iivery person licensed as herein 
provided, who shall give or sell any malt, spirituous and 
vinous liquors, or any intoxicating drinks to any minor, 
apprentice, or servant, under twenty-one years of age, 
shall forfeit and pay for each offense the sum of twenty- 
five dollars.” Comp. St. 1909, ch. 50, sec. 8. Sales made to 
i minor in ignorance of his age and without any intention 
to disobey the law are not excepted from the operation of 
the statute. A licensee is not authorized to sell intoxi- 
cating liquors indiscriminately. The responsibility of 
complying with the terms of his license and with the pro- 
visions of the law under which he becomes a saloon-keeper 
is on him. Under the statute quoted, he must ascertain at 
his peril whether the purchaser is a minor. In enforcing 
a statute which prohibited sales to minors, the supreme 
court of Wisconsin said: “The act in question is a police 
regulation, and we have no doubt that the legislature in- 
tended to inflict the penalty, irrespective of the knowledge 
or motives of the person who has violated its provisions. 
Indeed, if this were not so, it is plain that the statnte 
might be violated times without number, with no possi- 
bility of convicting offenders, and so it would become a 
dead letter on the statute book, and the evil aimed at by 
the legislature remain almost wholly untouched. To guard 
against such results, the legislature has, in effect, pro- 
11 
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vided that the saloon-keeper, or other vender of intoxicat- 
ing liquors or drinks, must know the facts, must know 
that the person to whom he sells is a qualified drinker, 
within the meaning of the statute; and, if not, he acts at 
his peril in disobeying the requirements of the law.” 
State v. Hartfiel, 24 Wis. 60. The same doctrine was an- 
nounced in State v. Bruder, 35 Mo. App. 475, and in Com- 
monwealth v. Uhrig, 1388 Mass. 492. Other courts have 
taken the sane view, which is adopted as correct, though 
some cases state a different rule. 

38. Complaint is made of the refusal of the trial court 
to give at the request of defendant an instruction relating 
to the credibility of Southard as a witness. The objection 
is without merit, since the credibility of all the witnesses 
was by a proper direction left to the jury. 

4. Paul Barnhouse, also a minor, was a witness for the 
state. After testifying he was in defendant’s saloon with 
Southard July 4, he was asked if he purchased liquor there 
at that time, and answered: “Yes.” Though defendant 
made no objection to the question, he moved to strike out 
the answer after another question had been asked. The 
court overruled the motion, saying: “You did not object 
to it.’ This ruling is also attacked. There is nothing to 
show that defendant was prevented from making a proper 
objection when the question was asked. According to cor- 
rect procedure, a party should not wait for a favorable 
reply to a question, and subsequently move to strike out 
the answer in the event that it disappoints him. To hold 
there was prejudicial error in refusing to strike out the 
answer under consideration would be an unwarranted in- 
terference with the discretion of the trial court in con- 
trolling its own proceedings. 

5. Defendant was a witness in his own behalf. After 
stating on cross-examination that Barnhouse, a minor, 
was in the saloon July 4, defendant was asked: “Now, he 
purchased liquor there, did he?” An objection to this 
qnestion was overruled, and this too is assigned as error. 
The question called for testimony as to whether defendant 
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had sold liquor to the minor Barnhouse, an offense not 
mentioned in the information. The objection is based on 
the general rule that “it is incompetent for the state in a 
criminal prosecution to prove that the prisoner at some 
other time committed an offense similar to the one with 
which he stands charged.” Pulin v. State, 38 Neb. 862. 
When the objection to the question was overruled, the wit- 
ness answered: “Not to my knowledge, as I know of.” 
This, answer was not proof of another offense. The testi- 
mony was favorable to defendant, and shows on its face 
that he was not prejudiced by the ruling assailed. De- 
fendant has not pointed out a prejudicial error, and the 
judgment against him is 

AFFIBMED. 


Fawcett, J., not sitting. 


BrivGer A, WIRTH, APPELLANT, V. REGINA WEIGAND ET AL., 
APPELLEES. 


Fruep SepremMBEB 25, 1909. No. 15,764. 


1. Insane Persons: JUDGMENT, VACATING. Where a judgment or decree 
has been entered against an insane defendant through perjury or 
fraud on the part of the prevailing party, such defendant may pro- 
ceed by an original suit-in equity to impeach such judgment or 
decree, and have leave to answer and defend the same, and is not 
obliged to wait for that purpose until his incompetency has been 
removed, but may proceed at any time through his legally ap- 
pointed guardian. 


2. : Suir By GuarpIAN: CAPACITY TO SUE. Facts alleged in the 
petition, and admitted by the demurrers, held sufficient to show 
plaintiff's legal capacity to sue. 

3. : Pueapine, Petition examined, and held to state a cause of 


action. 


APPEAL from the district court for Otoe county: HARVEY 
D, Travis, JupGE. Reversed, 
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Pitzer & Hayward, for appellant. 


E. F. Warren, D, W. Livingston and A. P. Moran, con- 
tra. 


FAWCETT, J. 

This action was commenced in the district court for 
Otoe county by J. Robin Bonwell, as guardian of the es- 
tate of plaintiff Bridget A. Wirth. The controversy in- 
volves the title to certain lands in said county. The 
defendants severally demurred to plaintifi’s petition. 
Their demurrers were sustained and plaintiff’s action dis- 
missed. Plaintiff appeals. 

The points made by the two demurrers are: That plain- 
tiff has no legal capacity to sue; that the court has no 
jurisdiction of the subject matter; that there is another 
action pending in which the title to the property in con- 
troversy in this action can be settled; that the action was 
prematurely brought; that the petitien does not state 
facts sufficient to constitute a cause of action. 

The petition alleges substantially that plaintiff is the 
same person who was made defendant in an action com- 
menced against her in the same court on March 25, 1899, 
by her husband, Valentine Wirth; that the record in said 
cause shows that at the time said action was instituted 
plaintiff was insane; that she has ever since said time 
been and is now insane and confined in the hospital for 
the insane at Lincoln; that,no general guardian was ever 
appointed for her until on or about March 27, 1907, when 
the said Bonwell “was duly appointed guardian of her 
estate, and that he thereupon duly qualified as such gnard- 
ian, and is now duly qualified and acting guardian of her 
estate. Letters of guardianship so issued out of and upon 
and by the judgment and order of the county court of 
Otoe county, Nebraska.” These allegations are sufficient 
to show plaintiff's capacity to sue. 

The record before us shows the following facts, ad- 
mitted by the demurrers: That plaintiff became the owner 
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and obtained title to the property in controversy August 
23, 1875; that she and her husband lived upon said prem- 
ises from that time until November 21, 1892, when she 
was committed to the hospital for the insane, where she 
has ever since remained; that at the time she became the 
owner of said property, and for more than ten years there- 
after, she was sane; that on March 25, 1899, the said 
Valentine Wirth commenced suit against her in the dis- 
trict court to establish his ownership of said property and 
to quiet his title thereto on the ground that he furnished 
the money for the purchase of said property and was the 
equitable owner thereof; that said cause was called up 
for trial at a time when the guardian ad litem of his wife 
was not only absent from the court, but absent from the 
city where the court was being held; that on the trial of 
said cause no competent evidence was offered to establish 
the material allegations of said Wirth’s petition; that the 
only evidence given was the testimony of the said Wirth 
himself, which was not only incompetent, but untrue, and 
that it was upon the strength of such testimony that the 
court on May 11, 1899, entered a decree which divested the 
defendant in said suit, who was then insane and in an in- 
sane asylum, of all title and interest in and to her estate, 
and invested said title in her husband; that no exceptions 
were given to the defendant in said suit, nor was any bill 
of exceptions preserved or settled in order to enable her, 
or those who might legally thereafter represent her, to 
prosecute an appeal from the judgment entered therein; 
that the said Valentine Wirth died on or about the 
day of December, 1905, testate; that his will was there- 
after admitted to probate in the county court of Otoe 
county; that said estate has been fully administered, and 
an order of distribution entered; that by said last will 
and testament the said Valentine Wirth devised all of 
his real estate to the defendants Weigand, a niece, and 
Wirth, a nephew, subject to the dower interest therein of 
plaintiff as the widow of said Valentine Wirth; that on 
April 27, 1907, defendant Wirth filed in said court against 
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plaintiff and the defendant Weigand his petition, praviug 
for a partition of the lands in controversy; that in said 
action an answer has been filed by Thomas F. Roddy as 
guardian ad litem of plaintiff, denying any title or inter- 
est in the said Wirth or Weigand to said Jands, and an 
answer to the same effect has been filed in said cause by 
plaintiff through her general guardian; that her defenses 
to said action of her said husband, which were neither 
pleaded for her nor made for her upon the trial, were: 

“1. That at the time of the purchase of said lands by 
her, upon August 238, 1875, she was not of unsound mind, 
nor did she become so for more than ten years thereafter. 

“2. That the said plaintiff, Valentine Wirth, did not 
furnish the purchase price for said property, and that his 
possession thereof as alleged in said petition was not ad- 
verse to her interests, but was with her consent for the 
purpose of cultivation. 

“3, That the taxes thereon during the time alleged in 
plaintiff’s petition to have been paid were paid from the 
income and produce derived from said lands as the result 
of the labors of both the said Valentine Wirth and herself. 

“4. That the statute of limitations had run against any 
claim of ownership either in law or in equity in said lands 
by the said plaintiff, Valentine Wirth. 

“5, That by laches all claim or any interest in said 
lands by the said plaintiff adverse to the interests of this 
petitioner had been barred. , 

“6. That said petition failed to state a cause of action 
and was insufficient to support a decree thereof because 
of the fact that, as appears upon the face of said petition, 
the trust estate therein claimed was not evidenced in any 
manner in writing signed by this petitioner, and his estate 
therein as claimed was void under and because of the 
statute of frauds.” 

The prayer of the petition is that all proceedings in the 
action begun by Florian Wirth for partition of said estate 
be stayed until the final determination of this action, and 
that in the action commenced by Valentine Wirth the 
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judgment and decree entered therein upon May 11, 1899, 
be set aside and vacated, and that such orders and pro- 
ceedings be then had and made as will reopen the said 
action and revive or continue the same in such manner 
and so entitled that plaintiff will be enabled to make her 
defense thereto as alleged and set out in her petition, and 
for such other relief as may be just and equitable. 

That an appeal from the decree complained of would, 
had a proper record been preserved, have been successful 
is clear. It was the duty of the court, as well as of the 
guardian ad litem, to see that the interests of the insane 
defendant in that suit were fully preserved in every re- 
spect. The fact that the guardian ad litem was guilty of 
laches cannot be imputed to the insane person whom he 
was supposed to represent. Under the circumstances al- 
leged, the guardian ad litem should, at least, have pre- 
served a bill of exceptions, and filed the same with the 
clerk of the court. In such case, if he failed to prosecute 
an appeal, the plaintiff could, within the statutory time 
after recovering from her insanity, if she ever did so re- 
cover, prosecute the appeal, or her legal guardian could 
do so in her behalf. Such precautionary steps not having 
been taken in her behalf, she is now remediless if an 
action such as is here being prosecuted in her behalf will 
not lie. A court of equity is invested with the inherent 
power to grant relief under such circumstances. But it is 
insisted that the action was prematurely brought; that, 
conceding that plaintiff would be entitled to have the 
judgment complained of opened up and be permitted to 
defend in the event of her again becoming sane, no such 
action could be maintained prior to that time. This con- 
tention is based upon section 17 of the code, which pro- 
vides: “If a person entitled to bring any action mentioned 
in this title) * * * be, at the time the cause of action 
accrued, * * * insane, * * * every such person 
shall be entitled to bring such action within the respective 
times limited by this title after such disability shall be 
removed.” Commenting upon this section of the statute, 
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counsel for appellees say: “That is to say, Mrs. Wirth, if 
she recovers her reason, can bring an action to enforce 
her rights (if any she have) within the period allowed by 
law, in this instance two years (sec. 609). If she remain 
insane to the end of her life, possibly her heirs can main- 
tain an action—we do not discuss that, it is immaterial 
but no provision is made whereby an insane person can 
bring such action while the disability exists. Hence, this 
“action cannot be maintained.” This construction of the 
statute cannot be sustained. Finney v. Speed, 71 Miss. 32; 
Ralston v. Lahee, 8 Ja. 17, 74 Am. Dec. 291. That a judg- 
ment may be vacated and a new trial awarded for the per- 
jury of the successful party, either by a. proceeding under 
section 602 of the code, or by an independent suit in 
equity, is fully settled in this state. Munro v, Callahan, 
55 Neb. 75; Barr v. Post, 59 Neb. 361. 

The point that there is another action pending in which 
the title to the property in controversy can be settled is 
not well taken. The pleader doubtless has reference to the 
partition suit instituted by defendant Wirth. In that suit 
defendants here are both claiming as devisees of Valen- 
tine Wirth, and resting their claim upon the decree en- 
tered in favor of their devisor on May 11, 1899. That 
judgment being regular upon its face could not be assailed 
collaterally in the partition suit. If plaintiff can prove 
the allegations in her petition, the decree entered against 
her on May 11, 1899, in the suit of her husband, Valen- 
‘tine Wirth, against her, should be opened up, and she 
should be permitted to answer and make her defense 
thereto. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings in har- 
mony herewith, 


REVERSED. 
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Levi L, Davis, APPELLANT, V. FLOYD B. STERNS ET AL, 
APPELLEES. 


FILeD SEPTEMBER 25, 1909. No. 15,742. 


1. Parol Evidence: Notes: CoNsIDERATION. It is not error to submit 
oral testimony to the jury to show the purpose for which a nego- 
tiable promissory note was executed, where such note is sued on 
by the payee named in the note. 


. A and B purchased a tract of land and some 
personal property jointly. A obtained from B the latter’s nego- 
tiable promissory note for $6,500 merely to show, in event of 
death or other casualty happening to B, that the interest of A in 
the property so purchased was of the amount of $6,500. Held, in 
a suit by A against B to recover on the note its face value with 
interest, that B could properly show the purpose for which the 
note was given, and that it was executed without consideration. 


APPEAL from the district court for Cherry county: 
JAMES J. HARRINGTON, JUDGE. Affirmed. 


J. H. Broady, A. M. Morrissey and F. M. Wulcott, for 
appellant. 


CO. L. Gutterson and Sullivan & Squires, contra. 


DEAN, J. 


Levi L. Davis, plaintiff and appellant, commenced this 
suit to recover on a promissory note against the defend- 
ants, who are husband and wife, for an alleged loan of 
money. The execution and delivery of the note sued on 
was admitted by defendants. Following is a copy of the 
note: “Hyannis, Neb., June 238, 1902. Six months after 
date, for value received, we jointly and severally promise 
to pay to the order of L. L, Davis, six thousand five hun- 
dred dollars, with interest at 6% per annum from date 
until paid. The drawers and indorsers severally waive 
presentment for pavinent, protest, and notice of protest, 
and nonpayment of this note, and all defenses on the 
ground of any extension of the time of payment that may 
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be given by the holder or holders, to them or either of 
them. F. B. Sterns, Minnie A. Sterns. Payable at the 
Bank of Hyannis, Hyannis, Neb. $6,500. Due . Hy- 
annis. Col. No. 6177. Hyannis, Neb.” The case was tried 
to a jury. The defendants recovered a verdict and judg- 
ment of dismissal, and plaintiff appeals. 

The petition is in the usual form employed in declaring 
upon a promissory note. The defendants answered sep- 
arately. Floyd B. Sterns for his answer alleges, in sub- 
stance, that it was agreed between the plaintiff and himself 
that they would jointly purchase a ranch in western Ne- 
braska, each to pay one-half of the purchase price, defend- 
ant to have the management and to reside on the ranch, 
and that each of the parties should have the right to run 
an equal number of cattle thereon; that the defendant 
was to have $50 a month as manager, one-half to be paid 
by plaintiff; that in February, 1902, they together went 
to Cherry county, and decided upon purchasing the Stans- 
bie ranch or range, together with the horses, machinery, 
household goods and fences on adjoining lands belonging 
to the ranch; that the ranch consisted of 1,120 acres of 
deeded land, at the agreed price of $13,000, of this $8,000 
was to be paid in cash and $5,000 to be a deferred pay- 
ment evidenced by ‘a note secured by mortgage on the 
ranch, to be given when title was perfected by Stansbie; 
that $500 was paid to Stansbie at the time of purchase, 
the remainder of the cash payment to be made when the 
title was completed by Stansbie; that the parties jointly 
and as partners took possession of the property on May 
2, 1902, and it was then agreed each should have an undi- 
vided one-half interest in the property; that in June, 1902, 
plaintiff and Floyd B. Sterns agreed with Stansbie that 
$8,000 and the note and mortgage should be placed in 
escrow awaiting the completion of title; that for conven- 
ience, and because plaintiff’s wife was in Richardson 
county, it was agreed the defendant Floyd B. Sterns and 
his wife should make the note and mortgage for $5,000, 
take title in defendant Floyd B. Sterns, and afterwards 
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convey to plaintiff an undivided one-half interest; that, in 
pursuance of the agreement, plaintiff deposited $6,500 in 
the bank at Hyannis in escrow, being his share of the pur- 
chase price, and Floyd B. Sterns deposited $1,500 in es- 
crow, with the agreement that, when the title should be 
perfected, Sterns would execute a mortgage to Stansbie 
for $5,000 on the ranch; that Stansbie should then convey 
the ranch to Sterns; that after the mortgage was recorded 
the defendants were to convey to plaintiff an undivided - 
one-half interest in the land; that, in pursuance of the 
agreement, defendant moved to the ranch with his family, 
and plaintiff and defendants took possession of the land; 
that plaintiff shipped over 100 head of cattle to run on the 
ranch in April, 1902, and afterwards by agreement came 
to the ranch, and purchased more horses to be used 
thereon, and stayed on the ranch with defendants, and 
made lasting improvements thereon; that he remained on 
the ranch until June 23, 1902, on which date the note in 
controversy was executed; that the plaintiff was then 
suddenly and unexpectedly called to return to Humboldt 
on urgent business affairs; that just prior to his departure 
he requested, and the defendants gave him, the note in 
suit as evidence of his interest in the ranch and other 
property; that Stansbie had not on June 23, 1902, yet 
procured complete title to all the land, and was therefore 
not in position to convey it; that the $6,500 deposited by 
plaintiff for his share of the purchase was yet in the bank 
awaiting completion of title; that plaintiff assured de 
fendants he would surrender the note as soon as the title 
was perfected; that on or about June 27, 1902, the title 
being perfected, Stansbie and wife executed conveyances 
thereof to Sterns, and the defendants at the same time 
executed a note and mortgage on the ranch for $5,000 to 
Stansbie, and also executed and acknowledged a deed con- 
veying to plaintiff his undivided one-half interest in the 
ranch, and immediately notified him thereof by letter, 
stating that they were ready and willing to deliver the 
deed to him; that about this time plaintiff became dissat- 
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isfied with the purchase; that plaintiff did not answer 
defendants’ letter of notification, but remained silent 
nntil October, 1902, when he returned to the ranch, at 
which time the defendants again tendered to him a deed to 
his undivided one-half interest in all the property, and 
demanded a surrender of the note in suit; that plaintiff 
refused to accept the deed and refused to deliver to de- 
fendants the note sued on; that defendants are not liable 
for the note or any part thereof, and allege willingness to 
deliver to plaintiff a deed to an undivided one-half inter- 
est in all of the property. 

The defendant Minnie A. Sterns alleges that she never 
had any estate of her own; that she signed the note 
merely as surety, not tntending thereby to bind her sep- 
arate estate; that the debt was not hers, and that she re- 
ceived no benefit or consideration for signing the note. 
She avers the statements of her codefendant are true; 
that all the conditions for the giving of the note to be per- 
formed by defendants have been performed; that the 
plaintiff procured the note through fraud and deceit; that 
at the time of its execution he intended to repudiate the 
agreement and to hold the note as an obligation against 
defendants, all of which was then unknown to them; that 
the defendants believed and relied on the statements of 
plaintiff, since discovered to be false; that he wanted the 
note solely to protect himself and his estate against loss 
in event of the death of defendants or anything unforeseen 
happening to prevent defendants from performance of 
their part of the agreement. Plaintifi’s reply denied gen- 
erally the allegations of new matter in the answers. 

The weight of testimony fairly supports the material 
allegations of the defendants. The plaintiff is shown 
by the proof to have taken an active interest in the pur- 
chase of the ranch. He went with the defendant Sterns 
from Humboldt, where they both resided, in February, 
1902, to the property, and together they examined it. He 
then returned to his home, and about May 1 plaintiff 
again went to the property, taking with him a large nunm- 
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ber of cattle to run on the range. He remained there until 
the 23d of June, when he was unexpectedly called to his 
home on urgent business. While he was on the ranch, 
from about May 1 until June 23, the proof shows he took 
wn active part in the work and in the management of the 
rroperty. He joined with the defendant in plans for re- 
modeling the house and improving the property. The tes- 
timony fairly indicates he had a proprietary interest in 
the ranch. On April 14, 1902, a bill of sale of the personal 
property was made by the former owner from whom the 
ranch was purchased, which by its terms conveyed it to 
plaintiff and Sterns. The note in suit was executed by 
the defendants on June 23, immediately after plaintiff re- 
ceived the message calling him home, and the defendants 
testify it was executed solely to show plaintiffs interest 
in the property. 

Witness Record, cashier of a bank at Hyannis in 1902, 
testified that about the 1st of June he assisted Stansbie 
in closing up the negotiations with plaintiff concerning 
the sale of the ranch, which were afterwards acquiesced 
in by Sterns. Witness Nickels wrote the deed from Stans- 
bie to Sterns, and testifies his recollection is that plaintiff 
told him to naine Sterns as grantee. Mr. and Mrs. Shiel- 
don, who live near the ranch, testify that plaintiff stopped 
over night at their place when he was taking his cattle 
to the ranch in the spring of 1902, and that he then told 
them that he and the defendant Sterns were negotiating 
for the purchase of the Stansbie ranch. Mr. Unkefer, 1 
real estate agent at Hyannis, who went with plaintiff 
and Sterns to the ranch, pending the purchase, testified 
that they seemed to be equally interested in its examina- 
tion, and that the plaintiff made particular inquiry with 
reference to many features and details concerning the 
property. It is established that the defendants on two 
separate occasions tendered a deed to an undivided one- 
half interest in the ranch to plaintiff, and demanded the 
return of their note, and that he refused the tender and re- 
tained the note. The plaintiff on rebuttal denied much of 
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the testimony of defendants with respect to his deposit 
of $6,500. He testifies it was a loan made to defendants 
jointly. : 

In April, 1902, plaintiff wrote a series of letters to 
Sterns that appear to corroborate the testimony of the de- 
fendants and their witnesses. The letters are as follows: 

“Humboldt, Neb., 4-11-92. Floyd, I think $13,000 would 
be enougf for the ranch but you can use your owe judg- 
ment you did not say anything about the horses and ma- 
chinery, or whether it was to be surveyed or not, I think 
it should be surveyed and the government corners marked 
so we could tell what they were by the number. L. L. 
Davis.” 

“Humboldt, Neb., 4-12-92. Mr. Floyd Sterns, Hyannis, 
Neb. If the house is whare it is on the plots it is to far 
north to take in but 80 acres of the hay valley where the 
house is. I should think it would proper to have it sur- . 
veyed and the government corners marked, then we could 
tell if the deeds covered the plot. You can get him to come 
down as much as you can. And let me know what it is. by 
all means be shure the deed covers the valleys he showed 
us. no guess work about it. do not sign a contract till you 
are certain. if it is surveyed you must take the numbers 
of the government corners and send them to me if it comes 
out all right I think we had better make a deal. Al! for 
this time. L. L. Davis.” 

‘Humboldt, Nebr. 4-14-92. Floyd. 1 did not get your 
letter till after train time. I think it would have been 
better to have the deal made and a little money paid if he 
Allen was to scrip the valley as you wrote. * * * I 
expect you will have the surveying dun before I could get 
up there. if you think I had better come let me know and 
I will come. if you have made the deal and want some 
money joust you say so I will forward it promptly. Yours 
Res. L. L. Davis.” 

“Humboldt, Nebr. 4-22-92. Floyd. I thought I would 
write you in regard too the price you think we will charge 
for keeping cattle by the year. also for the summer seson. 
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How many do you think we had better take. Did you get 
anny out there. Do you think of being responsible for 
strays or stole. can you get the branding irons made out 
there, if there is no blacksmith in Hyannis I can get them 
made. You name how you want them made. I do not 
think of buying anny more cattle at present. You might 
invest in some. Yours Resp., L. L. Davis. Will we charge 
more for cows than we do for steers.” 

Much more testimony was adduced by defendants tend- 
ing to still further fortify their contention, but no good 
purpose will be subserved by extending this opinion in 
its review. 

The plaintiff argues that the trial court erred in per- 
mitting oral testimony to be introduced by the defendants 
to contradict the terms of the note sued on. It is elemen- 
tary that an attempt to contradict, vary or change the 
terms of a written instrument by oral testimony, in the 
absence of fraud, accident or mistake, is not ordinarily 
permissible. But that is not the question before us. On — 
this feature of the case the defendants merely sought to 
establish by oral testimony the real purpose for which 
they executed the note in suit. The trial court properly 
permitted them to do so. This court has long been com- 
mitted to this salutary rule, and we can see no good rea- 
son for departing from it. Walker v. Haggerty, 30 Neb. 
120, is in point. In that case the defendants offered tes- 
timony to show the consideration for which the note was 
given. This was held to be permissible. The court, speak- 
ing by Norvat, J., said: “While parol testimony cannot 
be received to contradict the terms of the note, it was 
clearly admissible to show the true consideration for 
which it was given.” A like principle was announced by 
MAXWELL, J.,in the early case of Collingivood v. Merchants 
Bank, 15 Neb. 118. To the same effect are the following: 
Cortelyou, Ege & Vanzandt v. Hiatt, 36 Neb. 584; Norman 
». Waite, 30 Neb. 302. See, alsv, Morrow v. Jones, 41 Neb. 
867. In Gifford v. Fox, 2 Neb. (Unof.) 30, the court, 
speaking by Day, C., held: “While parol testimony may 
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not be received to vary or contradict the terms of a prom- 
issory note, yet the consideration for which it was given 
may be established by parol] testimony.” 

Plaintiff cites Stute Bank v. Belk, 56 Neb. 710, but the 
rule there announced is not properly applicable to the 
facts before us. There the note sued on in direct terms 
stated the purpose and the consideration for which it was 
given, an element that is lacking in the note sued on 
herein. In view of our uniform holding, we therefore con- 
clude no error was committed by the trial court in per- 
initting testimony to be introduced on the question 
relating to the purpose for which the note was given. 
Irom all the evidence it seems clear to us that the note in 
suit was given by defendants merely for the purpose of 
showing plaintiff’s interest in the property, and that the 
jury were justified in finding that defendants received no 
consideration for the execution of the note. The facts in 
dispute were fairly submitted to the jury, and the verdict 
is abundantly sustained by the testimony. We find no 
error in the record, and no reason for disturbing the ver- 
dict can be discovered. 

It follows, therefore, that the judgment of the district 
court must be, and it hereby is, in all things 


AFFIRMED. 


ANNA VRANA, APPELLEB, V. MATET VRANA ET AL., APPEL- 
LEES; BARBARA THEGE, APPELLANT. 


Fivep SEPTEMBER 25, 1909. No. 15,747. 


1, Appeal: Dismissan. An appeal will be dismissed where the record 
does not disclose the rendition of a final order or judgment. 


2. : FInaL ORDER, A judgment awarding partition and apportion- 
ment of shares of the respective parties is not a final order or 
judgment from which an appeal may be prosecuted. 

3. : DISMISSAL. Where an appeal in partition is prosecuted to 


this court before the trial court has acted on the report of the 
referees, such appeal will be dismissed. 
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AppEaL from the district court for Saunders county: 
ARTHUR J. Evans, JUDGE. Appeal dismissed. 


J. H. Barry and F. Dolezal, for appellant. 


Simpson & Good, contra. 


Duan, J. 


This is an action in partition. In April, 1885, Joseph 
Kodesch died intestate,.being the owner of a quarter sec- 
tion of land in Saunders county, which both parties agree 
was then worth about $10 an acre. He left surviving him 
as his only heirs at law his widow, Anna Kodesch, and 
two married daughters, Anna Vrana and Barbara Thege, 
and eight children of a deceased daughter. Anna Vrana, 
who is plaintiff and appellee, joined as defendants the sur- 
viving widow, Anna Kodesch, and plaintiff’s sister, Bar- 
bara Thege, and the children of the deceased sister, Mary 
Svatos, who have all reached their ‘majority, and the 
spouses of Joseph Kodesch’s children and grandchildren. 
At the time of his death, and for some time prior thereto, 
Joseph Kodesch and his wife both resided on the land as 
their home, and the widow has resided there continuously 
ever since. The record shows that the plaintiff and the 
defendant Barbara Thege in the trial court were each de- 
creed to be the owner in fee simple of an undivided one- 
third part of the land described in the petition, and that 
the other defendants, who are the children of the de- 
ceased daughter, Mary Svatos, are entitled to an undi- 
vided one-third interest in the land, and that the plaintiff 
and the defendants are the owners of the land subject to 
the homestead and the dower interest of the defendant 
Anna Kodesch, and that Anna Kodesch, or the defendant 
Barbara Thege, as her guardian, has a homestead and 
dower interest in the land, being the life estate of Anna 
Kodesch, and that the plaintiff is entitled to partition. 
The decree shows that a referee was appointed to make 

12 


1380 NEBRASKA REPORTS, [ Vou. 85 
Vrana v. Vrana. 


partition of the estate°subject to the dower and home- 
stead interest of Anna Kodesch, with directions to report 
to the court. To the above decree the defendants Barbara 
Thege and Anna Kodesch each took exceptions, and they 
bring the case here for review. 

Upon a careful examination of the record, we conclude 
it does not disclose such a final order or judgment as is . 
recognized by this court as being sufficient to entitle the 
action to be reviewed here. Code, sec. 582: “A judgment 
rendered or fina] order made by the district court, may 
be reversed, vacated, or modified by the supreme court, for 
errors appearing on the record.” J/ills v. Miller, 2 Neb. 
299, is an action in partition where the above section of 
the code was construed. The same section was again con- 
strued in a partition case.in Skallberg v. Shallberg, 84 
Neb. 717. In both cases we held that, where an appeal in 
partition is prosecuted before the trial court has acted on 
the report of the referee, such appeal must be dismissed 
for the reason it is: not such a final order or judginent as 
will entitle an aggrieved party to have his cause reviewed. 
One reason for the rule is that, if an appeal is allowed be- 
fore a final adjudication in the trial court of all the 
issnes, another appeal might be prosecuted after the case 
is returned and finally disposed of on the merits. The rule 
is meritorious, and we are disposed to adhere to it. Every 
question involved in the present case can as well be heard 
and disposed of after an adjudication of all the issues if 
- at that time an appeal may be considered necessary by 
either party. There are a number of questions raised in 
the present case, but it is needless to discuss them here 
because, no final order or judgment having been rendered, 
the appeal is prematurely brought. 

On the authority of the above cases and the authorities 
therein cited, the appeal herein must be, and it hereby is, 


DISMISSED. 
REESE, C. J., not sitting. 
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WILLIAM T. YOUNG, APPELLEB, V. LAMBERT (. KINNEY, 
APPELLANT. 


FiLep SEPTEMBER 25, 1909. No. 15,767. 


1. Appeal: Evipence. It is not error to exclude evidence of a fact that 
is not disputed, and has been proved by other uncontradicted eyvi- 
dence. 


The receipt or rejection of collateral evidence is 
largely within the discretion of the trial judge, and his rulings in 
that regard will rarely be disturbed. 


2. 


: EVIDENCE AT FORMER TRIAL. Where a court has rejected all 
certificates attached to a document purporting to be a bill of ex- 
ceptions, it is not error to refuse counsel permission to read there- 
from the testimony of a witness. 


: QUESTIONS oF Facr. Where, in an action at law, the evi- 
dence is conflicting, it is not the province of this court to ex- 
amine it further than to see that there is sufficient to justify the 
conclusion reached. 


4. 


APPEAL from the district court for Kimball county : 
HANSON M. GRIMES, JUDGE. Affirmed. 


Wilcox & Halligan, for appellant. 
J.J. Kinney and Wright & Wright, contra. 


DEAN, J. 

This is an action in replevin involving the ownership 
and the right of possession of a horse valued in plaintiff’s 
affidavit at $45. The court costs now amount to about 
$600. This is the second appeal of the case. The opinion 
on the first appeal is reported in 79 Neb. 421. In the 
first trial the plaintiff recovered verdict and judgment. 
On appeal the case was reversed on two grounds, one of 
them being that the plaintiff on cross-examination was 
asked if he had not testified at the trial in the county 
court that the first time he saw the animal in question 
to remember it was when it was between two and three 
years old, and that he answered he did not remember. 
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The defendant then called the county judge, and offered 
to prove by him that at the trial in the county court the 
plaintiff so testified. The denial of the offer was held to 
be error. Another assignment in the first trial was to the 
effect that the argument of plaintiff’s counsel was some- 
what inflammatory, and tended to prejudice the jury 
against the defendant and his witnesses, and this was 
likewise held to be erroneous. On its second trial the 
county judge was permitted to testify on the disputed 
point. Finding no exceptions in the record to the argu- 
ment of counsel for defendant, we assume that he com- 
mendably repressed his emotions in the particular com- 
plained of in the first trial. The second trial resulted as 
before, and the defendant again appeals. He assigns 20 
grounds of error. In the typewritten brief of errors there 
are many assignments, but in the printed brief complaint 
is only made concerning certain rulings relative to the 
evidence. We have examined the record carefully, and 
conclude there is no reversible error shown. 

As stated in the former opinion, the identity of the 
horse in question is the principal matter in controversy. 
On this point many witnesses were examined on both 
sides, and the testimony was conflicting, but there is an 
abundance of evidence to support the verdict of the jury, 
and, under the rule long established and adhered to by 
this court, we are not disposed to disturb it. In Holbert 
v. Chilvers, 58 Neb. 665, speaking for the court, SULLIVAN, 
J., says: “Where the evidence is conflicting, it ig not the 
province of this court to examine it further than to see 
that there is sufficient to justify the conclusion reached.” 
Upton v. Levy, 39 Neb. 331. The defendant introduced 
many witnesses to prove that the horse in question, when 
a colt, was branded by him with a hatchet brand on the 
jaw, and that it was to some extent discernible ever after- 
wards. Almost, if not quite, an equal number of wit- | 
nesses testified on the part of plaintiff that no such brand 
could be discovered. The rights of the litigants turn to 
some extent upon the existence or absence of defendant’s 
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hatchet brand upon the horse when it was a colt. Several 
witnesses who were jurors at the first trial testified that 
by permission of court at the former trial the horse was 
examined by them, being thrown for that purpose, and 
his jaw closely examined and-the hair removed, and no 
such brand was discovered. On this point the testimony 
seems to preponderate in favor of the plaintiff. At the 
last trial, on request of defendant, the jury were by the 
court permitted to view the animal, but when leave was 
asked by the jury to clip the hair at the place where the 
defendant said the horse was branded, in order that a 
closer inspection might be made, the defendant inter- 
posed an objection, which was overruled and the request 
of the jury granted. 

During plaintiff’s cross-examination he denied testify- 
ing upon the former trial to certain facts, and to contra- 
dict him defendant’s counsel offered part of the bill of 
exceptions of the testimony given on that trial. This 
testimony was excluded, and defendant assigns error. 
Preceding the offer of the testimony counsel offered the 
certificate of the reporter, the filing marks on the bill, the 
certificate of the trial judge, and the certificate of the clerk 
of the district court, which stated, among other things, 
that the document was the original bill of exceptions in 
that case. The court excluded the offered evidence on 
the ground that it had not been identified in the manner 
provided by law. Whether the court was right or wrong 
we need not determine because the printed brief makes 
no complaint concerning this ruling. Brown v. Dunn, 
38 Neb. 52; Peaks v. Lord, 42 Neb. 15; Madsen v. State, 
44 Neb. 631; Blodgett v. McMurtry, 54 Neb. 69; Gulick 
v. Webb, 41 Neb. 706; Mandell v. Weldin, 59 Neb. 699. 
With the certificates excluded, strictly speaking, there 
was not sufficient foundation laid for the introduction 
of the evidence offered, and hence there was no error in 
excluding the evidence. We have not overlooked the stipu- 
lation of counsel, but it did not go to this evidence, and, 
again following closely the rules of evidence, we are con- 
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strained to hold that it was properly excluded. But, in 
any event, the refusal of the trial court to admit the tes- 
timony thus offered by the defendant did not conclude 
his right in this respect. The record shows the presence 
of the jurors at the former trial as witnesses at the second 
trial, and the impeaching testimony, if true, might have 
been established by them. The defendant was not lim- 
ited in this respect to the record testimony offered by 
him and denied by the court. 

The defendant brought to the courthouse other horses 
owned by him, and requested that the jurors examine the 
brands upon those horses, to the end that a comparison 
might be made of the disputed mark or brand with the 
undisputed ones. If the court was satisfied that the cir- 
cumstances surrounding the branding of the disputed 
horse, if it ever was branded with the hatchet brand, and 
those connected with the marking of other horses were 
so nearly alike that the results ought to be identical or 
nearly so, in its discretion it might receive the evidence. 
It is largely in the nature of experimental evidence 
and is relevant. 2 Moore, Facts, sec. 1209; 1 Wigmore, 
Evidence, sec. 460; Davis v. State, 51 Neb. 301. The rul- 
ing of a trial court in the exercise of the discretion con- 
fided to it in rejecting or receiving collateral evidence, 
unless abused, will rarely be overruled in this court. 
Fitch v. Martin, 84 Neb. 745. For the same reasons the 
fourth and sixth assignments of error argued in the briefs 
are overruled. 

The complaint that the court erred in refusing to per- 
mit defendant to testify in answer to certain questions 
that he was the owner of the hatchet brand is without 
merit. The fact is conceded all through the case. It is 
undisputed, and was specifically testified to by defendant 
in answer to other questions. 

The court with propriety might have received defend- 
ant’s testimony concerning the effect of branding a horse 
afflicted with distemper; that is, that the brand would 
likely blotch; but the error, if any, in rejecting that evi- 
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dence is without prejudice in the present case. The brand, 
if brand it was, was blotched beyond question. 

Ye feel impelled in this case to affirm the judgment 
because plaintiff has twice prevailed on a question of 
fact. The jurors in each instance inspected the horse in 
question, and doubtless a majority of them had as much 
expert knowledge concerning the appearance of brands 
and wire cuts on horses, and have as much ability to de- 
cipher the disputed mark, as any expert produced on the 
stand. That most important evidence from its nature was 
not and could not have been included in the bill of ex- 
ceptions, and we feel that none but the most glaring 
errors ought to work a reversal of the judgment of the 
district court. The testimony is somewhat conflicting 
throughout, but the law las imposed upon the jury, as 
triers of fact, the task of determining the credibility that 
is to be accorded to the witnesses and the weight that is 
to be given to the evidence. 

The record shows that the trial court was liberal in the 
range of inquiry that was permitted to both sides. The 
case has been long drawn out and thoroughly sifted. The 
county judge testifies that it was pending in his court 
“pretty near all summer.” From the record before us, we 
conclude that sufficient of the material facts with refer- 
ence to the identity, ownership and right to possession of 
the animal in question have been presented by the plain- 
tiff to sustain the verdict, and that, in the particulars com- 
plained of, the trial court committed no reversible error. 

The judgment of the district court therefore must be, 
and it hereby is in all things, 

AFFIRMED. 

Reese, C. J., absent and not sitting. 
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THOMAS M. WILKINSON, APPELLANT, v. JOSHUA S. Lor, 
TREASURER, APPELLEE. 


FILen SEPTEMBER 25, 1909. No. 16,031. 


1. Constitutional Law: SraTuTES: PrestmMpTions. In passing on the 

validity of the act which provides a four-year course of free high 

school instruction for pupils residing in districts where that priv- 

ilege is denied, permits them to attend properly equipped schools 

in other districts, and makes the home district liable for payment 

of tuition at the rate of 75 cents a week for each pupil, it will not 

be assumed without pleading or proof that the tuition fixed by 

the legislature will fall below or exceed the cost of educating a 
nonresident pupil. 


2. Schools and School Districts: TAXATION: CoNSTITUTIONAL Law. In 
directing the county superintendent of public instruction to fur- 
nish the county clerk with the necessary data for a levy, when a 
school district refuses to vote taxes for free high school purposes, 
the free high school act of 1907 does not delegate to that school 
officer a taxing power committed exclusively to school districts 
under the constitutional provision that “all municipal corpora- 
tions may be vested with authority to assess and collect taxes.” 
Const., art. IX, sec. 6. 


3. Constitutional Law: Statutes: Tiries. A title declaring a legisla- 
tive purpose to provide a four-year course of free high school in- 
struction for pupils residing in districts where that privilege 
is denied, is broad enough to cover taxation for the purpose stated 
and legislation to prevent school districts from defeating the act 
by refusing to vote taxes. 

4, Statutes: VALIDITY: CoNSTITUTIONAL Law. The free high school] law 
of 1907 (laws i907, ch. 121) is an independent act, and its validity 
must be tested by the rule that changes or modifications of exist- 
ing statutes as an incidental result of adopting a new law cover- 
ing the whole subject to which it relates are not forbidden by 
section 11, art. III of the constitution, relating to the amendment 
of statutes. De France v. Harmer, 66 Neb. 14. 


APPEAL from the district court for Richardson county : 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


A, HE. Gantt and Reavis & Reavis, for appellant. 


kh. C. James, contra, 
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DEAN, J. 


The only question presented in this suit is the constitu- 
tionality of the free high school act of 1907. Comp. St. 
1907, ch. 79, subd. 6, secs. 5-8b; laws 1907, ch. 121. The 
purpose of the act is to provide a four-year course of in- 
struction at a free high school for the benefit of pupils 
residing in school districts which do not afford that op- 
portunity. To make the legislative purpose effective, a 
properly equipped high school in any district in the 
county is authorized to admit such pupils from other dis- 
tricts in the same county, and the home district is made 
liable for payment of their tuition at the rate of 75 cents 
a week for each pupil. All districts liable for tuition are 
authorized to vote taxes enough to meet the obligations 
thus incurred, and, if they fail to do so, the school board 
or county superintendent of public instruction is empow- 
ered to furnish the county clerk with the data for a levy 
which the latter is authorized to make. Plaintiff owns 
40 acres of land in school district 42, Richardson county. 
Three pupils residing therein are entitled to free high 
school instruction in another district under the provision 
of the free high school law. On account of their tuition 
the obligation of their home district is $81, but the tax 
authorized by the statute was not voted. On information 
furnished by the county superintendent the county clerk, 
to raise the sum stated, made a 15-mill levy on all the 
taxable property in the district containing plaintiff’s 40 
acres of land. Plaintiff’s share of the burden is 75 cents, 
and he brought this suit to enjoin defendant, as treasurer 
of Richardson county, from collecting the tax. The suit 
is also brought on behalf of other taxpayers similarly 
situated. The district court sustained a demurrer to the 
petition, held the free high school act valid as against 
plaintiff’s attack, and dismissed the action. Plaintiff 
appeals. 

1. In addition to provisions for educating at any prop- 
erly equipped high school in the county all duly qualified 
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pupils residing in districts which have not established a 
four-year high school course of study, the statute declares : 
“Every public school district granting free public high 
school education to nonresident pupils under the provis- 
ions of this act shall receive the sum of seventy-five cents 
for each week’s attendance by each nonresident pupil 
from the public school district in which the parent or 
guardian of such nonresident pupil maintains his legal 
residence. Such publie school district is hereby made 
liable for the payment of snch tuition.” Comp. St., ch. 
79, subd. 6, sec. 6. In attacking the statute from which 
the foregoing excerpt is taken, plaintiff argues that the 
legislation contravenes the following provisions of the 
constitution: “The legislature shall provide such revenue 
as may be needful, by levying a tax by valuation, so that 
every persou and corporation shall pay a tax in propor- . 
tion to the value of his, her or its property and franchises, 
the value to be ascertained in such manner as the legis- 
lature shall direct, and it shall have power to tax ped- 
dlers, auctioneers, brokers, hawkers, cominission mer- 
chants, showmen, jugglers, inn-keepers, liquor dealers, 
toll bridges, ferries, insurance, telegraph and express in- 
terests or business, venders of patents, in such manner as 
it shall direct by general law, uniform as to the class upon 
which it operates.” Const., art. TX, sec. 1. “The legis- 
lature shall have no power to release or discharge any 
county, city, township, town, or district whatever, or the 
inhabitants thereof, or any corporation, or the property 
therein, from their or its proportionate share of taxes to 
be levied for state purposes, cr due any municipal cor- 
poration, nor shall commutation for such taxes be au- 
thorized in any form whatever.” Const., art. IX, sec, 4. 
“The legislature may vest the corporate authorities of 
cities, towns and villages, with power to make local im- 
provements by special assessment, or by special taxation 
of property benefited. For all other corporate purposes, 
all municipal corporations may be vested with authority 
to assess and collect taxes, but such taxes shall be uni- 
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form in respect to persons and property within the juris- 
diction of the body imposing the same.” Const., art. TX, 
sec. 6. 

Plaintiff’s principal objection to the free high school act 
is that the arbitrary sum of 75 cents a week for the tui- 
tion of each nonresident pupil will fall below or exceed 
the cost of his instruction, and that in either event the 
enactment contravenes the foregoing constitutional pro- 
visions, to the effect that the legislature must adopt a sys- 
tem or revenue under which every person shall pay a tax 
in proportion to the value of his property; that the legis- 
lature shall have no power to release or commute taxes; 
and that all taxes for municipal purposes shall be uniform 
in respect to persons and property within the taxing dis- 
trict. Plaintiff reasons that tuition at the fixed rate of 
75 cents a week, when excessive, will impose an unlawful 
burden on the district in which the pupil resides, and that 
it will impose a like burden on the school district wherein 
the nonresident pupil is instructed when it falls below the 
cost of his high school education. Plaintiff therefore con- 
cludes that the act cannot be enforced without violating 
the rule requiring uniformity in the burdens of taxation 
and forbidding commutation of taxes. In this position 
plaintiff relies on High School District v. Lancaster 
County, 60 Neb. 147. In that case the court held that the 
- free high school act of 1899 (laws 1899, ch. 62) was void. 
Under the terms of section 3 thereof, the county was re- 
quired to pay to certain school districts maintaining high 
schools tuition at the rate of 75 cents a week for each non- 
resident pupil. The ground on which the enactment was 
assailed is stated in the opinion as follows: “It is argued 
that inasmuch as a taxpayer inside the high school dis- 
trict must, under this act, pay the difference, if any, be- 
tween the cost of tuition of nonresident pupils and the 
seventy-five cents per week allowed by section 3 of the 
act to be paid out of the general fund of the county, and 
must also pay his proportionate share of the seventy-five 
cents per week, with the other taxpayers of the county, in 
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addition to bearing the whole of the expense of educating 
those pupils resident within the limits of the high school 
district, the law violates sections 1, 4 and 6 of article IX 
of the constitution.” , 

What the court decided is stated in two paragraphs of 
the syllabus as follows: 

“1. The constitution of this state requires not only that 
the valuation of property for taxation, but the rate as 
well, shall be uniform. 

“2. Sections 1 and 3, ch. 62, laws 1899 (Comp. St., ch. 
79, subd. 6, secs. 5 and 7), which provide that pupils re- 
siding without the limits of high school districts in the 
state may attend such schools free of charge to them, and 
that an arbitrary sum shall be paid out of the general 
fund of the county, as compensation to such high school 
district for such tuition, which sum may, in any case, fall 
below, or exceed, the cost of such tuition, contravene sec- 
tions 1, 4 and 6, article IX of the constitution, which de- 
clare, among other things, that the legislature may provide 
such revenue as may be needful, by levying a tax by valu- 
ation, so that every person and corporation shall pay u 
tax in proportion to the value of his, her or its property 
and franchises; that the legislature shall have no power 
to release or commute taxes; and that all taxes for munici- 
pal purposes shall be uniform in respect to persons and 
property within the jurisdiction of the body imposing the 
same.” 

A critical examination of the opinion will show that 
the constitutionality of the act of 1899 was tested by two 
assumptions. The first was that 75 cents a week was in- 
sufficient to meet the expenses of educating a nonresident 
pupil. On the fact thus assumed the consequence is state’! 
in the opinion as follows: “It is plain this difference musi 
be made good by levying and collecting taxes on the prop- 
erty of the taxpayers resident in the school district, und 
this difference cannot be collected from taxpayers of the 
whole county. Then the taxpayers within the school dis- 
trict will pay a greater proportion of these taxes thau 
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would those residing within the county, but outside the 
school district, and while the valuation of the property 
of those within the school district and those without it 
might be uniform, yet the rate of taxation, for the same 
purpose, would be higher on the property within than 
upon that without the school district.” The second as- 
sumption was that 75 cents a week exceeded the cost of 
educating a nonresident pupil. On the fact assumed the 
result is stated in the opinion as follows: “The excess 
would accrue to the high school districts, and the taxpay- 
ers thereof would profit at the expense of those outside 
the limits of the high school district, and, in either case, 
the rule of uniformity prescribed in section 6 of said 
article of the constitution would be violated.” 

What would have been the effect of the free high school 
act of 1899, if the court had assumed the legislature was 
correct in estimating the cost of educating a nonresident 
pupil at 75 cents a week, is nowhere stated in the opinion. 
In considering the bearing of the case cited on the pres- 
ent inquiry, it is pertinent to remark that the act of 1907 
contains no provision for a county tax, for a county lia- 
bility, or for drawing money from the county treasury. 
The unit of taxation is the school district, which is re- 
quired by law to educate its own pupils, and no provision 
is made for taxing people in other taxing districts. Plain- 
tiff’s petition shows that under the provisions of the exist- 
ing law all the property in school district 42, Richardson 
county, was subjected to a 15-mill levy. No burden was 
imposed except what was necessary to educate three resi- 
dent pupils at the rate of 75 cents a week for each. If 
this legislative estimate is accurate, it is perfectly appar- 
ent that the taxation authorized does not violate the rule 
that the valuation of property as well as the rate must be 
uniform. The burden rests on all property alike within 
the jurisdiction of the taxing district. This fully meets 
the constitutional requirement as to uniformity. Pleuler 
wv. State, 11 Neb. 547. It is equally clear that, if 75 cents 
a week is a correct estimate of the cost of educating a 
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novresident pupil at a high school, neither the people of 
the district in which the tax is levied nor the people of 
the district in which the high school is situated are as- 
sessed to pay obligations of another taxing district, and 
that the rule forbidding commutation of taxes has not 
been violated. From what has been said it will be ob- 
served that High School District v. Lancaster County, 60 
Neb. 147, is not a precedent for holding the present law 
invalid, except on the assumption that the legislative esti- 
mate of 75 cents a week for educating nonresident pupils 
is incorrect. On a careful reconsideration of the question 
we are unwilling to assume without pleading or proof 
that tuition at the rate of 75 cents a week, as fixed by the 
present law, will fall below or exceed the expense of edu- 
cating a nonresident pupil. An enactment of the legis- 
lative department:-of government should not hang in the 
judicial department by such a slender thread. Legis- 
lative acts are presumed to be valid. Burdens imposed 
by statute are presumed to be reasonable. Courts should 
never assume that the lawmakers will deliberately at- 
tenipt to spoliate one community for the benefit of another 
or pass laws without knowledge of existing conditions. 
In absence of proof to the contrary, courts ought to as- 
sume that the legislature acted with full knowledge of the 
facts upon which the legislation is based. The burden of 
proving that a statute contains unlawful or unreasonable 
terms rests upon those assailing it. The legislature has 
power to investigate any subject for the purpose of legis- 
lation. To ascertain the facts the resources of the govern- 
ment are atits command. It can explore the offices of the 
executive department and other repositories to ascertain 
conditions relating to any subject of legislation. For 
these reasons, the trial court was correct in holding that 
tuition of 75 cents a week would not, as a matter of law, 
exceed or fall below the cost of educating a nonresident 
pupil at a high school. 

2. The next point argued by plaintiff is stated in his 
brief as follows: “The act is void as a delegation of the 
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taxing power vested in the legislature to the county super- 
intendent, contrary to the express provisions of our state 
constitution, which limits the grant of such power to 
none but the corporate authorities of municipal corpora- 
tions; and school districts come within that designation.” 
By section 3 of the act of 1907 the legal voters at the 
annual school district meeting are authorized to vote the 
amount of taxes required for free high school education 
during the coming year. If they fail to perform that duty, 
section 4 authorizes the school board to furnish the county 
clerk with a proper estimate of the necessary revenue. For 
failure of the school board to perform that duty, the fol- 
lowing remedy is created by section 5: “If the district 
board or board of education of any public school district 
wherein there are pupils entitled to and desiring free 
high school education as in this act provided neglect or 
refuse to make and deliver the required estimate as set 
forth in section 4 of this act, the county superintendent of 
the proper county shall make and deliver to the county 
clerk of each county in which any part of such public 
school district is situated, not later than the first Monday 
in August following the annual school district meeting, 
an itemized estimate of the amount necessary to be ex- 
pended by such public school district during the ensuing 
year for free high school education. It shall be the duty 
of the county clerk to levy such tax on all the taxable 
property of such school district the same as though such 
tax had been voted by the annual school district meeting.” 
Laws 1907, ch. 121. 

Plaintiff argues the power thus delegated to the county 
superintendent is a violation of the following provision of 
the constitution: “The legislature may vest the corporate 
authorities of cities, towns and villages, with power to 
make local improvements by special assessment, or by 
special taxation of property benefited. For all other cor- 
porate purposes, a]l municipal corporations may be vested 
with authority to assess and collect taxes, but such taxes 
shall be uniform in respect to persons and property within 


we 
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the jurisdiction of the body imposing the same.” Const., 
art. [X, sec. 6. The amount of money to be raised by tax- 
ation for high school instruction depends on the number 
of pupils. The liability of the school district is fixed at 
‘75 cents a week for each pupil. By these provisions the 
amount to be raised by taxation is definitely fixed by 
legislation, and depends on facts which the county super- 
intendent by virtue of his office may readily ascertain. 
He is required to furnish facts, but not to make a levy. In 
the first instance the legal voters of the district are di- 
rected to obtain the necessary information and vote taxes 
accordingly. If they fail to do so, the school board may 
make and forward to the county clerk an estimate of the 
funds necessary for high school education. If both are 
derelict in the performance of their duties, the right to 
free high school instruction under the law is not lost, 
since the legislature has empowered the county superin- 
tendent to furnish the county clerk with the necessary 
data for a levy. When provision is made by law for free 
high school education, children should not be deprived 
of that right by the contumacy of electors or officers of a 
school district. The right of the legislature to provide 
free instruction includes the power to create a remedy 
when electors and school officers disregard their obliga- 
tions to the public. The best results of a free government 
can only be obtained by an enlightened citizenship. This 
is recognized by the constitutional provision which re- 
quires the legislature to provide “for the free instruction 
in the common schools of al! persons between the ages of 
five and twenty-one years.” This command of the supreme 
law is not defeated by the provision that “all municipal 
corporations may be vested with authority to assess and 
collect taxes.” The electors and school board in district 
42, Richardson county, cannot within their jurisdiction 
put an end to the free instruction required by the consti- 
tution on the ground that the sole power to levy taxes 
for school purposes has been committed to them as a 
“municipal corporation.” Judge Cooley expressed him- 
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self on this subject as follows: ‘Wherever a system of 
public instruction is established by law, to be adminis- 
tered by local boards, who levy taxes, build schoolhouses, 
and employ teachers for the purpose, it can hardly be 
questioned that the state, in establishing the system, re- 
serves to itself the means of giving it complete effect and 
full efficiency in every township and district of the state, 
even though a majority of the people of such township 
or district, deficient in proper appreciation of its advan- 
tages, should refuse to take upon themselves the expense 
necessary to give them a participation in its benefits. Pos- 
sibly judicial proceedings might be available in some such 
cases, where a state law for the levy of local taxes for 
educational purposes had been disobeyed; but the legis- 
lature would be at liberty to choose its own method for 
compelling the performance of the local duty.” 2 Cooley, 
Taxation (3d ed.), p. 1299. In any event, this court by 2 
long line of decisions, some of which are cited in Ifagneau 
v. City of Fremont, 30 Neb. 843, is committed to the doc- 
trine that the section of the constitution containing the 
provision, “all municipal corporations may be vested with 
authority to assess and collect taxes,” is not a limitation 
on the power of the legislature. It is therefore unneces- 
sary to discuss contrary holdings in other jurisdictions. 
In declining to adopt plaintiff's interpretation of the con- 
stitution on this point, the trial court did not err. 

3. Plaintiff’s next objection to the act is that it violates 
the constitutional provision relating to titles of bills. The 
title in question is: “An act to provide four years of free 
public high school education for all the youth of this state 
whose parents or guardians live in public school districts 
which maintain less than a four-year high school course 
of study, and to repeal all acts and parts of acts in con- 
flict herewith.” Laws 1907, ch. 121. This is challenged 
as insufficient within the meaning of the following pro- 
visions of the constitution: “No bill shall contain more 
than one subject, and the same shall be clearly expressed 

13 
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in its title.” Const., art. ITI, sec. 11. The operation of 
the act beyond the scope of the title, as understood by 
plaintiff, is described in his brief as follows: “It amends 
considerable of the existing laws. It makes a peculiar 
process for the raising of revenue not provided for by the 
title. It provides the farce of the voters of the district 
to vote on a proposition, and then, as a nullity of the wants 
or desires of the inhabitants of the district, finally com- 
mands the superintendent to impose the taxes without 
any representation of the taxpayers.” The title declares 
a legislative purpose to provide a four-year course of free 
high school instruction for the benefit of pupils residing 
in districts where that advantage is denied. In making 
provision for free high school education the power of the 
lawmakers to classify subjects for the purpose of legisla- 
tion was not exceeded. The legislation relates alone to 
the class described in the title. Raising funds by taxation 
was within the purpose announced. The means devised to 
prevent electors and officers from evading the law was also 
within the purview of the title. There is no surreptitious 
legislation anywhere in the act. All provisions in the 
bill “are comprehended within the objects and purposes 
of the act as expressed in its title,” in compliance with the 
rule announced in Affholdcr v. State, 51 Neb. 91, and in 
Alpherson v. Whalen, 74 Neb. 680. The trial court so held, 
and the ruling was correct. 

4. When the high school act of 1907 was passed, a stat- 
ute then in force required each school district to determine 
the amount of money required for the maintenance of 
schools during the coming year, and made provision for 
raising the necessary funds by taxation, but limited the 
amount to a 25-mill levy. Comp. St. 1907, ch. 79, subd. 2, 
sec, 11. Plaintiff finally argues the effect of the new act is 
to increase by amendment the statutory limitation of 25 
mills in violation of the constitutional provision that “no 
law shall be amended unless the new act contain the sec- 
tion or sections so amended and the section or sections 
so amended shall be repealed.” Const., art. III, sec. 11. 
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The point does not appear to be well taken. The later act 
extends a four-year course of free high school instruction 
to pupils residing in districts where that privilege was 
denied. To carry out the purpose of the legislature a new 
class is created. The law applies alone to pupils within 
that class. The 25-mill limitation imposed by the former 
act did not apply to educational facilities applicable to 
the new class. The present law is on its face an independ- 
ent act covering the new subject of legislation, and must 
be tested by the doctrine that “changes or modifications 
of existing statutes as an incidental result of adopting 
a new law covering the whole subject to which it relates 
are not forbidden by section 11, art. III of the constitu- 
tion.” De France v. Harmer, 66 Neb. 14; Haton v. Haton, 
66 Neb. 676. The rule invoked by plaintiff is therefore 
inapplicable, and this case is not controlled by Board of 
Education v. Moses, 51 Neb. 288, wherein the high school 
act of 1895 was held void. 

There being no error in the rulings of the district court, 
the judgment is 

AFFIRMED. 
Rosk, J., not sitting. 


JOSEPH TARNOSKI, APPELLEE, V. CUDAHY PACKING CoM- 
PANY, APPELLANT. 


FILep SEPTEMBER 25, 1909. No. 15,591. 


1. Trial: Directing Verpict. Where the evidence upon a question of 
fact material to the issue is conflicting, and such that reasonable 
minds might reach different conclusions, the question is one for 
the jury, and it is error for the court to direct a verdict. Gillis 
v. Paddock, 77 Neb. 504, followed. 


2. Master and Servant: APPLIANCES: ASSUMPTION OF Risk. A servant 
does not assume the risk of injury arising from his master’s hav- 
ing negligently furnished him an unsafe and defective working 
place, unless the servant knew of the unsafe or defective condition, 
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or ought by the exercise of reasonable care to have known of such 
unsafe or defective condition. 


: ACTION FOR INJURY: DEFENSES: ASSUMPTION OF RISK: Bor- 
DEN OF Proor. In an action for damages for personal injuries by a 
servant against his master grounded upon the laiter’s negligence, 
assumption by the servant of the risk of the injury other than that 
usually and ordinarily incident to his service is an affirmative 
defense, the burden of establishing which rests upon defendant. 


APPEAL from the district court for Douglas county: 
Lee S. Estecie, Jupen. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 
Lambert & Winters, contra. 


Goop, C. 


Plaintiff sued to recover for personal injuries sustained 
while employed by defendant as a painter in its South 
Omaha packing house. He alleges that defendant negli- 
gently assigned him to a certain dressing room whierein 
to change his clothes mornings and evenings; that the 
floor of said dressing room was rotten, unsafe and danger- 
ous, and that he was injured by said floor giving way 
and precipitating him into a hole therein. Defendant 
denied negligence, and alleged that it was unnecessary for 
plaintiff to use that part of the premises where he was 
injured; that the unsafe and dangerous condition of the 
premises was open, obvious and known to defendant; that 
defendant assumed the risk of the injury, and was negli- 
gent in his use of the premises. The affirmative allega- 
tions of the answer were traversed by the reply. Plain- 
tiff had judginent, and defendant has appealed. 

From the record it appears that plaintiff was employed 
as one of a gang of painters in defendant’s packing plant; 
that it is necessary, or at least desirable, before commenc- 
ing work in the morning that the painters change their 
ordinary clothing for other clothing suitable for their 
work, and to again change at the close of their day’s work. 
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A certain part of the premises was assigned to the plaintiff 
and the other painters as a dressing room. This so-called 
dressing room was located over certain machinery which 
was inclosed or boxed in. The top of the box arrangement 
inclosing the machinery formed the floor of the dressing 
room. This room was perhaps 20 to 25 feet from east to 
west and 30 to 40 feet long from north to south. Just 
above the floor of the dressing room and passing from east 
to west were certain pipes and beams. A number of the 
painters had boxes or lockers in this dressing room in 
which they stored their clothing and lunches. A part of 
these were on the north side and part on the south side. It 
also appears that they usually ate their noonday meals 
in this so-called dressing room. Plaintiff usually changed 
his clothes and ate his lunch on the north side of the 
room. There were no windows in the dressing room. The 
only natural light was afforded by a combination venti- 
lator and skylight, but the glass in this had become smoky 
and dirty, and afforded but little light. There were elec- 
tric lights suspended from the ceiling of the main room, 
but most, if not all, of these lights were lower than the 
floor of the dressing room, and afforded but little light 
therein. On.the morning of November 5, 1906, after plain- 
tiff had been employed by defendant for about six weeks, 
‘he changed his clothing as usual on the north side of the 
dressing room, and started to leave the dressing room, 
and was in the act of passing from the north side over the 
pipes and beams to the south side when some of the boards 
of the floor gave way and precipitated him into a hole, 
whereby he received the injuries complained of. 
Defendant contends that the undisputed evidence shows 
that the floor on the north side of the dressing room was 
rotten, weak, full of holes, and was openly and obviously 
unsafe and dangerous; that plaintiff had been warned 
not to use the north side of the room or to go on the north 
side because of its unsafe condition; that he knew of the 
unsafe and dangerous condition of the floor on the north 
side on the morning of November 5, when he was injured, 
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and that plaintiff thereby assumed all risk of the injury 
in using that side of the dressing room under the circum- 
stances, It is undisputed that the floor was in au unsafe 
and dangerous condition, and there is evidence tending to 
show that plaintiff had been warned and knew of the un- 
safe condition and the danger in using that part of the 
dressing room, and that the unsafe and dangerous condi- 
tion was obvious to a person of ordinary intelligence. 
Upon the other hand, there was evidence which tended to 
show that, by reason of the lack of light, the dangerous 
and unsafe condition of the floor was not obvious and was 
not readily discernible, and the defendant denies that he 
had ever been warned not to use the north side of the 
dressing room, and claims that he had never been informed 
and did not know that it was dangerous or unsafe. There 
was a conflict in the evidence, and the question was prop- 
erly for the jury. It was therefore proper for the trial 
court to refuse to direct a verdict for the defendant. 

Defendant complains of the refusal of the trial court to 
give the sixth instruction requested by it. The material 
part of the instruction is as follows: “The Cudahy Com- 
pany may permit the use of a portion of its premises to 
be used by the painters’ gang as a dressing room, and if 
the dangerous or defective condition of such place was 
known by plaintiff, or if he had an opportunity to ascer- 
tain such condition, the defendant could not be held lia- 
ble.” This does not correctly state the rule. The question 
is not properly whether the plaintiff had an opportunity 
to ascertain the defective and unsafe condition, but 
whether he knew of such condition or by the exercise of 
reasonable care ought to have known of such condition. 
The correct rule was given by the court in the fifth para- 
graph of its charge. 

Defendant complains of the fourth instruction given 
by the court on its own motion. The part of the instruc- 
tion complained of is as follows: “But the burden of 
proof is upon the defendant to satisfy you by a preponder- 
ance of the testimony that the said Tarnoski knew, or by 
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the exercise of reasonable care ought to have known, of 
the dangerous condition of said premises.” Defendant 
appears to insist that the risk was incident to plaintiff's 
employment, and under a general rule, well established 
by this and other courts of last resort, the risk of injury 
was assumed by the plaintiff. There is no question as to 
the rule contended for, but we do not think it applicable 
in the instant case. The rule is well established that the 
master must use reasonable care to provide a reasonably 
safe working place for his servants. A servant assumes 
the ordinary risks and danger incident to his employment, 
but he does not assume the risk of danger due to his 
master’s negligence in his failure to furnish him a reason- 
ably safe place to work. Grimm v. Omaha Electric L. & 
P. Co., 79 Neb. 387. If plaintiff’s evidence is worthy of 
credence, and the jury found that it was, he had no knowl- 
edge or information that the floor was defective or danger- 
ous, and he had no reason to expect or anticipate that he 
was in any danger from using the north side of the dress- 
ing room, and he did not by reason of his employment 
assume the risk of injury by reason of the unsafe and 
defective condition of the floor which was unknown to 
him. Defendant contends that the burden of proof was 
upon the plaintiff to show that he did not know, or that 
by the exercise of reasonable care he ought not to have 
known, of the dangerous and defective condition of ‘the 
floor. Whatever the rule may be in other jurisdictions, 
it is not the rule in this state. The injury did not arise 
from a risk usually and ordinarily incident to plaintiff’s 
service. In an action by a servant against his master, if 
the latter for a defense relies upon an assumption of a risk 
that is not usually and ordinarily incident to the plain- 
tiff’s service, the master must specially plead assumption 
of risk. Maxson v. Case Threshing Machine Co., 81 Neb. 
546. It follows that, if the defendant must plead the as- 
sumption of risk, then the burden of proof rests upon 
him to establish it. In Grimm v. Omaha Electric L. & P. 
(o., supra, it was held that a servant by his contract of 
e 
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employment assumes the ordinary risks and dangers in- 
cident thereto, but that he does not assume the risk of 
dangers due to his master’s negligence, and in the opinion 
it is said that the burden of proof is upon the defendant 
to establish such defense. See, also, New Omaha T.-H. E. 
L, Co, v. Dent, 68 Neb. 674; Hvans Laundry Co, v. Craw- 
ford, 67 Neb. 153. 

The defendant also complains that the court erred in re- 
fusing to give the second and third instructions requested 
by it. An examination of the court’s charge to the jury 
discloses that the substance of these instructions was in- 
chided in the third paragraph of its charge. The same 
instructions having already in substance been given to the 
jury, it was not error to refuse those requested. 

We find no reversible error in the record, and therefore 
recommend that the judgment of the district court be 
affirmed. 


DUFFIE, Epperson and CALKINS, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


THOMAS W. CAVETT, APPELLEE, v. H. M. GraHaM, 
APPELLANT, 


Fitep Ocroner 9, 1909. No. 15,496. 


Landlord and Tenant: Action For Rent. “In order to maintain an 
action to recover for rent due, the relation of landlord and ten- 
ant must have existed between the parties, either by express 
agreement or by implication.” Janouch v. Pence, 3 Neb. (Unof.) 
867. See, also, Skinner v. Skinner, 38 Neb. 756. 


APPEAL from the district court for Custer county: 
Brune O. HosTerLer, JupcE. Reversed. 


Ww 
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C. L. Gutterson and Hainer & Smith, for appellant. 
N.T. Gadd, contra. 


Reese, C. J. 


This action was instituted in the district court for the 
purpose of collecting rental or damages for the use and 
occupation of the north half and the southeast quarter of 
: ection 36, township 18 nortli of range 25, in Custer county. 
It is alleged in the petition, in substance, that plaintiff’s 
sight to recover is based upon certain leasehold interests 
conferred by the state in leasing the land to plaintiff’s as- 
signor. The answer, in addition to a general denial, al- 
leges that the defendant has been in possession of the land 
‘or more than 21 years prior to the filing of the answer, 
und that he came into such possession by virtue of a lease 
made by the state to one Loomis, and which lease was 
assigned to defendant in the year 1884 or 1885, and 
that he took possession thereunder, and has held the un- 
‘nterrupted possession ever since, residing thereon. It is 
stated that one I, C. Clark and plaintiff had an assignment 
uf a lease made to them by one G. M. Flock, a lessee under 
a lease made subsequent to the one under which he took 
possession; that the assignment was made to them jointly ; 
ihat on or about August 25, 1902, Clark and plaintiff, for 
a valuable consideration, assigned their interest therein 
io defendant, and that defendant has since said assignment 
jaid to the state all rentals as they matured. The statute 
of limitations is also presented as a defense. The reply 
is a general denial. The cause was tried to the court 
without the intervention of a jury, the trial resulting in 
2 finding and judgment in favor of plaintiff, and from 
which defendant appeals. 

The evidence introduced upon the trial is meager in 
some respects, owing to the fact that much of the written 

rtion thereof has been lost. Enough is shown to estab- 
lish the fact that during the time in which defendant 
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occupied the land under the leases assigned to him he failed 
to pay some of the rentals as they became due; that the 
state released to plaintiff’s assignor; that the assignment 
to plaintiff was made to “I. C. Clark and Thomas W. 
Cavett”; that Clark made the assignment to defendant; 
that defendant paid part of the purchase price in cash, 
and gave his promissory note payable to I. C. Clark and 
Thomas W. Cavett for the remainder; and that the note 
was indorsed by both, and delivered to a bank, where it 
was paid by defendant. The assigned Jease was delivered 
to defendant by Clark, and it las not since that time 
(August 25, 1902) been in plaintiff's possession. Plain- 
tiff testified that he sent about $10 to Mr. Clark to pay his 
half of the rental due up to the time Clark made the trans- 
fer. While his testimony is indefinite, it may be that he 
assisted in paying the taxes due at that time. However, 
we think it is reasonably clear that he sent only the $10 
referred to above. There seems to have been no objection 
made by plaintiff to the delivery of the leases to defendant 
by Clark and the retention thereof by defendant, which 
with the unexplained indorsement of the note by plaintiff 
is quite persuasive that he must have known of the as- 
signinent by Clark, and that the purchase price was for 
the whole interest. However, that may not be decisive, as 
plaintiff testified, in opposition to both defendant and his 
wife, that he had never informed defendant that Clark 
had authority to sell his interest. He also testified that 
Clark had no such authority. It was shown by his testi- 
mony that Clark resides in this state, but no effort appears 
to have been made to secure his evidence. It is very clear 
that plaintiff knew of the assignment by Clark, of the 
delivery of the leases by him to defendant, and of the de- 
fendant’s possession of the property during the whole 
time, claiming the exclusive right thereto. 

There is no proof that any contractual relation ever 
existed between plaintiff and defendant as to defendant’s 
occupancy of the land, or that the relation of landlord and 
tenant was ever created, either by express or implied agree- 
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ment, but that during the whole time of defendant’s pos- 
session he held and claimed the same as the owner of the 
leasehold estate. Plaintiff never was in either the actual 
or constructive possession of the property. We _ fully 
agree with counsel for plaintiff that, in order to permit 
a recovery for use and occupation, the relation of landlord 
«und tenant may be implied from the circumstances and 
conduct of the parties, but think that there must be some- 
thing in the way of agreement or action from which that 
implication may arise. We have searched the record in 
vain for proof of any circumstance or action which can 
by any system of reasoning sustain such a relation, or a 
presumption that it existed. It appears to be the well- 
’ settled law of this country that, in the absence of the ex- 
istence of that relation, or that the occupant was a dis- 
seizor without right, the action for use and occupation 
cannot be maintained. Defendant was never at any time 
wrongfully in possession. Even if plaintiff’s theory as to 
his continued ownership of the one undivided half interest 
in the property be correct, yet defendant’s possession was 
not wrongful. At the time of the transfer and delivery 
of the leases by Clark he was in possession as owner, 
claiming the exclusive right under the lease from the state 
which he held, notwithstanding it may not have been in 
force. He continued in possession after the transfer un- 
der the same claim of right, to the exclusion of all others. 
There is not shown to have been at any time any kind of 
recognition or acknowledgment of any right of plaintiff 
in or to the property. Under these circumstances, it 
would seem that the action for rent or use and occupation 
could not be successfully maintained without the prior 
establishment of plaintiff’s right to an accounting for 
mesne profits. This doctrine is recognized in Phillips ». 
Reynolds, 79 Neb. 626, where a recovery was permitted on 
the ground that there was a contract of lease, but under 
a law of congress the lease was void because not sanctioned 
or approved by the officers of the interior department. See, 
iso, Skinner v. Skinner, 38 Neb. 756; Janouch v. Pence, 
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3 Neb. (Unof.) 867. The cases upon this point are pretty 
thoroughly coated in 12 Ency. Pl. & Pr. 844 et sey., and it 
must be deemed sufficient to refer thereto. It is true that 
many of the cases there cited were decided in states where 
the common law rules of procedure were in force, but it 
is equally true that the rule is recognized in states not 
governed by those rules, 

The judgment of the district court is reversed and the 
cause remanded for further proceedings in accordance 
with law. 

REVERSED. 


DEAN, J., having been of counsel in the trial court, did 
not sit, and took no part in this decision. 


IN RE ESTATE OF LizzIE O’SHRA. 


JOHN J. O'SHEA, APPELLEE, V. HENRY J. BREUNIG ET AL., 
APPELLANTS.* 


FILED OcToper 9, 1909. No. 15,670. 


Executors and Administrators: WiLLs: ‘ALLOWANCES TO SURVIVING 
Spouse. Under the provisions of section 176, ch. 23, Comp. St. 
1907 (Ann. St. 1907, sec. 4903), “all the wearing apparel and 
ornaments and household furniture,” and other personal property. 
not exceeding $200 in value, of a deceased wife or husband vest 
in the survivor, as well when such survivor receives provision 
made in the will of the deceased as when the deceased died in- 
testate, and the survivor cannot be deprived of the allowance 
thereof by the will of the deceased, nor can the survivor be re- 
quired to elect whether he or she will accept other provisions of 
the will in his or her behalf before demanding the property de- 
scribed in the above section. 


APPEAL from the district court for Platte county: 
GrorGE H. THOMAS, JUDGE. Affirmed. 


* Rehearing denied. See opinion, p. 521, post, 
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P. EH. McKillip and Albert &€ Wagner, for appellants. 


John J. Sullivan, James G. Reeder and Louis Lightner, 
contra. 


REESE, C. J. 


The appellee, O’Shea, is the surviving husband of Lizzie 
O’Shea, who died testate. He was her second husband, she 
having been previously married to C. D. Murphy, deceased. 
She had one son, Cyril Eugene Murpliy, by her first hus- 
band. There was no issue of the second marriage. While 
there is nothing in the record disclosing the extent of her 
estate, the will, a copy of which is in the record, would 
seem to indicate that she died possessed of a considerable 
estate in her own right. She devised to her husband 200 
acres of land in Boone county, and the undivided three- 
fourths of two quarter sections of land in Platte county 
in fee. She also bequeathed to him certain specified art.i- 
cles of personal property consisting of a part of her house- 
hold goods and wearing apparel. Her piano and folding- 
bed she gave to the Franciscan Sisters of Charity of Hum- 
phrey, Nebraska. To the sisters of her former husband, 
Maggie and Nora Murphy, she bequeathed a diamond 
ring given her by him. To her sister, Maggie Anslme, she 
gave a specified ring, and to her niece, Isabel Breunig, 
another ring. To her son, Cyril Eugene Murphy, she left 
a portrait of his father, C. D. Murphy, a crayon portrait 
of his aunt, Nellie Murphy, and a specified oil painting. 
The ninth paragraph of the will provided: “AJl the rest 
of my household furniture, furnishings, carpets, chinaware, 
silverware, cutglass and paintings, I give and bequeath 
to my brothers and sisters (named in another paragraph 
of the will) to be divided equally amongst them,” each to 
select the articles desired, but, if they were unable to 
agree as to the division, the executors were directed to 
divide the property into seven parcels of practically the 
same value, and lots should be cast for the same, respect- 
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ively. All the residue of her estate, real and personal, was 
devised and bequeathed to her son, Cyril Eugene Murphy. 
The husband was appointed as the guardian of Cyril, and 
was also nominated as an executor of the will with Henry 
Breunig. The will was admitted to probate in Platte 
county. The executors qualified and entered upon the 
duties of their appointment. O’Shea accepted the pro- 
visions of the will in his behalf. He then filed a complete 
inventory and appraisement “of all the wearing apparel 
and ornaments and household furniture and other personal 
property left by the deceased” which he claimed was al- 
lowed to him by law as the surviving husband, and the 
sum of $200 in money, amounting to a total of $1,996.50, 
and asked the county court to assign the same to him un- 
der the provisions of section 4903, Aun. St. 1907 (Comp. 
St. 1907, ch. 23, sec. 176). This included all the property 
specifically bequeathed to others. The county court re- 
jected the claim, and O’Shea appealed to the district court, 
where the decision of the county court was reversed and 
the allowance made as claimed. The legatees appeal. 
The law under which this claim is made is found in the 
first clause of the section referred to, which is as follows: 
“When any person shall die possessed of any personal 
estate or of any right or imterest therein, not lawfully 
disposed of by his last will, the same shall be applied and 
distributed as follows: First, the surviving husband or 
wife, if any, and, if there be no surviving husband or wife, 
then the child or children, if any, of the deceased shall be 
allowed all the wearing apparel and ornaments ai J house- 
hold furniture of the deceased, and all the property and 
articles that was or were exempt to the deceased at the 
time of his or her death, from levy or sale upon execution 
or attachment, and other personal property, to be selected 
by her, him or them, not exceeding two hundred (200) 
dollars in value, and this allowance shall be made to such 
surviving husband or wife or child or children, if any, as 
well when he or she or they shall receive provision made 
in the will of the deceased as when the deceased dies in- 
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testate.” O’Shea accepted the provisions of the will by 
which the land and specific personal property was given 
him, and it is claimed by the legatees that those provi- 
sions placed it within his election to take under the law 
or under the will, and that, having taken under the will, 
he could not demand all the personal property specified 
in the inventory submitted in addition; that it was clearly 
in contemplation of the testatrix that he should not have 
both, as the personal property—all of it—was specifically 
bequeathed to the legatees; and that, having elected, he 
is bound by his election and must abide by it. This con- 
tention is not disputed by appellee as a general proposi- 
tion of law uninfluenced by legislative action, but it is 
insisted that the closing portion of the clause above quoted 
changes the rule, and, in effect, deprives a testator of the 
right or power to dispose of the property by will otherwise 
than as the law provides; that the provision that the al- 
lowance shall be made “as well when he * * * shall 
receive provision made in the will of the deceased as when 
the deceased dies intestate” precludes all idea of election 
and confers title as a legal right notwithstanding the other 
provisions of the will in his behalf. 

There can be no doubt but that it was the intention of 
the testatrix that the provision made for her husband in 
the will was all that he should have of the estate. This is 
made doubly certain, if possible, by the specific bequests 
to her son, her sister, and relatives of the former hushand 
of the enumerated articles. The only question, therefore, 
is as to her power to so dispose of her property. As we 
read the will, and observe that it confers upon the sisters 
of the deceased husband the ring given the testatrix by 
him, and to the son the portrait of his deceased father, the 
mind and conscience revolt and turn away from allowing 
the effort of appellee to thus ignore the expressed will of 
his deceased wife from whom he received such liberal pro- 
vision. The will was, no doubt, made in the firm belief 
in the integrity of the husband and that he would respect 
her last wishes, and either decline tu accept the provisions 
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made for him and take what the law gave him, or accept 
those provisions as made. However, this seems to be one 
of the cases where the provision of the statute may be 
made to work a hardship and injustice, for there appears 
to be no escape from the language of the statute. Many 
cases are cited by appellants holding that where one en- 
titled to a benefit under a will must, if he claims such 
benefit, abandon every right the assertion whereof would 
defeat, even partially, any of the provisions of the instru- 
ment, and that it isa maxim not to permit the same person 
to hold under and against a will, and those rules are rec- 
ognized and enforced in Godman v. Converse, 43 Neb. 463, 
but in no case do we find the decision made in the face of a 
statute similar to the one under consideration. Our at- 
tention is called to section 4907, Ann. St. 1907, but we see 
nothing in that section which would or could modify the 
clause in section 4903, above quoted. That section simply 
provides for election, we think, where the testator has the 
power to dispose of the property, and the section must 
be read in connection with section 4903 and the two con- 
strued together. By so doing, the property to be allowed 
the survivor is excluded from section 4907. Taking sec- 
tion 4903 as it reads, and we cannot take it otherwise, it 
seems to have been the purpose of the legislature to deprive 
a testator of the right or power to dismantle the home or 
any part thereof without the consent of the survivor. The 
case of Brichacek v. Brichacek, 75 Neb. 417, while not 
decided with reference to the sections under consideration, 
might shed some light upon the views of the court upon 
a similar contention. In that case the wife was the owner 
of two 80-acre tracts of land, one of which was the family 
homestead. By her will she devised the homestead to her 
children and the other tract of land to her husband. He 
accepted the provisions of the will, and claimed his home- 
stead right of a life estate in the home and the fee title to 
the other tract. We held that he was entitled to both, as 
the law gave him his homestead right of which he could 
not be divested except by his uwn act, and that there was 
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no requirement that he should elect, and that his accept- 
ance was not an election. The principle involved in the 
two cases is practically the same. 
It follows that the judgment of the district court will 
have to be affirmed, which is done. 
AFFIRMED. 


Root, J., concurring. 


I concur in affirming the judgment of the lower court 
for the reasons hereafter stated. O’Shea was claiming 
property that descended absolutely to him upon the death 
of his wife, notwithstanding her will. Ann. St. 1907, sec. 
4903. Section 5065, Ann. St. 1907, directs executors as 
well as administrators to make a separate and distinct 
inventory and appraisement of the household furniture 
and other personal property, which may be allowed the 
widow, pursuant to the provisions of the chapter on de- 
cedents, and provides that such chattels shall not be con- 
sidered assets in the lands of those officers of the court. 
Preceding 1901 the surviving wife, and not the husband, 
was given the wearing apparel, ornaments, household fur- 
niture, etc., of the deceased spouse. In 1901 the surviving 
husband and wife were placed on an equality with respect 
to said property (laws 1901, ch. 27), and the legislature 
in 1907 (laws 1907, ch. 49) continued that policy. Section 
5065, Ann. St. 1907, is identical with section 200, ch. 14, 
Rev. St. 1866, and has never been amended. The fact that 
the legislature has not amended the last cited statute so 
as to specifically mention the surviving husband as well 
as the wife does not make it inapplicable to the husband’s 
case.. O’Shea, therefore, did not depend upon the will for 
title to the property in dispute. Jn re Estate of Fletcher, 
83 Neb. 156. The cited case was decided with reference to 
the statute in force prior to the amendment of 1907, supra, 
but it is somewhat in point. 

Counsel! for appellants argue with commendable learn- 
ing the doctrine of election, but that principle does not 

14 
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apply to the record in this case. O’Shea filed his separate 
inventory enumerating the articles and the $200 claimed 
by him under section 4903, supra. Appellants objected to 
the surviving spouse receiving that property because it 
had been bequeathed to other legatees by his deceased 
wife, and claimed that, as O’Shea had accepted the land 
devised to him by that instrument, he had elected to take 
thereunder, and must renounce all claim to the chattels. 
O’Shea stands in the same light as though he had owned 
the disputed chattels at the time of his wife’s death. In 
that event, as in the instant case, by asserting title to the 
chattels under the law, he would be claiming against, not 
under, the will. In cases like the one at bar the doctrine 
of election is actually that of compensation. 1 Pomeroy, 
Equity Jurisprudence (3d ed.), secs. 467, 468, 469; 2 
Story, Equity Jurisprudence (13th ed.), secs. 1085, 1086; 
Rogers v. Jones, 3 Ch. Div. (Eng.) 688; Bigland v. Hud- 
dleston, in note to Freke v. Barrington, 3 Brown Ch. 
(Eng.) *274, *286; Carper v. Crowl, 149 Ill. 465; Williams 
v. Williams, 5 Gray (Mass.) 24. - 

Judge Story, in 2 Equity Jurisprudence (13th ed.), sec. 
1079, and note, p. 426, refers to the principles of the civil 
law which do not permit the beneficiary in a will to re- 
ceive any advantage therefrom if he takes against it. Mr. 
Swanston in his note to Gretton v. Haiward, 1 Swan. Ch. 
(Eng.) 409, 444, comments upon the difficulties that may 
arise in cases of election: where a bequeathed chattel may 
possess a value peculiar to the individual because of asso- 
ciations, but concludes that, unless the difficulty is un- 
surmountable, the doctrine of compensation will apply. 

To the writer it seems that O’Shea, in asserting his legal 
rights to the enumerated property and the $200, has irrev- 
ocably elected to take against the will, and to hold the 
land devised to him, in trust, as far as may be necessary 
to compensate the other legatees for their disappointment 
in not receiving said chattels and money. It goes without 
saving that a county court is without jurisdiction to de- 
clare and make that trust effective with relation to real 
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estate. There is nothing upon which the decree of the 
county court can operate to satisfy the appellants, unless 
it has the power to divert the husband’s title to the chat- 
tels and vest it in the coinplaining legatees. I agree with 
the Chief Justice that the policy of this state, as evidenced 
by the will of the legislature, forbids that assumption of 
authority. 

The decree of the district court reversing that of the 
county court and directing the delivery to O’Shea of the 
disputed chattels should be affirmed, but without prejudice — 
to any proper action by appellants for compensation. 


Lerron, J., concurs in these views. 


Fawcerr, J., dissenting. 

The statute under which O’Shea claims the right to hold 
the picture of his deceased wife’s former husband, and the 
wedding ring which her former husband gave her, and 
other ornaments bequeathed by her to her personal rela- 
tives, is section 4903, Ann. St. 1907. It reads as follows: 
“When any person shall die possessed of any personal 
estate or of any right or interest therein, not lawfully dis- 
posed of by his last will, the same shall be applied and 
distributed as follows: First, the surviving husband or 
wife, if any, and, if there be no surviving husband or 
wife, then the child or children, if any, of the deceased 
shall be allowed all the wearing apparel and ornaments 
and household furniture of the deceased, and all the prop- 
erty and articles that was or were exempt to the deceased 
at the time of his or her death, from levy or sale upon 
execution or attachment, and other personal property, to 
be selected by her, him or them, not exceeding two hun- 
dred (200) dollars in value, and this allowance shall be 
made to such surviving husband or wife or child or chil- 


dren, if any, as well when he or she or they shall receive 
provision made in the will of the deceased as when the 


deceased dies intestate.” A careful study of the above 
provisions of the statute satisfies me that the legislature 
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intended to recognize the right of any person to dispose of 
all of his personal property by will, but that, in the event 
of his failing so to do, the surviving husband or wife 
should be permitted to take and hold, as against the heirs 
at law, “all the wearing apparel and ornaments and house- 
hold furniture of the deceased, and all the property and 
articles that was or were exempt to the deceased at the 
time of his or her death, from levy or sale upon execution 
or attachment.” Down to that point in the section of the 
statute quoted I am satisfied that the legislature intended 
the articles of personal property thus enumerated to go 
to the surviving husband or wife on/y when the same had 
not been disposed of by will. Then, realizing that upon 
the death of the party the surviving husband or wife 
might be left without immediate means of support, it 
further provided: “And other personal property to be se- 
lected by her, him or them, not exceeding two hundred . 
(200) dollars in value.” By “other personal property” it 
is clear that the legislature meant personal property other 
than wearing apparel, ornaments and other articles of 
personal property previously enumerated in the section. 
The word “other” means that, or it is meaningless. Hay- 
ing decided to give the surviving husband or wife other 
personal property not exceeding $200 in value, in order to 
make it absolutely certain that such survivor should be 
entitled to such $200, the legislature added: “And this 
allowance shall be made to such surviving husband or 
wife or child or children, if any, as well when he or she 
or they shall receive provision made in the will of the 
deceased as when the deceased dies intestate.” It is clear 
to my mind that the legislature intended the words “this 
allowance” to apply only to the “other personal property,” 
and that it never was the intention of the legislature that 
it should apply to the ornaments, wearing apparel, etc., 
first enumerated in the section under consideration. The 
“other personal property,’ it will be observed, is not to be 
selected from the ornaments and wearing apparel, because 
by the word “other” it is distinctly separated therefrom. 
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This $200 worth of personal property it is evident the leg- 
islature intended might be selected from personal property 
outside of what had just been described in the act, such 
as horses, cattle, moneys, notes, mortgages, and the like; 
and, in order that neither heirs at law nor creditors might 
deprive the survivor of that $200 worth of property by 
any rule of construction such as election or the like, the 
legislature added the words: “And this allowance shall 
be made to such surviving husband or wife or child or 
children, if any, as well when he or she or they shall re- 
ceive provision made in the will of the deceased as when 
the deceased dies intestate.” “In the construction of 
statutes, a limiting clause is to be restrained to the last 
antecedent.” Cushing v. Worrick, 9 Gray (Mass.) 382; 
Sedgwick, Construction of Statutory and Constitutional 
Law (2d ed.) p. 226; Pearce v. Bank of Mobile, 38 Ala. 
693; School District v. Coleman, 39 Neb. 891. 

That. the legislature intended to apply the exception in 
the case of one dying testate to the $200 worth of other 
personal property is a reasonable construction is borne 
out by the fact that that clause of the section under con- 
sideration designates the only property which would pro- 
vide support for the survivor during the time consumed in 
the administration of the estate and prior to the time when 
the bequests in the will would become available to the 
beneficiaries. It being just as necessary that a survivor 
should have means with which to buy bread when the de- 
ceased dies testate as when he or she dies intestate, there 
is good reason why the exception should have been in- 
serted. This is the thought which runs through all of the 
authorities. They are quite uniform in holding that it is 
beyond the power of a testator to deprive his widow or 
children of means of support during the pendency of pro- 
bate proceedings and prior to the time when the bequests 
in the will become available. To my mind, there is no 
escape from the conclusion that the act under considera- 
tion was designed to provide means by which a survivor 
could obtain immediate temporary support, and that it - 
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was not the intention of the legislature to take away from 
the owner of personal property his right to dispose of the 
same by will, but to simply burden the personal estate 
coming within the exception referred to, to the extent of 
providing such immediate, temporary support for the sur- 
vivor. If I am right in this construction of the statute, 
then Mrs. O’Shea had a perfect right to bequeath the spe- 
cific articles of personal property set out in her will, as 
was done, including her former husband’s picture and the 
wedding ring which he had given her; and appellee must 
be satisfied with taking the lands devised to him by the 
will, and “other personal property” ; that is, property other 
than the ornaments, jewelry, etc., to the extent of $200. 

If I am right in this, it is not necessary to either over- 
rule or distinguish Brichacek v. Brichacek, 75 Neb. 417, 
which could be easily done, or to discuss the doctrine of 
election, which could also be invoked to defeat a recovery 
by appellee in this case, which is so utterly without merit 
as to call forth the language of the Chief Justice in his 
opinion and which for emphasis I here repeat: “As we 
read the will, and observe that it confers upon the sisters 
of the deceased husband the ring given the testatrix by 
him, and to the son the portrait of his deceased father, 
the mind and conscience revolt and turn away from al- 
lowing the effort of appellee to thus ignore the expressed 
will of his deceased wife from whom he received such lib- 
eral provision. The will was, no doubt, made in the firm 
belief in the integrity of the husband and that he would 
respect her Jast wishes, and either decline to accept the 
provisions made for him and take what the law gave him, 
or accept those provisions as made.” Appellee should not 
be permitted to “thus ignore the expressed will of his de- 
ceased wife from whom he received such liberal provision.” 
Being unwilling to deal justly with the estate left by her, 
and with the son whom she committed to his care, the 
court should compel him to do so. 
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ARTHUR WILSON ET AL., APPELLANTS, V. BARTUS WILSON, 
APPELLEE, 


FILED OCTOBER 9,1909. No. 15,422. 


1. Deeds: Variptry. A deed to real estate, executed and delivered, fs 
valid between the parties, though not lawfully acknowledged nor 
witnessed, and is sufficient to convey the land described therein, 
with the exception of the homestead of the grantor. 


2. 


DELIVERY. Evidence examined, its substance stated in the 
opinion, and held sufficient to sustain the finding of the district 
court that the deed in question was in fact delivered to the 
grantee. : 


3. Former Opinion Modified. Former opinion, 83 Neb. 562, modified, 
and our former judgment adhered to. 


REHEARING of case reported in 83 Neb. 562. Affirmed 
as modified. ’ 


BaRNES, J. 


Our former opinion in this case will be found in 83 
Neb. 562, to which reference is made for a comprehensive 
statement of the facts. It was contended on the rehearing 
that the deed from Charles Wilson, deceased, to Bartus 
Wilson, the defendant herein, which was witnessed by no 
one but the wife of the grantor, was void, because she was 
incompetent to act in that capacity, and that we erred in 
our former opinion by holding that her certificate of 
acknowledgment to that instrument subsequently made 
rendered it a valid conveyance of the real estate in ques- 
tion. Upon a careful reconsideration of this case, we find 
that the authorities are somewhat divided upon that ques- 
tion; but, as the judgment of the trial court must be af- 
firmed upon other grounds, we express no opinion on this 
point. It will be observed that this is an action at law to 
obtain an order of partition. During the progress of the 
trial it was found that the homestead of the deceased was 
included in the deed, and it was conceded that as to that 
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part of the premises the conveyance was void. Thereupcen, 
in order to proceed with the trial, the parties stipulated 
that the 40 acres on which the family dwelling house: was 
situated at the time the conveyance was made should con- 
stitute the homestead and at the conclusion of the trial 
the court found that the plaintiffs were entitled to have 
the homestead partitioned, but that the remainder of the 
premises was conveyed by the deed in question to the de- 
fendant, Bartus Wilson, and judgment was rendered ac- 
cordingly. 

’ Counsel first claims that the deed is void for want of 
proper acknowledgment. We think that this contention 
cannot be sustained. In /arrison v. McWhirter, 12 Neb. 
152, it was said: “A deed of real estate, executed, wit- 
nessed and delivered, is effectual to pass title, though not 
lawfully acknowledged or recorded.” In Horbach v. T'yr- 
rell, 48 Neb. 514, we held that the functions of an acknowl- 
edgment are twofold: First, to authorize the deed to be 
given in evidence without further proof of its execution; 
and, second, to entitle it to be recorded. And unless the 
real estate conveyed or incumbered is the homestead of 
the grantors, an acknowledgment is not essential to the 
validity of the conveyance. This rule was followed and 
approved in Holmes v. Hull, 50 Neb. 656; Linton v. Cooper, 
53 Neb. 400; Interstate Savings & Loan Ass’n v. Strine, 
58 Neb. 133; Morris v. Linton, 61 Neb. 587. “As between 
the parties, in the absence of any statutory provision mak- 
ing the acknowledgment an essential part of the iustru- 
ment, the title passes immediately upon the execution and 
delivery of the instrument; and, as against the grantor, 
his heirs and devisees, such instrument is as valid with- 
out an acknowledgment as with one. In other words, 
there ‘is no necessity for acknowledgment as between the 
parties.” 1 Cyc. 514. This rule is supported by many 
cases decided by this court. There is no statute in this 
state requiring acknowledgment of a deed to real estate 
which does not convey the homestead, except to entitle it 
to be recorded, and we are of opinion that the district 
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court upon this point properly held that the deed in ques- 
tion was sufficient to convey all of the premises described 
therein, except the homestead of the grantor. 

It is next contended that the wife of the grantor was 
an incompetent witness to the execution of the deed in 
question, and, as it was witnessed by her alone, it is void, 
and conveys no title to the defendant. Whether the wife 
of the grantor was a competent witness to the execution 
of the deed need not now be determined. In Prout v. 
Burke, 51 Neb. 24, it was held that a mortgage, not on the 
homestead, executed and delivered, is valid between the 
parties, though not lawfully acknowledged nor witnessed. 
In Holmes v. Hull, 50 Neb. 656, it was said: “A mortgage 
upon real estate, other than the homestead, executed and 
delivered by the mortgagors, is valid between the parties 
and those having knowledge of its existence, although not 
lawfully acknowledged or witnessed.” In Pearson v. 
Davis, 41 Neb. 608, we held that a deed to real estate, exe- 
cuted, acknowledged and delivered by the grantor, is valid 
between the parties, though not witnessed. We think, 
therefore, we may safely say that an unacknowledged and 
unwitnessed deed, if executed and delivered, is sufficient 
to convey title; that its validity cannot be questioned by 
the parties or their heirs at law, and we have no hesitancy 
in applying the rule in this case, because the plaintiffs are 
none other than the legal heirs of the grantor. 

Plaintiffs’ further contention is that, the deed being 
void as to the homestead, it is void as to the remainder of 

_the land described therein. Upon this point it was said 
in our former opinion: “Thompson, Homesteads and Ex- 
emptions, secs. 476, 477, announces the rule adopted by a 
great majority of the courts that a deed or mortgage exe- 
cuted by the- husband alone, which conveys the homestead 
and other property, is void only as to the homestead estate, 
and operates as a good conveyance of property in excess 
of the homestead. This is the view seemingly taken by 
this court in SVhitlock v. Gosson, 35 Neb. 829.” This rule 
Was again recognized in Jeske v, Dittberner, T0 Neb. 544, 
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118 Am. St. Rep. 802. We therefore adhere to the rule 
announced in our former judgment upon this point. 
Plaintiffs also contend that the district court erred in 
finding that the deed in question was delivered by the 
grantor to the defendant Bartus Wilson. It is conceded 
that the possession of a deed by the grantee, in absence of 
opposing circumstances, is prima facie evidence of deliv- 
ery, and the burden of proof is on him who disputes this 
presumption (Roberts v. Sicearingen, 8 Neb. 363; Brit- 
tain v. Work, 13 Neb. 347) ; but it is insisted, however, that 
the circumstances disclosed by the record in this case 
overcome the presuniption. The circumstances relied upon 
are the confidential relation between the parties, and the 
fact that at the time the deed was executed the defendant 
and the grantor, who were father and son, were living 
together in the same house, or as one family, and the op- 
portunity was thus offered to the defendant to surrepti- 
ticusly, and without the knowledge of the grantor, obtain 
possession of it. An examination of the record, however, 
discloses that at or about the time of the execution of 
the deed the defendant made a life lease, to his mother, of 
the premises in question. It also appears that a part of the 
consideration for the conveyance was the agreement of the 
defei ‘aut to care for, support and maintain his father 
and mother so long as they should live; and it is not 
claimed or contended that he did not fully and properly 
_ perform his part of the agreement. Again, it will not be 
presumed, in the absence of any evidence, that the defend- 
ant would commit an unlawful act by abstracting from 
his father’s papers a deed which had never been delivered, 
and publish the same as the genuine deed of his father. 
It must also be borne in mind that the deed in question | 
was executed on the 6th day of May, 1891; that the de- 
fendant from that time until the death of his father and 
mother continued to reside upon the premises in question, 
and thereafter exercised all his rights of ownership and 
dominion over the same; that his mother died in 1894; and 
that he remained in undisturbed possession thereof with- 
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out claim of ownership on the part of the plaintiffs until 
the 30th day of December, 1904, when this action was com- 
menced, It further appears that the plaintiff, Arthur 
Wilson, since the execution of the deed in question, has 
rented the premises from the defendant and paid him the 
rent therefor, thus tacitly acknowledging his ownership. 
He also testified on the trial that he saw the deed some 
time after the month of October, 1893. J*inally, we find 
from the record that James Wilson, who was made a party 
plaintiff in this case without his knowledge or consent, 
testified upon the trial that when the estate was probated, 
which was some time in the fall of 1893, he had a conversa- 
tion with one of the plaintiffs, in which his assistance was 
solicited to obtain a share of the property. His testimony 
is as follows: “He wanted me to go down. He said that 
Bart claimed to have a deed for the place, and said le 
thought that we should all have an equal share in the place, 
and he wanted me to go down and help them out. I told 
him that I thought Bart had earned the place then, and 
that, as far as I was concerned, I was willing he should 
have it; that I would have nothing to do with it.” It 
therefore seems clear that the finding and judgment of the 
district court that the deed was in fact delivered to the 
defendant are amply sustained, not alone by the ordinary 
presumption of delivery, but also by sufficient competent 
evidence. 

For the foregoing reasons, our former opinion, as modi- 
fied herein, is adhered to, and the judgment of the district 


court is 
AFFIRMED. 
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HarM B. HESPIN, APPELLANT, V. JOHN F. WENDELN ET AL, 
APPELLEES, 


Fixed OcToBer 9,1909. No. 15,757. 


1. Specific Performance: Evipence. Direct evidence that a testator 
made an oral contract with his stepson that he should remain in 
the family, assist in managing the testator’s business, carry on 
the work of the farm, and perform the duties of a son until he 
should become 21 years of age, on condition that at that time he 
should receive a team, harness and wagon, and at the death of 
the testator share equally with his own children in his estate, 
if clear and satisfactory, will entitle the plaintiff to a decree for 
specific performance where it is apparent that he has fully per- 
formed the contract on his part. 


2. Evidence examined, and held sufficient to require a finding and judg- 
ment for the plaintiff. 


APPEAL from the district court for Otoe county: PAUL 
JESSEN, JUDGE. Itcversed with directions. 


Pitzer & Hayward, for appellant. 


8S. P. Davidson and Corydon Rood, contra. 


BARNES, J. 


This action was brought in the district court for Otoe 
county to enforce the specific performance of an alleged 
verbal contract between the plaintiff and one John A. 
Wendeln, deceased. The trial resulted in a finding and 
judgment for the defendants, and the plaintiff has ap- 
pealed. This brings the case before us for a trial de novo, 
and we are required to make our finding and form our 
conclusion from the evidence contained in the record, with- 
out particular regard to the findings and judgment of the 
trial court. 

It appears that the plaintiff was born out of wedlock as 
the natural son of his mother about nine years before her 
inarriage to John A. Wendeln. The contract sought to 
be euforced and the facts on which plaintiff bases his claim 
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are set out in the petition, in substance, as follows: The 
plaintiff's mother and John A. Wendeln were married in 
Etzel, Germany, when plaintiff was nine years of age, and 
moved immediately after their marriage to Otoe county, 
Nebraska, where they lived to the time of their respective 
- deaths; that after their removal to America the plaintiff 
remained in the family of his mother and stepfather, and 
worked upon the farm where they lived, without wages, 
until after he became of age; that about a year after that 
time he received from his stepfather a team, harness and 
wagon. It is further alleged that the plaintiff never knew 
his father; that his mother received from his own father a 
considerable sum of money, at least $200 in amount, to 
be used for plaintiffs benefit, and to assist his mother in 
caring for him; that she worked out and provided for her- 
self, and upon her marriage to Jolin A. Wendeln this 
money was used in bringing the family to America, and to 
start them in farming; that from the time of their arrival 
in America the plaintiff took his stepfather’s name, and 
was known by that name during his boyhood, at home, at 
school and generally among the people of the community 
where he lived; that he habitually called his stepfather 
“Pa,” and was called by him “My Harm, my son, and my 
child”; that the plaintiff after coming to America was 
permitted to attend school a few months, and learned to 
speak and write the English language readily; that he 
was kept at work almost constantly in assisting his step- 
father in breaking out land purchased, in bringing the 
same into a state of cultivation, and in the farm work gen- 
erally; that not only in this way did he assist his step- 
father, but he also assisted him in business matters and 
in the management of the farm, so that his stepfather was 
dependent upon him and trusted him as his own son. The 
petition further alleged that during the year 1878, when 
plaintiff was 16 years of age, he was offered employment 
in a drug store in the village of Syracuse, on terms such 
as would enable him to attend school, complete his educa- 
tion, and make a living for himself; that he desired to 
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accept this offer, and his mother was willing he should do 
so for his own good, but his stepfather insisted that he 
could not get along without him, and, in requesting plain- 
tiff to remain with him, promised plaintiff and his mother 
that, if he would remain npon the farm and help him as 
he had theretofore done until he should reach the age of 
21 years, he would then give him a team, harness and 
wagon to enable him to begin farming for himself, and that 
plaintiff should share equally with his own children, who 
are defendants herein, in whatever property he should 
have at the time of his death; that, relying upon this 
agreement, the plaintiff gave up the employment men- 
tioned, and continued to work on the farm with and for 
his stepfather without wages; that from that time on 
plaintiff did a large part of the management and work of 
the farm until he was nearly 22 years old, at which time 
his stepfather gave him a team, harness and wagon ac- 
cording to the terms of his agreement, and in part fulfil- 
ment of his contract; that thereafter, and up to the time 
of his death, his stepfather continued to rely upon the 
plaintiff for assistance and advice, and frequently ex- 
pressed to him and to others his regard for plaintiff as 
his own son, and his intention to so treat him in the di- 
vision of his property at the time of his death; that their 
relations and mutual obligations to each other and his 
stepfather’s dependence upon him formed a part of the 
inducements for making the agreement set out and the 
consideration therefor. The petition further alleged that 
the property left by John A. Wendeln at the time of his 
death was largely accumulated as a result of the labor 
and assistance given him by plaintiff in the early times 
when the land to which they had come and the country 
where they lived was new. Full and complete performance 
was alleged on the part of plaintiff, together with a failure 
to perform on the part of the deceased. Plaintiff prayed 
for specific performance of the contract, and a decree set- 
ting apart to him one-fourth of the assets of the estate, and 
for general equitable relief, 
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John I?. Wendeln, Anna 8. Wendeln and Metha Juilfs, 
together with Theodore Frerichs, the executor of the es- 
tate of the deceased, are the defendants. By their answers 
they deny both generally and specifically all of the allega- 
tions of the petition. They further plead the statute of 
frauds, in that no writing of any kind was ever made or 
signed evidencing any such contract, and allege want of 
consideration. It is further alleged by the answers tliat 
all of the property in question above the amount and 
value of $1,200 was accumulated by the defendants and 
their father after plaintiff became of age; and that the 
team, harness and wagon mentioned in the plaintiff's peti- 
tion were given to him by his stepfather as an act of kind- 
ness, gratuitously performed, to aid the plaintiff in start- 
ing in life for himself. The reply admits that there was 
no writing evidencing the contract alleged, but denies each 
and every other allegation contained in the answers. 

An examination of the record discloses that there is no 
controversy as to the following facts: John A. Wendeln 
died in Otoe county, Nebraska, in July, 1906, leaving an 
estate, consisting of real and personal property, of the 
value of $25,000, incumbered by an indebtedness of $1,008; 
that the defendants John F. Wendeln, Anna 8. Wendeln 
and Metha Juilfs are the children of John A. Wendeln 
and his wife, the plaintifi’s mother, and therefore the 
plaintiff is the stepson of the deceased, and half brother 
of the above named defendants; that the plaintiff was born 
in the year 1862 in the village of Etzel, Germany, and 
bears his mother’s maiden name, she being unmarried at 
the time of his birth; that the defendants above named, 
together with Theodore Frerichs, the executor of the es- 
tate, are the only persons interested therein; that by the 
last will and testament of John A. Wendeln division of 
his property was made among his own children, with a 
legacy of $300 only to the plaintiff; that plaintiff’s mother 
and John A. Wendeln were married in May, 1871, in Etzel, 
Germany, when the plaintiff was nine years of age, and, 
together with plaintiff, removed iminediately to Otoe 
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county, Nebraska; that plaintiff remained in the family of 
hig mother and stepfather, and worked upon the farm 
where they lived, without wages, until he became of age, 
and after that time he received from his stepfather a team, 
harness and wagon, as alleged in the petition. 

It further appears that the only question about which 
there is any serious controversy is whether or not the con- 
tract relied on by the plaintiff was made as stated in his 
petition. The evidence on that question is, in substance, 
as follows: One William Kronsbein testified in effect that 
about the first of June, 1878, he made a trip with John 
Wendeln, his brother Herman, and the plaintiff to the 
village of Syracuse; that while there he heard Mr. Green, 
who was the proprietor of a drug store in that village, 
offer the plaintiff a place in his store. The witness said: 
“J heard all this talk in the drug store, and I told John 
Wendeln on the street that Harm (meaning the plaintiff) 
was going to leave, and that was all that was said at first. 
And then on the road John commenced talking to Harm. 
He says, ‘Well, Harm, Bill told me you was going to leave.’ 
‘Well,’ Harm says, ‘Yes, I am going to work for Green.’ 
The old man says, ‘Harm, if you leave me I am lost’; and 
then he made the agreement with him. He says, ‘I give 
you a team, wagon and harness, and start you out, if you 
stay with me until 21 years old.’ And I told him, ‘It is 
better to write it out in black and white.” And John says, 
‘That ain’t necessary, we got two witnesses. You be a 
witness and my brother Herman.’ That was all that was 
said at first. Then we crossed the creek, and on the other 
side he says, ‘Well,’ he says, ‘I do better, Harm. If you 
stay with me, and work like you always did, you get the 
same as them other children. You are my boy, as good as 
them others.’ That was all that was said on the road. 
Now, the next morning, well, he says that Harm would 
stay. He told. his wife just the same as he told it on the 
road. And George Wilke asked me if he made that agrec- 
ment with Harm about the wagon and harness and the 
rest, and I told him, ‘Yes’ * * * And John Wendeln 
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come in himself, and we talked it over, and he says, now 
Harm was going to stay just the same, team, wagon and 
harness and his share.” 

A witness by the name of Fritz Pahde testified that 
subsequent to the year 1878 he had a talk with John A. 
Wendeln, in which the witness said: “This Harm ain’t 
your boy.” And Wendeln replied: “Yes, it is my boy, even 
if I am stepfather to him. I call him my boy anyhow.” 
“ ‘Well,’ he says, ‘I call him my boy, and he is just as good 
as any of my other children.’ He says, ‘Whenever he is 
around he is just as any of the rest of them, and he will 
get just as much as any of the rest of them.’ ” 

One John Badberg testified that he had a talk with 
Wendeln about Harm Hespin. He said: “He told me, 
‘That boy works hard, and I couldn’t get along without 
him.’ And he says, ‘I never forget him, when I get good 
luck, and something left when I die, he gets his part just 
as the other ones.’ ” 

John Henrichs testified that, in a conversation with the 
deceased about Harm Hespin, the deceased said: “He 
wanted Harm to live there yet, and Harm was a good boy, 
he treat him all the time good, and Harm get his share 
just the same as other people. That is what he told me.” 
On cross-examination the witness said: “Well, he told me 
that Harm was a good boy, and he like to give him just 
the same as them other ones.” 

The plaintiff-was himself permitted to testify over ob- 
jections, in substance, as follows: “I heard a conversation 
between my father and my mother. Father told her I was 
going to leave home, and that they couldn’t spare me. 
He said, ‘I have made Harm an offer, and I think it is 
good enough. It is the best I can do. What do you think 
about it?’ She says, ‘What is it?’ He says, ‘I have offered 
him a team, harness and wagon, and if he will stay until 
he is 21, and if there is any property after you and me are 
dead and gone, I told him he could have an equal share 
with the rest of the childen.’ Mother then came to me and 
talked to me, and said, ‘Harm, we can’t very well get along 

15 
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without you. We are now making money, making good 
headway, and [ think father has offered you a good thing 
here. I would like to have you stay with us.” And I says, 
‘All right, I will do so.’” The plaintiff also testified, over 
objections, that he heard a conversation between one 
Stromer and his stepfather as follows: “Mr. Stromer was 
standing on the sidewalk in there, and drank a glass of 
beer. We venerally drank a glass of beer when we went 
to town, We walked up to him, and Mr. Stromer says, 
‘Are you Sick, John.’ Jather says, ‘Yes, I am not feeling 
well” ‘Well, he says, ‘John, why don’t you quit work. 
You don’t have to work, you got plenty.’ ‘No,’ father says, 
‘I got to work. I have got to get some more.’ Stromer 
says, ‘You have got those three childven, you got enough 
for them.’ Father says, ‘No, I have got four children. 
This boy is just the same as the rest of my children, and 
after I die he gets the same as the rest of my children.’ 
That was the conversation.” 

It appears that the trial court refused to consider this 
testimony because he thought it was incompetent. How- 
ever, in addition to the evidence above set forth, there were 
several facts and circumstances testified to by other wit- 
nesses which tended in a measure to corroborate the evi- 
dence of Mr. Kronsbein as to the making of the contract 
in question, and there is nothing in the record which 
shows or tends to show that the foregoing testimony was 
false or unreliable in any particular. As shown by the 
record, nearly all of the witnesses were Germans, and, 
although they could not speak the English language cor- 
rectly, yet their evidence bears the stamp of truth, and is 
convincing in its effect. We are therefore of opinion that 
it meets the requirement of the rule that to establish such 
a contract the evidence must be clear and satisfactory. 

In Kofka v. Rosicky, 41 Neb. 328, 25 L. R. A. 207, it 
appeared that a girl about 17 months old was given by her 
parents to ber uncle and aunt under an agreement that 
they would adopt her and rear, nurture and educate her ; 
that she was to be as their own child, and at their death 


VoL. 85] SEPTEMBER TERM, 1909. 179 


Tespin y. Wendein. 


she was to receive or be left all the property which they 
might own. She lived with them until they died some 10 
years afterward, took. their name, did not recognize or 
know her own father or mother in the true relation, but 
knew them as, and called them, uncle and aunt, and knew 
and recognized her uncle and aunt as father and mother. 
They died possessed of real estate in the city of Omaha 
which they did not by will leave to her. It was held that 
she was entitled to’ a decree giving her the title to the 
property by way of specific performance of the contract. 

In Harrison v. Harrison, 80 Neb. 103, it appeared that 
one James Harrison owned a quarter section of land in 
York county, Nebraska; that he was a widower, and the 
father of William A., Hattie E., and Frederick J. Harri- 
son; that in the spring of 1893 the father and Frederick J. 
moved upon the farm in York county, and lived there until 
1898; that Frederick J. married, bringing his wife to the 
farm; that at the time they moved to the farm in question 
Frederick J. had a position in Denver, where he was doing 
well; that, in order to induce him to abandon his position 
and live with him upon the farm, the father agreed to give 
him the farm at the time of his death. After the father’s 
death Frederick J. and his wife continued to live on the 
farm, and claimed to own the same by reason of his having 
complied with the terms of the agreement. Suit was 
brought by his brother and sister to quiet their title to 
two-thirds of the land and partition the same. It was 
held that, by having complied with the terms of the:con- 
tract, Frederick J. became the owner of the land, and his 
contract was specifically enforced. 

In Peterson v. Bauer, 83 Neb. 405, it appeared that one 
John H. Bauer adopted Sarah Matilda Nix when she was, 
eight years of age under an agreement with her father 
that he would take her as his own child, care for her, 
school her, and at his death she should share his estate 
equally with his son. She lived with Bauer and his wife, 
was baptized in his name, faithfully performed the serv- 
ices of a daughter, and remained with them until she was 
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about 26 years of age, when, with Bauer’s consent, she 
married a man by the name of Peterson. Bauer failed to 
carry out the agreement on his part, and after his death 
. She brought an action for specific performance of the con- 
tract. It was held that she was entitled to recover one- 
half of Bauer’s estate. 

- After a careful examination of the evidence we are sat- 
isfied that the facts of this case are brought well within 
the rule announced by the foregoing decisions. We there- 
fore find that the contract in question was made in form 
and substance as alleged in the plaintifi’s petition. 

It is urged, however, that there was not sufficient per- 
formance on the part of plaintiff to take the contract out 
of the statute of frauds. We do not so view the evidence. 
The plaintiff in this case was not bound to live with, or 
render any services to, his stepfather. He was at liberty, 
if he saw fit, to abandon the home and seek employment 
and advancement elsewhere. It appears, however, that he 
lived with the deceased as a member of his family, and 
performed all the duties of a son; that his stepfather re- 
lied on him in a large measure to manage his business; 
that the plaintiff worked on the farm and contributed ma- 
terially to the accumulation of the property in question; 
that, in consideration of the agreement, he refrained from 
entering a congenial and profitable employment, one in 
which he could have obtained a business education, and 
which offered him every opportunity for material advance- 
ment; that he practically carried on the work of the farm 
until he was 21 years of age; that, after the death of his 
mother, he returned again to live with, and assist, his 
stepfather, who insisted that he could not get along with- 
out him, where he remained for about a year. In fact, we 
are unable to see what more the plaintiff could have done 
to have fully performed the agreement in question on his 
part. : 

We therefore find upon the issues joined generally for 
the plaintiff, and that he is entitled to a specific perform- 
ance of the contract, as prayed for by his petition, 
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The judgment of the district court is therefore reversed 
and the cause is remanded, with directions to that court 
to enter a decree in favor of the plaintiff, as prayed for 
in his petition, and in accordance with the views ex- 
pressed in this opinion, 

REVERSED. 


Root, J., not voting. 
LETTON and Fawcett, JJ., not sitting. 


Harvey M. DUVAL ET AL., APPELLERS, V. ADVANCE 
THRESHER COMPANY, APPELLANT.* 


Firzep Ocroser 9, 1909. No. 15,464. 


Pleadings: ConsrrucTion. Under the rule that pleadings will be con-° 
strued most strongly against the pleader, the pleadings in this 
case examined, and the action held to be upon a contract for com- 
missions. Held, further, that as to instalments of commission 
‘not due no recovery can be had at this time. 


REHEARING of case reported in 83 Neb. 593. Judgment 
modified and remittitur ordered. 


LETTION, J. 


The only question in the case is whether the judgment 
is supported by the pleadings, no bill of exceptions hav- 
ing been preserved. The action is to recover commis- 
sions alleged to be due upon an agency contract for the 
sale of certain machinery. The petiticn alleges the con- 
tract of agency, the sale of goods by the plaintiffs for the 
defendant thereunder, payment for the goods by the pur- 
chaser, and the refusal of defendant to pay the commis- 
sions due, and declares that there is now due the sum of 
$504.05. The amended answer, upon which the case was 


* Sec opinion on second rehearing, p. 184, post. 
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tried, admits the employment of the plaintiffs under a 
written contract of agency which is set forth, pleads that 
under the contract cominissiong were only payable when 
the goods were fully paid for, denies that plaintiffs made 
the sale, pleads that the sale was made in disregard of 
certain provisions in the contract, alleges that the notes 
taken for the goods have not been paid, and denies that 
the defendant is indebted to the plaintiffs in any sum 
whatever. 

The allegations of the answer, denying that plaintiffs 
made the sale, and alleging that the commission is not 
due because the notes taken for the sale have not been 
paid, are inconsistent and contradictory. Under the rule 
that pleadings should be construed most strongly against 
the pleader, this answer amounts to an admission of the 
agency, the sale of the goods by the plaintiffs at less than 
the contract price, and a plea that the action is prema- 
turely brought for the reason that the notes taken for the 
“goods have not been paid. : 

The reply alleges that under the contract it was 
agreed that nonnegotiable commission certificates were 
to be issued by the defendant and delivered to the plain- 
tiffs, representing commissions upon each instalment of 
purchase money, payable upon payment of the instal- 
ment, and that defendant refused to carry out this agree- 
ment, for the alleged reason that plaintiffs had not as- 
sisted in the sale. The reply further alleges that “all 
notes now due on said sale have been collected and paid, 
and there has been paid three instalments of the.sum of 
$830.50, more than one-third of the total.” 

Upon the former hearing the pleadings were examined, 
and the action held to be upon the contract, and, since 
the recovery was in excess of the amount shown to be 
due by the pleadings, the judgment was reversed. At the 
present hearing it is strongly contended by the plaintiffs 
that the allegations in the reply with reference to the 
refusal of the defendant to issue commission certificates 
for each instalment to fall due pleaded a breach of the 


Von, 85 | SEPTEMBER TERM, 1909. 183 


Duval vy. Advance Thresher Co, 


entire contract, for which plaintiffs were entitled to re- 
cover dainages, and therefore supported the judgment. 
It is probable that in a proper action the whole amount 
of damages recoverable for a breach of the contract might 
be recovered without waiting for each instalment of com- 
mission to become due, since the plaintiffs, having ex- 
ecuted the contract on their part, would be entitled to 
recover whatever damages might accrue from the defend- 
ant’s failure to perform. In such case the measure of 
damages would be the actual value of the commission 
certificates. This is as far as the cases cited by plaintiffs 
go. However, it is unnecessary to decide this point, for 
the reason that, according to the rule which we have just 
applied against the defendant with reference to the 
answer, the inconsistent allegations of the reply must 
also be construed most strongly against the pleader, and 
thus construed, and in accordance with the issue made 
by the petition and answer, the reply is an admission that 
the defendant’s liability is on the contract, and not for 
a breach of it, and an allegation that only $830.50 has 
been paid upon the sale. 

In the former opinion no mention was made of the 
averments of the reply with reference to the refusal to 
deliver commission certificates, yet, in the view we take 
of the pleadings, this allegation was properly disregarded, 
and the holding that the whole amount was not recover- 
able at the time the action was brought is the only one 
which is permissible as the pleadings stand. We think, 
however, that the plaintiffs were entitled to recover and 
the pleadings will support a judgment for the amount 
then due, being the agreed commission upon $830.50, 
which is $116.10, with interest from the time of the be- 
ginning of the action, amounting in all to $170.45. 

The former judgment is therefore modified so that it 
will be affirmed without prejudice to future actions for 
the commission instalments when they become due, upon 
the condition that the plaintiffs within 30 days file a re 
mittitur of $346.80, with interest from the date of the 
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judgment, with the clerk of this court; otherwise, the 
jJudguent of the district court is reversed’ and the cause 
remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 


The following opinion on second motion for rehearing 
was filed December 14, 1909. Former judgment modified: 


Appeal: Remittirur. Where this court compels a judgment creditor 
to remit part of his judgment as a condition to an affirmance of 
his case, and it is made to appear that the judgment has been © 
executed, the creditor will be compelled to make restitution of 
the money he has collected in excess of the amount to which he 
is entitled, or, failing to do so, the entire judgment will be re- 
versed. 


Per CURIAM. 


Defendant has filed a second motion for a rehearing, 
and a motion for a modification of the opinion and judg- 
ment of this court should a rehearing be denied. A supple- 
mental transcript has been filed, and we are’ therein ad- 
vised that the garnishee paid to the clerk of the district 
court $514.15, and plaintiffs received therefrom $473.20. 
Defendant suggests that, if we do not grant a rehearing, 
we should compel plaintiffs to pay the clerk for its use 
the amount of the remittitur. Plaintiffs argue that since 
defendant is a nonresident of the state, and subsequent to 
the entry of the judgment in district court collected $1,100 
of the purchase price of the machinery referred to in this 
case, whereby further commissions became due them, if 
they are not permitted to retain defendant’s money they 
cannot collect their dues. Plaintiffs also show that they 
are solvent. To the extent of the remittitur imposed by 
us and filed by plaintiffs, the judgment of the district 
court is vacated. To the extent that plaintiffs’ property 
was taken to satisfy the sum remitted from the judgment, 
it was wrongfully taken and defendant is entitled to res- 
titution. Hier v. Anheuser-Busch Brewing Ass’n, 60 Neb. 
320. Had the facts been brought to our attention upon 
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the former hearings, we would have imposed that further 
condition in the order last made. We shall go no further, 
however, than to direct plaintiffs to pay to the clerk of 
the district court the money collected by them in excess 
of the $170.45 to which they are entitled. That defendant 
is a nonresident, that plaintiffs may be solvent, and have 
a further unliquidated claim against defendant does not, 
in our judgment, work an exception to the rule. 

Our judgment is therefore further modified so that, 
unless plaintiffs shall pay to the clerk of the district court 
in this case on or before January 15, 1910, $302.75, the 
motion for a rehearing will be granted, the judgment of 
the district court reversed and the cause remanded for 
further proceedings; but, if said money is thus paid, and 
the certificate of the clerk of the district court filed with 
us showing said fact, the motion for a rehearing will be 
overruled; defendant to pay the costs taxed in this court 
on the motion herein considered. 


JUDGMENT ACCORDINGLY. 


ALBERT JONES V. STATE OF NEBRASKA, 
Fitep October 9, 1909. No. 16,139. 
Questions of fact are for the jury, and a verdict or finding by them on 


a question of fact, where the testimony is conflicting, will not be 
reviewed. 


Error to the district court for Wayne county: ANSON 
A. WELCH, JuDGE. Affirmed. 


F. A. Berry, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 
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Letron, J. 


Plaintiff in error was convicted of operating an auto- 
mobile in the city of Wayne at a rate of speed in excess 
of the statutory limit. His principal contentions in this 
court are that the verdict is not sustained by sufficient 
evidence, that the court erred in refusing to strike out 
the testimony of certain witnesses, and that the verdict of 
the jury was the result of prejudice. 

The evidence for the prosecution is not very satisfac- 
tory to the mind of the writer of this opinion, but 
it was sufficient to satisfy the jury that the statute 
had been violated, and, if there is sufficient evidence to 
sustain the verdict, it must stand, whatever the opinion 
of this court might be upon the same testimony if it were 
its duty to pass upon the facts. The testimony of the 
complaining witness, Brown, was direct and specific that 
the rate of speed was 15 miles an hour or more, and he 
qualified himself as being competent to express his opin- 
ion upon this point. The evidence as to the rapid run- 
ning of the automobile is corroborated to some extent by 
other witnesses. 

It is said there is no testimony that the locus in quo 
was within “the close built up portion” of the city of 
Wayne. Mr. Brown testified, however, that the place 
where he saw the defendant was in the city of Wayne, and 
gave other testimony showing that at and near the local- 
ity the street was closely built up with buildings used for 
business and residence purposes. This testimony is un- 
contradicted. 

The testimony on the part of the defense was that the 
rate of speed was within the statutory limit of 10 miles 
an hour. The evidence would sustain a verdict either of 
conviction or acquittal, depending entirely upon which 
set of witnesses the jury found most worthy of credit. 

It ig said that the court erred in refusing to strike out 
the evidence of certain witnesses. This evidence, in sub- 
stance, was that at the time and place charged the auto- 
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mobile was going at a rapid rate of speed, though the 
witnesses were unable to estimate the number of miles an 
hour. It was no error to refuse to strike this testimony, 
since it was of some slight probative value. 

It is argued that the verdict is the result of the preju- 
dice of the jury against the use of automobiles. It is not 
impossible that the verdict is unjust and the result of 
prejudice, but we cannot so declare when there is suffi- 
cient evidence to support it and no extraneous facts shown 
which cast any reflection upon the good faith or impar- 
tiality of the jury. 

The judgment of the district court is right, and must 
be 

AFFIRMED. 


STATH, EX REL. Don L. LOVE, APPELLANT, V. P. JAMES Cos- 
GRAVE, COUNTY JUDGE, APPELLEE. 


Fitep Ocroser 9, 1909. No. 16,281. 


1. Statutes: Construction. In order to determine the meaning of the 
language of an act of the legislature, it is proper to examine the 
course of legislation upon the same general subject, and to con- 
sider in what connection and with what context it has theretofore 
been employed. 


2. Cities: ORDINANCES: PowER To Enact: Construction. Where power 
has been granted by the legislature to a municipal corporation to 
enact ordinances for certain purposes and the city acts within 
the limits of that power, its action will be of equal force within 
the corporate limits as if taken by the legislature itself. And the 
same principles will apply in the construction of such an ordi- 
nance as if it were a special statute upon the same subject. 


3. 


: Crry CoUNCIL: QUESTION OF ELECTION OF MEMBERS. An act of 
the legislature giving the city power by ordinance “to decide con- 
tested elections” does not make the city council the sole judge of 
the election of its own members. 


4, Quo Warranto: CoNcURRENT REMEDIES. Under the constitution and 
laws of this state, the remedy of contest of elections and quo war- 
ranto are cumulative and concurrent. State v. Frazier, 28 Neb. 
438. 
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5. Statutes: GENERAL aND SprciaL Acts. While a special act upon a 
subject usually modifies a general act on the same subject, still, 
if a remedy provided by the later act is not incompatible with ‘the 
remedy provided by the earlier and more general law, both acts 
may stand. 


6. Elections: Contests: CUMULATIVE REMEDIES. Where a new remedy 
is provided by statute for an existing right, and it neither denies 
an existing remedy, nor is incompatible with its continued exist- 
ence, the new remedy should be regarded as cumulative, and the 
person seeking redress may adopt and pursue either remedy at his 
option. 

7. 


The right to contest the election of a city 
officer before the city council of Lincoln under an ordinance of 
that city and the right given by the general election law to con- 
test the election of city officers in the county court are cumula- 
tive remedies, and the contestant may elect to proceed in either 
manner. 


APPEAL from the district court for Lancaster county: 
WILLARD BH. Stewart, Jupce. Affirmed. 


Flansburg & Williams, sor appellant. 


“T, J. Doyle and G. L. De Lacy, contra. 


Lerron, J. ® 


At the general municipal election held in the city of 
Lincoln on the 4th day of May, 1909, Don L. Love, relator, 
and Robert Malone were candidates for the office of mayor 
of the city of Lincoln. As a result of the canvass of the 
returns of the election made by the mayor and council as 
a canvassing board, it was declared that the relator had 
been duly elected to the office of mayor of the city, and a 
certificate of election was issued to him by the city clerk. 
He thereupon took the oath, entered upon the possession 
of the office and is still acting in that capacity. On the 
14th day of May, 1909, Robert Malone filed his petition 
in the county court of Lancaster county, before P. James 
Cosgrave, county judge, seeking to contest the election of 
the relator to the office of mayor. A petition was filed, 
and summons issued and served upon the relator, who 
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objected to the jurisdiction of the court on the ground 
that the determination of the right to the office of mayor 
was vested exclusively in the mayor and council of the 
city of Lincoln, and that their decision declaring him 
entitled to the office was conclusive. This objection to 
the jurisdiction was overruled, and the cause retained 
for trial, whereupon the relator brought this action in 
the district court for Lancaster county, praying that a 
peremptory writ of mandamus be issued directed to the 
respondent, P. James Cosgrave, as county judge, com- 
manding him to dismiss said contest of Robert Malone 
against Don L. Love for want of jurisdiction, and to pro- 
ceed no further in the case. 

The petition alleged that prior to the election there was 
in full force an ordinance of the city prescribing the man- 
ner of contesting elections for city officers before the city 
council, and providing that the certificate of election 
should be withheld until the matter was finally deter- 
mined by that body, when it should be issued to the party 
found to be entitled thereto; that Malone was present at 
the canvass of the vote, made no objection thereto, and 
gave no notice of any intention to contest the election. 
It further alleges that the court was without jurisdiction 
to determine the contest after the certificate of election 
had been issued to the relator; that the hearing, if had, 
will extend over a long period of time, will require the 
examination of upwards of 8,000 ballots and over 50 poll- 
books and the examination of many witnesses, and will 
cause much useless expense; that, the court being without 
jurisdiction, no valid judgment for costs could be ren- 
dered in his favor, and that the proceedings in all partic- 
ulars would be void. The answer of the respondent sub- 
stantially admits the allegations of the petition, except 
those with respect to want of jurisdiction, which, it pleads 
affirmatively, rests alone in the county court. Upon these 
issues the district court found that the county court had 
jurisdiction, and dismissed the proceedings, from which 
judgment this appeal has been taken. 
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By the provisions of section 129 of the act under which 
the city of Lincoln is now governed, the city is granted 
power by ordinance “to appoint judges and clerks of elec- 
tion provided by ordinance for the election of city officers, 
and prescribing the manner of conducting the same, and 
the returns thereof, and for deciding contested elections, 
and for holding special elections for any purpose herein 
provided, and to fix a compensation for all officers of elec- 
tion.” Laws 1901, ch. 16, sec. 129, subd. 48; Ann. St. 1907, 
sec, 8076. A similar provision was included in the charter 
act which was in force in 1895. In the latter year an 
ordinance was adopted by the city, which is set forth in 
relator’s brief, as follows: “That whenever any candi- 
date for any office, or any elector, chooses to contest the 
validity of an election of any officer, he shall, within two 
days after the closing of the polls give notice in writing 
to the person whose election he intends to contest of his 
intention so to do, a copy of which notice shall be filed 
with the city clerk before the time fixed for the canvass 
of the returns as hereinbefore provided for; and the said 
council shall, immediately after the canvass of the returns, 
or at a subsequent time to be fixed by them, and before 
the result of said canvass is declared, proceed to hear the 
contestants, as hereinbefore provided. All such contests 
before the city council shall be governed by and conducted 
in accordance with the general statutes of the state of 
Nebraska relating to contests of election, and when the 
mayor and council shall receive notice of any contest, 
they, together with the city clerk, shall withhold the cer- 
tificate of election until the matter shall be finally deter- 
mined by the council, when the certificate of election shall 
be issued in accordance therewith.” Section 71 of the 
general election law (Comp. St. 1907, ch. 26) provides: 
“The county courts shall hear and determine contests of all 
other county, township and precinct officers, and officers 
of cities and incorporated villages within the county.” It 
is contended by the relator that the act of 1887, providing 
for the organization of the government of cities, and con- 
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ferring power upon the council to pass ordimances for 
“deciding contested elections,’ which power was exercised 
by the passage of the ordinance above referred to, con- 
stituted a repeal, within the corporate limits of the city of 
Lincoln, of the general law providing for contests of elec- 
tion of city and village officers, and that the jurisdiction 
thereby conferred upon the city council is exclusive, while 
the respondent contends: First, that the ordinance itself 
evinces no such purpose; second, that it is beyond the 
legal power of a city to repeal by ordinance a general law 
of the state. 

In order to determine the meaning of the language used 
by the legislature, it is proper to examine the course of 
legislation upon the same general subject, and to consider 
in what connection and with what context it has been 
theretofore employed. The exact language we are con- 
sidering, first appears in the legislative history of this 
state in an act entitled “An act to incorporate cities of the 
second class,” approved March 1, 1871, by which act the 
city was given power to enact ordinances “to appoint 
judges of all elections provided by ordinance for the elec- 
tion of city officers, and prescribing the manner of con- 
ducting the same, and the return thereof, and for deciding 
contested elections, and for holding special elections for 
any purpose herein provided.” Laws 1871, p. 26, art. ITI, 
sec. 18. In March, 1879, a new act was passed (laws 1879, 
p. 193), omitting the provision giving power to the coun- 
cil to decide contested elections, and at the same session 
the present general election law was passed (laws 1879, 
p. 240), which confers upon the county court the power 
to hear and determine contests of the election of officers 
of cities and incorporated villages within the connty, and 
which further provides the method of procedure in the 
courts. At the end of this session of the legislature, there- 
fore, the power to decide contested elections as to city 
officers had been taken from the city council and vested 
in the county court. In the act of March 1, 1883, which 
provided for the organization and government of cities 
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containing between 10,000 and 25,000 inhabitants, the 
language of the earlier act was again inserted (laws 1883, 
ch. 16, sec. 52, subd. 12), and in 1887 an act providing for 
the government of cities of more than 25,000 and less than 
60,000 inhabitants was passed (laws 1887, ch. 11, sec. 68, 
subd. 26), containing the identical language used in the 
acts of 1871 and of 1883. No change in this respect has 
since been made. 

Up to the time of the passage of the general election 
law in 1879 no tribunal was provided by statute in which 
«a contest for the election of city officers could be had, 
unless one had been established by the city council under 
the general power to enact ordinances “to decide contested 
elections.” In 1879 this power was withdrawn, but in 
1883 it was again conferred, and, in our opinion, still 
exists. 

It is said, however, that it is beyond the power of the 
city to repeal by ordinance a general law of the state. 
There is no doubt that this is true with reference to some 
general laws, but it is not true as to all. Penal statutes 
passed under and by virtue of the police powers of the 
state may not be limited or cut down in their operation 
by ordinances passed by municipal corporations under the 
police power. It could never be the intention of the legis- 
lature to grant powers which might be used to abrogate 
and nullify the existing general laws upon such subjects, 
though it has been held the city may impose additional 
penalties. But as to such matters as might be, and have 
in the past been, committed to the control of the corporate 
authorities, but as to which the state has later assumed 
control, an act reconferring the power upon the municipal 
authorities is not inconsistent with the general law, and 
an ordinance passed in pursuance of such power will have 
the same effect within the limits of the city as if it had 
been passed by the legislature itself. 1 Smith, Modern 
Law of Municipal Corporations, sec. 522; Ingersoll, Pub- 
lic Corporations, p. 236; 28 Cyc. 365, 366. If the ordi- 
nance is repugnant to the general law, the general law 
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will yield, or, if not repugnant, the general law may be 
modified. This is upon the recognized principle that gen- 
eral legislation upon a particular subject must give way 
to special legislation upon the same subject. State v. 
Mayor, 33 N. J. Law, 57; State v. Clarke, 25 N. J. Law, 
54; In re Snell, 58 Vt. 207; Goddard, Petitioner, 16 Pick. 
(Mass.) 504, 28 Am. Dec. 259; Village of St. Johnsbury 
v. Thompson, 59 Vt. 301, 59 Am. Rep. 731. From this 
view of the history of the legislation, and following the 
principle that, where power has been granted by the legis- 
lature to a municipal corporation and it acts within the 
limits of that power, its action will be of equal force as if 
taken by the legislature itself, we have no hesitation in 
holding that the city council by the passage of the ordi- 
nance in question, exercised a power granted to it by the 
legislature, and that it has jurisdiction to consider and 
decide contests relating to the election of city officers. 

But respondent contends that the language “To appoint 
judges of all elections provided by ordinance for the elec- 
tion of ‘city officers, and prescribing the manner of con- 
ducting the same, and the return thereof, and for deciding 
contested elections” should be construed to apply only to 
elections provided by ordinance for the election of city 
officers other than those whose election is required by 
statute, and that, since the charter permits the creation 
of other city officers who may be elected, the provisions of 
the act and of the ordinance apply only to them, and not 
to city officers whose election is prescribed by statute. 
But we find no authority in the statute given to the coun- 
cil to provide by ordinance for the election of any officers 
other than those named therein, and by the provisions of 
section 26, ch. 16, laws 1901 (Ann. St. 1907, sec. 7925), it 
is provided that “the mayor shall have power by and with 
the consent of a majority of the council to appoint all 
officers that may be deemed necessary in the administra- 
tion of the city government, other than those provided for 
in this act.” We think, therefore, this construction is un- 
warranted. 

16 
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The main argument of the relator is that, while the 
language of the statute does not say so in express terms, 
yet its effect is to make the city council the sole judge of 
the election and qualification of its own members, and 
therefore that its determination is final and conclusive. 
In one of the first acts passed in this state incorporating 
cities it was expressly provided that the council should 
“be judges of the election, returns and qualification of 
their own members” (laws 1869, p. 41, sec. 27), but this 
act was repealed, and, so far as the writer has been able 
to find this language has never been used in a subsequent 
act. We think the language now used comes far from 
implying that the council shall be the sole judge of the 
election of its own members, and that, if the legislature 
had so intended, it would have so said. Relator cites in 
support of his contention: Stearns v. Villuge of Wyom- 
ing, 58 Ohio St. 352; Weston v. Probate Judge, 69 Mich. 
600; Naumann v. Board of City Canvassers, T3 Mich. 252; 
Commonwealth v, Leech, 44 Pa. St. 382; Linegar v. Ritten- 
house, 94 Ill. 208, and other cases. 

The respondent, on his part, contends that the remedies 
by quo warranto and by contest before the county court 
under the statute still exist, even conceding that the power 
is also possessed by the city council under the ordinance. 
He cites as upholding his contention the following cases: 
State v. Kempf, 69 Wis. 470, 2 Am. St. Rep. 753; Ha partc 
Heath, 38 Hill (N. Y.) 42; Commoniealth v. Allen, 70 Pa. 
St. 465; Stute v. Gates, 35 Minn. 885; Carter v. Superior 
Court, 188 Cal. 150. It would extend this opinion to an 
unnecessary length to examine and compare these cases. 
It is enough to say that there is a conflict of authority 
upon the question as to whether a provision making the 
city council] the judges of the election and qualifications 
of its own members operates to deprive the courts of their 
jurisdiction by quo warranto, or whether the statutory 
right of contest only affords a cumulative remedy to that 
furnished by the common Jaw procedure. Perhaps the 
better rule is that, unless it is clear and certain that the 
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legislature intended to deprive the courts of their juris- 
diction, the remedy by quo werranto, and perhaps of con- 
test also, will still exist. Mr. Dillon says in 1 Municipal 
Corporaticns (4th ed.), sec. 202: “It is not unusual for 
charters to contain provisions to the effect that the com- 
mon council or governing body of the municipality ‘shall 
be the judge of the qualifications,’ or ‘of the qualifications 
and election of its own members, and of those of the other 
officers of the corporation. What effect do such provisions 
have upon the jurisdiction of the superior courts? The 
answer must depend upon the language in which these 
provisions are couched, viewed in the light of the general 
laws of the state on the subjects of contested elections and 
quo warranto. The principle is that the jurisdiction of the 
court remains unless it appears with unequivocal cer- 
tainty that the legislature intended to take it away. 
Language like that quoted above will not ordinarily have 
this effect, but will be construed to afford a cumulative or 
primary tribunal only, not an exclusive one.” Under the 
constitution and laws of this state relating to quo war- 
ranto, there is no question but that the remedies by con- 
test and quo warranto are cumulative, and that the legis- 
lature would have no power to take away the right to 
apply to the courts to inquire by what right the incum- 
bency of an office is held. Mane v. People, 4 Neb. 509; 
State v. Frazier, 28 Neb. 438; State v. Frantz, 55 Neb. 
167. In this respect we agree with the supreme court of 
Wisconsin in State v. Kempf, 69 Wis. 470, and other courts 
adhering to the same doctrine. 

The question remains whether it was the intention of 
the legislature to-put it within the power of a city council 
to take away from the county court the jurisdiction in con- 
tested election matters conferred upon it under the gen- 
eral election law. The remedy provided by the ordinance 
is a summary one, The contestant must file his notice of 
contest within two days after the polls close, and before 
the returns have been canvassed. Within such a short 
time after the closing of the polls it might, under certain 
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circumstances, be well-nigh impossible for him to acquire 
any accurate and definite knowledge of what may have 
occurred at each and all of the many polling places within 
the city. There are many conditions which may arise 
which, for the public interest, require a speedy determina- 
tion of the question as to the person who is entitled to the 
certificate of election. Where the controversy over the 
election is confined to a narrow range, or the facts which 
may determine the contest may readily be ascertained, the 
summary remedy provided by the ordinance would prob- 
ably prove effective for the ascertainment of the actual 
fact and the settlement of the question. Where a contest- 
ant believes that the facts showing his right to the office 
are so clear and positive that the necessary effect of the 
summary procedure will be to make his title certain, it is 
to his benefit, as well as to that of the community at large, 
that the matter should be promptly settled before the is- 
suance of the cértificate of election; but where the deter- 
mination of the question requires the examination of many 
witnesses, the counting of a large number of ballots, and 
the settlement of purely legal questions as to the residence 
of voters and to the right to vote, it is evident that a 
court is a much safer and more competent tribunal to sit 
in judgment than the city council would be. The right of 
appeal from an adverse decision to the district and su- 
preme courts is also given to the contestant before the 
court, while the determination by the council, if relator 
is correct, is final. 

Repeals by implication are not favored; and, where a 
later enactment is not repugnant to a former one, it does 
not repeal the same by implication. While a special act 
upon the same subject usually modifies a general act, still, 
where the remedy provided by the later act-is not incom- 
patible with the remedy provided by the earlier and more 
general law, both acts may stand and be enforced. In the 
case of State v. Crwig, 100 Minn. 352, the facts were that 
a city council was given power by ordinance to canvass the 
result of votes cast in a city election and declare the result, 
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and was made the judge of election and qualifications of 
its own members. A later statute permitted such a contest 
to be made in the district court. The court held that the 
later act did not deprive the city council of jurisdiction 
over the election contest, but that the remedies were con- 
current. The conclusion reached in that case is in accord- 
ance with the principle that, where a new remedy is pro- 
vided by statute ‘for an existing right, and it neither denies 
an existing remedy nor is incompatible with its continued 
existence, the new remedy should be regarded as cumula- 
tive, and the person seeking redress may adopt and pursue 
either remedy at his option. Feuwchter v. Keyl, 48 Ohio 
St. 357; 7 Ency. Pl. & Pr. 373, and cases cited. 

We can see nothing incompatible in the concurrent ex- 
istence of these remedies. The summary remedy provided 
by the council may be complete and adequate in many in- 
stances, while the longer period of time within which to 
ascertain the facts and to prepare and present the legal 
questions involved, and the opportunity to submit the 
controversy to the deliberate and impartial judgment of 
the courts may, in other instances, prove the only possible 
means of eliciting the true facts and administering justice. 
We are of the opinion that the contestant Malone had the 
option to avail himself of the summary remedy provided by 
the city ordinance, or, if he deemed the statutory remedy 
better suited to the ascertainment and determination of 
the question involved, he had a right to adopt that method 
of procedure instead of the other. This makes inevitable 
the conclusion that the county court was not deprived of 
its jurisdiction by the provisions of the charter and by 
the enactment of the ordinance relied upon by the relator 
as giving the city council exclusive power to determine 


the contest. 
The judgment of the district court denying the writ is 


therefore 
AFFIRMED. 
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BARNES, J., dissenting. 

I dissent from the conclusion announced by the major- 
ity opinion. I am in accord with so much of the opinion 
as holds that the city council has jurisdiction of the elec- 
tion contest in question in this case. I am of opinion that 
such jurisdiction is exclusive, and that the writ prayed for 
by the relator should issue. 


NIELS RASMUSSEN, APPELLANT, V. AUGUST BLUST ET AL., 
APPELLEES, 


Frtep Ocroser 9, 1909. No. 15,514. 


1. Waters: Pustio Lanns: IRRIGATION RIGHTS: SUBSEQUENT ENTRIES. 
One who has constructed upon the vacant public lands of the 
United States a system of reservoirs and ditches for the distribu- 
‘tion of water appropriated by him for irrigation purposes, and 
has secured the approval of his plan and appropriation by the 
state board of irrigation, and was using his said reservoirs and 
ditches for the storage and distribution of such waters before said 
lands are entered, has a vested and accrued right within the mean- 
ing of sections 2339, 2340, Revised Statutes of the United States. 


: If such improvements have been 
made with the tacit or express consent of the entryman upon 
lands of the United States that have been entered as a homestead, 
and the entryman thereafter relinquishes his entry or it is can- 
celed by the United States, and the said improvements are in 
actual use by the irrigator under the authority and with the ap- 
proval of the state board of irrigation, a subsequent entryman 
takes said lands subject to a right of way for said ditches and 
the use by the irrigator of the land covered by the reservoir. 


: Farture To Fire Map. The failure of the 
irrigator to file a map in the land office and to secure the approval 
of the secretary of the interior in accordance with the act of con- 
gress approved March 3, 1891, entitled “An Act to repeal timber- 
culture laws, and for other purposes,” and the acts supplementary 
thereto do not destroy the privileges protected by sections 2339, 
2340, Revised Statutes of the United States. 


2. 


3. 
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: SUBSEQUENT ENTRIES. A deed executed by 
an entryman before he is entitled to a receiver’s final receipt and 
purporting to vest the grantee with a right of way over, and the 
privilege of constructing and maintaining a reservoir upon, the 
lands of the entryman, will not vest the grantee with any right 
against a subsequent entry of the land under the acts of congress 
unless such grantee, before the last entry, shall have constructed 
said improvements and was using them under such circumstances 
as to entitle him to protection under the laws of this state. 


REHEARING of case reported in 83 Neb. 678. Reversed. 


Root, J. 


This case is submitted on rehearing. Our former opin- 
ion is reported in 88 Neb. 678. The cuuse was submitted 
to the district court upon the pleadings, the affidavits of 
witnesses, and copies of public records. <A bill of excep- 
tions containing the original evidence adduced is before 
us. It is a difficult undertaking to sift the conflicting 
statements, and, without the aid of cross-examination, 
establish the controverted facts. Were it not for the 
public importance of the questions of law involved, we 
would affirm the judgment because of the condition of the 
record. The land in controversy is in Dawes county 
and in water district No. 2. Comp. St. 1909, ch. 93a, 
art. IT, sec. 3. Rasmussen, the plaintiff, has resided 
in said county and has owned’ real estate therein for 
many years next preceding the institution of this suit. 
In 1898 or 1899, he appropriated the waters in the Big 
Cottonwood creek and in the south branch of the Cotton- 
wood creek for the irrigation of lands in sections 18, 19, 
28, 29 and 338, town 33, range 51, in said county, and other 
lands, and his appropriation was duly approved by the 
state board of irrigation August 3, 1899. In September, 
1899, he made a further appropriation for the benefit of 
said lands, adding six storage reservoirs to his scheme, and 
specifically referred to flood waters as a source of supply. 
This appropriation was approved by the state board of 
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irrigation February 21, 1900. Plaintiff also joined with 
one Carlson in appropriating water from Sand creek for 
the benefit of lands not above described, but included in 
Rasmussen’s irrigation system. In the prosecution of the 
work involved in the construction of said plant, plaintiff 
has dug and continuously extended necessary ditches and 
has constructed at least two of said reservoirs. The state 
board of irrigation has extended the time fixed by it for 
the completion of said irrigation system, so that upon the 
institution of this suit Rasmussen was not in default in 
complying with the exactions of said board. In 1900, when 
Rasmussen commenced said work, there was but little, if 
any, land along the route of the main ditches that had not 
been entered under the homestead law. The northeast 
quarter of section 32, town 33, range 51, was vacant at said 
time. The northeast quarter of section 29, involved in 
this suit, had been entered as a homestead, and said entry 
was canceled June 17, 1904. The southeast quarter of said 
section had been entered under the homestead act by 
Tsabella Thrig, who thereafter married Cephas Ross. Her 
homestead entry was canceled April 14, 1904. John F. 
Howard entered the southwest quarter of said section 28 
in 1890, and filed a relinquishment of his claim in January, 
1904. In February, 1900, Mrs, Ross, née Ihrig, and hus- 
band conveyed to plaintitf a right of way for his irrigation 
ditches across, and the right to construct and maintain a 
reservoir upon, the southeast quarter of said section 29. In 
July, 1904, defendant, August Blust, entered the east half 
of said section 29 under the “Kinkaid act” (33 U. S. St. at 
Large, ch. 1801, p. 547), and thereafter released the south- 
east quarter of the southeast quarter thereof. The defend- 
ant, Anton Blust, thereafter entered said 40 acres in con- 
nection with the northeast quarter of section 32, and the 
southwest quarter of said section 28, under said act of con- 
gress. August Blust for years had owned, and still owns, 
the northwest quarter of section 28. Plaintiff’s right to 
maintain ditches across all of the aforesaid tracts of land 
and to construct and maintain reservoirs thereon is in- 
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volved in this suit. In February, 1901, Rasmussen prepared 
a map, showing his proposed irrigation system, and filed it 
in the United States land office at Alliance, so that he 
might secure the benefits of the act of congress of March 
3, 1891 (2 U. S. Comp. St., ch. 561, p. 1570, sec. 18). The 
evidence indicates that this application was forwarded to 
the commissioner of public lands, and by that official was 
returned for corrections. Plaintiff attempted to make the 
necessary alterations, and on the 9th day of April, 1902, 
refiled the application and map. June 13, 1902, the docu- 
ments were returned to the land office as unsatisfactory 
und incomplete. Rasmussen testified that he was not noti- 
fied of this fact, but the officers of the land office seem to 
have been satisfic 1 that Rasmussen had notice, and, as he 
did not comply with their requisitions, his application was 
treated by the land department as abandoned. 

1. Upon the facts just related, our furmer opinion held 
that plaintiff never secured any rights in the premises that 
could be enforced against the subsequent eutrymen. Coun- 
sel for plaintiff still insists that, under the act of congress 
approved March 3, 1891, supra, and the facts in the in- 
stant case, his client secured, and still retains, an easement 
in the lands described. We are entirely satisfied with our 
former opinion upon this point. By the express terms of 
the statute a right of way can only be acquired over vacant 
government lands upon the approval of applicant’s map by 
the secretary of the interior. The interior department has’ 
held that the filing of a map of location for a reservoir site 
does not reserve the land described therein, but aftects only 
such lands as were vacant at the date of the approval of 
the map. Highland Supply.Ditch Company, referred to 
in Hamilton v. Pope, 28 Land Dec. 402; United States v. 
Rickey Land & Cattle Co., 164 Fed. 496. The map has 
neyer been approved, and none of the land is now vacant. 

2. When August Blust and Anton Blust made their 
respective entries, the land, necessarily, was vacant. The 
preceding entries had been relinquished by the entrymen, 
or canceled by the government, and that condition bad ex- 
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isted for several weeks. The evidence in the record satis- 
fies us that in July, 1904, Rasmussen had completed, and 
had been for some time operating, his low line ditch across 
the northeast quarter of section 29, and that he had a right 
of way across the northwest quarter of section 28. 

The legislature has declared that the unappropriated 
waters in every natural stream within the state are public 
property, dedicated to the use of the people of the com- 
monwealth, but subject to appropriation according to the 
terms of the statute. Comp. St. 1909, ch. 98a, art. IT, 
sec. 42, The legislature has further provided: “AI 
ditches constructed for the purpose of. utilizing the waste, 
seepage, Swamps, or spring waters of the state shall be 
governed by the same laws relating to the priority of right 
as those ditches constructed for the purpose of utilizing 
the waters of running streams; Provided, that the person 
upon whose lands the waste, seepage, Swainp, or spring 
waters first arise shall have the prior right to the use of 
such waters for all purposes upon his lands.” Comp. St. 
1909, ch. 98a, art. TI, sec. 44. To the state board of irriga- 
tion, an administrative body, has been committed the 
power to determine, in the first instance, between indi- 
viduals or corporations and the state their respective 
rights to use the waters aforesaid. Under an unreyoked 
permit from said board, an applicant, who thereafter by 
virtue of that permit applies public waters to a beneficial 
use Within the meaning of the irrigation law, obtains a 
vested right recognized and protected by the laws of Ne- 
braska. Sections 2339 and 2340 of the United States 
Revised Statutes provide: “Section 2339. Whenever, by 
priority of possession, rights to the use of water for min- 
ing, agricultural, manufacturing, or other purposes, have 
vested and accrued, and the same are recognized and ac- 
knowledged by the local customs, laws, and the decisions 
of courts, the possessors and owners of such vested rights 
-shall be maintained and protected in the same; and the 
right of way for the construction of ditches and canals for 
the purposes herein specified is acknowledged and con- 
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firmed; out whenever any person, in the construction of 
any ditch or canal, injures or damages the possession of 
of any settler on the public domain, the party committing 
such injury or damage shall be liable to the party injured 
for such injury or damage. 

“Section 2340. All patents granted, or pre-emption or 
homesteads allowed, shall be subject to any vested and ac- 
crued water-rights, or rights to ditches and reservoirs used 
im connection with such water-rights, as may have been ac- 
quired under or recognized by the preceding section.” 

In Broder v. Water Co., 101 U. S. 274, it’ was held that 
the last cited statute merely acknowledges pre-existing 
rights, and that the owners of a ditch located on public 
land and in actual use will be protected against subsequent 
entrymen. The federal government does not by said act 
grant any estate, but merely recognizes such vested and 
accrued rights as “are recognized and acknowledged by the 
local customs, laws, and the decisions of courts.” If the 
appropriator is first in time with reference to possession 
and use as compared with the date a homestead entry is 
made upon the real estate, the rights of the homesteader 
are junior and inferior. Brosnan v. Harris, 39 Or. 148; 
Smith v. Hawkins, 110 Cal. 122; Maffet 7. Quine, 93 Fed. 
347, 95 Fed. 199. The irrigator will be protected in his 
possession and application of the water so long as he con- 
forms to the local law regulating his rights, but he has no 
contract with or grant from the government, federal or 
state, with respect to his privileges. Mohl v. Lamar Canal 
('o., 128 Fed. 776. 

The act of congress approved March 3, 1891 (2 U.S. 
Comp. St., p. 1570, sec. 18), extends to those in possession 
of public lands the benefit of that legislation, but, in our 
judgment, does not supersede the earlier statute. The act 
of 1866 recognizes rights created independent of the acts of 
congress, whereas the later acts confer rights upon certain 
named conditions. If the individuals or corporations who 
have appropriated and are applying public waters for 
“eneficial purposes choose to avail themselves of the bene- 
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fits of the act of 1891, they may acquire a right of way 50 
feet in width across vacant public lands, whereas under the 
act of 1866 a mere possessory right of way is recognized. 
Under the later act a record is made of the right of way 
and reservoir sites. The applicant under the act of March 
3, 1891, need only survey the route for his proposed 
ditches and the sites for his reservoirs and file in the local 
land office a map of those surveys with certain other data. 
If the secretary of the interior approves the map, a base 
or determinable fee vests in the applicant in advance of 
possession and the making of improvements, and without 
reference to any local laws or customs. 

In Lincoln County Water Supply & Land Co. v. Big 
Sandy Reservoir Co., 32 Land Dec. 463, Mr. Secretary 
Hitchcock said: “While the clause above quoted from sec- 
tion 20 of the act of March 38, 1891, extends the benefits of 
that act to all canals, ditches or reservoirs theretofore con- 
structed upon the public domain, among which is the right 
to file in that behalf with the land department a map of 
such canals, ditches and reservoirs, and secure the ap- 
proval of the secretary of the interior thereof, yet the 
rights of claimants under section 2339 of the Revised 
Statutes are in nowise dependent upon said act or upon 
an approval of such maps.” 

Concerning the southeast quarter of section 29, the evi- 
dence establishes that Rasmussen relied upon the deed 
from Mrs. Ross, née Ihrig, to protect his right of way for 
the high line ditch across, and his reservoir site upon, that 
tract. At the time August Blust entered that land under 
the Kinkaid act, plaintiff had not constructed either of . 
said improvements. Rasmussen did not secure any rights 
by virtue of the Ross deed as against the subsequent en- 
tryman, but he must either purchase or condemn if he 
concludes to extend his ditches across, and locate a reser- 
voir upon, that land. 

The evidence in the record concerning the feasibility of 
the high line ditch is irrelevant. The state board of irri- 
gation has passed upon that feature of the dispute, and 
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the district court, in the first instance, has no jurisdiction 
of the subject. In our former opinion we failed to give 
plaintiff the benefit of sections 2389, 2340, Revised Stat- 
utes, supra. Upon more mature deliberation we are 
satisfied that the evidence does not sustain a judgment dis- 
missing the petition. If the case is again tried, the evi- 
dence adduced may justify more comprehensive relief for 
plaintiff than we have indicated in this opinion; on the 
other hand, defendants may be completely exonerated. 
The former opinion and judgment of this court are set 
aside, the judgment of the district court is reversed and 
the cause is remanded for further proceedings, and all 
taxable costs incurred up to the date of filing a mandate 


in the district court are taxed to plaintiff. 
REVERSED, 


FREDERICK A. FROMHOLZ ET AL., APPELLANTS, V. GERTRUDE 
H. McGAHEY ET AL., APPELLEES, 


FILep Ocroser 9, 1909. No. 16,126. 


* 1. Appeal: JuRISDICTION: TRaNScRipT, To clothe this court with juris- 
diction to review a judgment or a final order of the district court, 
the appellant must within six months of the rendition of such 
judgment.or final order file with the clerk of this court a certified 
transcript of the judgment or order appealed from. 

If the transcript filed for the purpose of such an 
appeai is not authenticated by the clerk of the district court, this 
court is without power, after six months from the rendition of 
such judgment or final order, to permit the appellant to add the 
clerk’s certificate to said transcript. 


ApPEAL from the district court for Platte county: 
CONRAD HOLLENBECK, JUDGE. Dismissed. 


M. Whitmoyer, L. 8S. Hastings and A. M. Post, for ap- 
pellants. 


W. E. Atkinson and C. W. De Lamatre, contra. 


_ 
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Root, J. 

The affidavits and other documents on file in this case 
indicate that a judgment adverse to plaintiffs was ren- 
dered in the district court for Platte county in November, 
1908. In March, 1909, an unauthenticated transcript of 
the pleadings in the case and of the judgment appealed 
from was filed in the office of the clerk of this court. April 
1 defendants by their attorneys filed their voluntary ap- 
pearance herein, reserving, however, the right to object 
to the jurisdiction of this court. About August 10, and 
shortly after plaintiffs had served a copy of their brief on 
defendant’s counsel, the defendants requested us to dis- 
miss plaintiffs’ appeal. September 16 plaintiffs asked 
leave to withdraw said transcript so that it might be 
certified by the clerk of the district court. The affidavits 
established that defendants did not know until subse- 
quent to the service of plaintiffs’ briefs that the transcript 
had not been attested by the clerk. 

We do not have original jurisdiction of the issues liti- 
gated in the district court. The legislature in the exer- 
cise of its constitutional power has provided the condi- 
tions upon which cases like the one at bar may be reviewed 
by us. Section 675 of the code controls, and is as fol- 
lows: “The proceedings to obtain a reversal, vacation 
or modification of judgments and decrees rendered or 
final orders made by the district court, except judgments 
and sentences upon convictions for felonies and misde- 
mieanors under the criminal code of this state, shall be 
by filing in the supreme court a transcript certified by 
the clerk of the district court, containing the judgment, 
decree or final order sought to be reversed, vacated or 
modified, within six months from the rendition of such 
judgment or decree or the making of such final order or 
within six months from the overruling of a motion for 
new trial in said cause; the filing of such transcript shall 
confer jurisdiction in such case upon the supreme court.” 
We have uniformly held that filing an unauthenticated 
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transcript of a judgment of the district court did not give 
us jurisdiction of the controversy, but that the terms of 
the statute must be observed and a certified transcript of 
the judgment filed within the time limited by law. The 
authorities upon this point were reviewed in Jloore vt. 
Waterman, 40 Neb. 498, and again in Snyder v. Lapp. 59 
Neb. 248. See, also, Smith v. Delane, T4 Neb. 594. 
Plaintiffs, however, argue that in none of the cases re- 
ferred to was a request made for permission to amend the 
transcript, and that section 144 of the code commands 
the courts to permit amendments in the interest of justice 
to be made either before or after judgment; and that the 
defect in the instant case does not go to the substance, 
but the form of the statutory conditions. Four decisions 
of this court and the case of Sccond Nat. Bank v. Moder- 
well, 59 Ohio St. 221, are cited in support of plaintiffs’ 
argunent. In Rudolf & Co. v. I[cDonald & Co., 6 Neb. 
163, an affidavit without a venue had been filed to ob- 
tain an attachment, and was attacked after judgment in 
the main case. It was held that the objection came too 
late. In Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb. 68, 
a transcript from an inferior court had not been fiJed in 
the district court within the time fixed by statute, but the 
parties had joined issues and tried the case in the dis- 
trict court. That court had original jurisdiction to try 
the case, and, as the parties did not object until after 
trial, it was immaterial whether the issues were presented 
on appeal or in the first instance to said court. In either 
event, after a trial, the defeated litigant could not ques- 
tion the power of the court to enter judement. The same 
facts existed in Coleman v. Spearman, Snodgrass & Co., 
68 Neb. 28. In Afoss v. Robertson, 56 Neb. 774, the pla n- 
tiff in error had within the time fixed by statute filed a 
duly authenticated transcript containing a copy of the 
judgment and part of the pleadings. More than one year 
after the judgment, and before the case was submitted in 
this court on its merits, we permitted the plaintiff to 
wimend the transcript, In the instant case, if the plain- 
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tiffs had only filed a certified transcript of the Judgment 
sought to be reviewed, we would have authority, under 
the present statute, to permit an amendment by adding 
copies of the pleadings or of any part of the proceedings 
other than the judgment, but the essential and jurisdic- 
tional certificate is missing. 

In addition to the cases cited, we held in Whitcomb v. 
Chase, 83 Neb. 360, that an objection first made on ap- 
peal to this court that a transcript from a county court 
to the district court had not been certified came too late 
for consideration. In Second Nat. Bank v. Moderwell, 
59 Ohio St. 221, a transcript of the pleadings and pro- 
ceedings had been filed, but the pleadings only were au- 
thenticated, and permission was given to correct the cer- 
tificate. In that case Mr. Justice Bradbury suggests that, 
if there had been nothing upon which the amendment 
could rest, none could be made; but the certificate existed, 
although defective in form, and the amendment was 
proper. It may be pertinent to suggest that the Ohio 
statute does not provide in so many words that a tran- 
script on appeal shall be certified, and Judge Bradbury 
suggests that probably the filing of an unauthenticated 
transcript would give the supreme court jurisdiction. In 
the instant case the clerk has not signed nor attached his 
seal to the transcript, and therefore there is nothing in 
the way of a certificate to be amended. 

We have examined the other cases cited by counsel, but 
do not consider that they are in point, and will not ex- 
tend this opinion by further reference to them. A due 
regard for the code and the former decisions of this court 
impels us to overrule plaintiffs’ and sustain defendants’ 
motion, and it is so ordered. 


DISMISSED, 
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JOHN M. SENNETT, APPELLANT, V. JAMES H. MELVILLE ET 
AL., APPELLEES, 


Fiixp Ocrosrr 9, 1909. No. 16,175. 


1. Vendor and Purchaser: Orrrr: AccepTaNnce. A written offer to sell 
real estate does not become a binding contract until the vendee 
accepts the tender according to its terms; nor will an offer to pur- 
chase real property bind the owner of the land involved, unless 
he unconditionally accepts the bid. 


2. Specific Performance: DISCRETION oF Counr. “Courts of equity will 
not always enforce a specific performance of a contract. Such 
applications are addressed to the sound legal discretion of the 
court, and the court will be governed to a great extent, by the 
facts and merits of each case.” Morgan v. Hardy, 16 Neb. 427. 


APPEAL from the district court for Custer county: 
Bruno O. Hosrerier, JupGe. Affirmed. 


Sullivan & Squires, for appellant. 
Silas A. Holcomb and Kirkpatrick & Schwind, contra. 


Roor, J. > 

This is a second appeal of this case. Our first opinion 
may be found in 76 Neb. 690. Upon a second trial some 
additional evidence was adduced and a judgment entered 
for defendants. Plaintiff appeals. : 

The action is for a specific performance of an alleged 
contract for the sale of real estate. A consideration of 
the evidence sustains the trial court in finding that the 
parties did not make a contract prior to Mareh 25, 1902. 
Epperson, C., held that the plaintiff did not accept Mel- 
ville’s offers contained in the letters of March 25 and Au- 
gust 29, 1902. The letters written by plaintiff's agent, 
Brown, are now before us. The first offer authorized 
Brown to deliver the deed and an abstract for the land to 
plaintiff upon payment of $500 plus exchange. This offer 
was not accepted, but the title as evidenced by Melville’s 

17 
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abstract was criticised by Brown, and suggestions were 
made by him to said defendant that an attorney should 
be employed to remedy the defects. August 29 Melville - 
wrote to Brown that an attorney had advised the writer 
that his title to said land was good, and that, “If Mr. 
Sennett thinks the title not good, you had better return 
the deed to me, but if he wants to take it as it is, we will 
return you the abstract so the deal can be closed up at 
once.” September 2 Brown replied to defendant’s last 
communication: “I think if you will send the abstract, 
and with this letter you have written me, that Mr. Sennett 
will accept the deed if you will return it at once. I think 
Mr. Sennett will be in the last of this week.” It seems clear 
that to this point the minds of the litigants had not met 
with a common intention. Melville was only offering to sell 
without further perfecting title, and plaintiff, through his 
agent, merely indicated a probability that the offer might 
be accepted. Melville testified that thereafter, and prior 
to September 27, he wrote Brown to return the deed. On 
the last named date Melville wrote to Brown a letter con- 
taining this statement: “Some time ago I wrote you to 
return me the deed you held for me. You have not done 
so, but write me that Mr. Sennett will close the deal as it 
stands. He should have done this last spring, not stand 
me off until now. I have been to quite an expense and 
trouble in looking up the title and in the meantime land 
has advanced in price and I cannot afford to close the deal 
at this date for the price agreed upon last spring. But 
if Mr. Sennett wants the land for $600, return the ded 
to me and I will close up at once. If he does not want 
it, return the deed at once.” Brown received the letter, 
and subsequently wrote Melville, claiming that Sennett 
was entitled to the land for $500. Melville denied the as- 
sertion. Brown does not unequivocally deny that inter- 
mediate September 2 and September 27 he received a let- 
ter from Melville demanding a return of the deed. If 
such a letter was sent and received, the offer to sell was 
withdrawn prior to September 27. In any event, Melville 
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withdrew from the negotiations on the last named date, 
and prior thereto plaintiff had not absolutely accepted 
the terms proposed by said defendant for a sale and 
transfer of the title to said land. Brown’s conduct, in- 
dependent of his letters, indicates that Sennett had not 
accepted Melville’s offer, and that Brown, as such agent, 
had not done.so prior to September 27. If the offer had 
been accepted, it would have been incumbent on Sennett 
to have remitted to Melville, or at least to have deposited 
for his benefit with Brown the $500. This was never done. 
Sennett had an open account for about $500 in the bank 
wherein Brown was cashier. No part of this money was 
ever set apart for Melville’s benefit, nor was a check 
drawn thereon for him. The district court, upon the 
record in this case and in the exercise of a sound legal dis- 
cretion, was justified in refusing to decree a specific per- 
formance of the alleged contract. Morgan v. Hardy, 16 
Neb. 427; Lopeman v. Colburn, 82 Neb. 641. 

It is argued that Brown was plaintifi’s agent, and that 
the deed was delivered at the time the former became 
custodian of that instrument. Brown, although Sennett’s 
agent, was also Melville’s representative for the purpose 
of holding the deed until plaintiff complied with the con- 
ditions by him to be performed. Sennett v. Melville, 76 
Neb. 690. Until Sennett assented to the conditions, mere 
possession of the deed by Brown could in no manner 
prejudice Melville, nor perfect that instrument by de- 
livery. : 

The judgment of the district court is 

AFFIEMED. 
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CHARLES WINKLER, APPELLEE, V. CITY OF HASTINGS, 
APPELLANT, 


Frtep Octosre 9, 1909. No. 15,456. 


1. Cities: LeGISLATIVE PowrErS: DETACHING TERRITORY. The power to 
prescribe the conditions on which territory may be detached from 
a city is legislative. 


2. 


: ConsTITUTIONAL Law. Where legislative power to 
detach territory from a city has been delegated by statute to the 
mayor and council, an appeal from the action of that body in re- 
fusing to disconnect particular tracts cannot be made the means 
of transferring such power to the district court. 


APPEAL from the district court for Adams county: Ep 
L. ADAMS, JuDGE. Reversed and dismissed. 


John M. Ragan and W. F. Button, for appellant. 
R. A. Batty, contra. 


Ross, J. 


Several parcels of plaintiffs agricultural land, each 
containing more than five acres, were detached from the 
city of Hastings by decree of the district court, and this 
is defendant’s appeal therefrom. 

In severing the land from the municipality the trial 
court assunied to exercise a power conferred by section 4 
of the Hastings charter. Comp. St. 1901, ch. 13, art. III, 
sec. 4. When the legislature convened in 1903 that sec- 
tion was in this form: “The corporate limits of such city 
shall remain as heretofore, and the mayor and council 
may by ordinance include therein all the territory con- 
tiguous or adjacent which has been by the act, authority 
or acquiesceuce of the owners subdivided into parcels 
containing not more than five acres, and the mayor and 
council shall have power, by ordinance to compel the own- 
ers of lands so brought within the corporate limits to lay 
out streets, ways, and alleys to conform and be continuous 
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with the streets, ways and alleys of such city (and they 
may vacate any public road heretofore established through 
such land), when necessary to secure regularity in the 
general system of its public ways.” Comp. St. 1901, ch. 
18, art. ITI, sec. 4. To the foregoing statute the following 
provisions were added by amendment in 1903: “The 
mayor and council may by ordinance exclude from the 
corporate limits of such city any tract of land consisting 


~ 


of not less than five acres, which is used exclusively for ° 


agricultural or horticultural purposes, and which is now, 
or hereafter may be included within the corporate limits 
of such, city, upon the application of any owner or owners 
of any such tract or tracts of land, setting out a full and 
complete description of such land, and the extent to which 
it is adjacent to the corporate limits of such city, and 
praying for its disconnection therefrom, being filed with 
the city clerk of such city, which application shall be read 
at large at the next regular meeting of the council of such 
city, and a day fixed by the mayor and council of such city 
for a hearing thereon, at not less than ten days from said 
regular meeting and within reasonable time thereafter. 
Upon such hearing if by a two-third vote of all the mem- 
bers elected, the council shall determine to disconnect 
such lands, therefrom, such lands shall thereafter be 
without the corporate limits of such city. If the council 
of such city deny the prayer of such application an appeal 
will lie to the district court of the county in which such 
city is situated as in cases of appeal from the board of 
commissioners. Provided further, that the right of such 
owner or owners of such tract or tracts of lands to make 
application in the first instance to the mayor and council 
of such city shall not be lost or waived, because of any 
delay in making such application.” WLaws 1903, ch. 18, 
sec. 1. Comp. St. 1907, ch. 13, art. III, sec. 4. 

The original section contained no provision for discon- 
necting territory, and the amendment supplied that fea- 
ture. Pursuant to its terms plaintiff asked the mayor 
and council to sever the lands in question from the cor- 
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porate limits of Hastings. His application was over- 
ruled, and he appealed to the district court, where tle 
relief denied by the city was granted. Defendant in its 
auswer challenged the jurisdiction of the court on the 
ground that the amendment is unconstitutional, and this 
is the only question presented here. Briefly stated, the 
principal objection to the amendment is that by it the 
legislature attempted to transfer to the district court by 
appeal legislative power delegated to the city council. 
The enactment in unambiguous terms confers upon the 
mayor and council power to detach from the city any 
five-acre tract used exclusively for agricultural or horticul- 
tural purposes. The method of exercising the power dele- 
gated is also prescribed by the act. Under its terms ter- 
ritory must be detached by ordinance, the method usually 
employed by cities in exercising legislative functions. 
The legislature has not provided in specific terms that 
every tract of five acres or more shall be disconnected 
upon a finding that it is used exclusively for agricultural 
or horticultural purposes, but the city was clothed with 
authority to legislate on that subject; the grant being 
that “the mayor and council may by ordinance exclude 
from the corporate limits of such city any tract of land 
consisting of not less than five acres, which is used ex- 
clusively for agricultural or horticultural purposes.” In 
other words, when the amendment came from the law- 
makers, it was not a perfect enactment that all tracts of 
land consisting of five acres or more shall be excluded 
from the city limits, if they are in fact used exclusively 
for agricultural or horticultural purposes. The legisla- 
ture did not exercise its power to pass such a Jaw, but 
delegated it to the municipal lawmakers. The authority 
thus granted to the city has never been affirmatively ex- 
ercised in regard to lands owned by plaintiff within the 
city limits. On the other hand, his demand on the city 
for such legislation was denied. Did the legislature by 
authorizing an appeal from the mayor and council confer 
on the district court authority to disconnect plaintifi’s 
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land from the city? The power of the legislature to make 
provision by general law for the incorporation of cities 
and for extending boundaries or detaching territory has 
been recognized by this court. In State v. Dimond, 44 
Neb. 154, an opinion by Judge Post contains the following 
language: “We do not doubt the unlimited power of the 
legislature, in the absence of constitutional restriction, 
with respect to the boundaries of municipal corporations.” 

In municipal affairs the authority to extend boundaries 
is derived from the same source as the power to detach 
territory. In the opinion in City of Wahoo v. Dickinson, 
23 Neb. 426, Judge MAXWELL said: “It will be conceded 
that an arbitrary annexation of territory to a city or 
town, where the benefits to be received by the territory 
annexed are not considered, can only be accomplished by 
legislation, either by the legislature itself, or by a tribunal 
clothed with power for that purpose, and that a court 
under our constitution could not be invested with such 
legislative power.” In City of Hastings v. Hansen, 44 
Neb. 704, the following appears in an opinion by Com- 
missioner RaGaAn: “The power to create municipal cor- 
porations and the power to enlarge or restrict their 
boundaries are. legislative powers; and it has been doubted 
if the legislature can pass a valid act giving the courts 
jurisdiction to disconnect by decree any part of the ter- 
ritory of a municipal corporation of the state merely at 
the suit of the owner thereof.” The power of the legisla- 
ture to prescribe the conditions on which municipal 
boundaries shall be extended or restricted is recognized 
in the recent case of Bisenius v. City of Randolph, 82 Neb. 
520, where the decisions of this court on a kindred subject 
are discussed by Judge Roor. 

In the form in which the act amending section 4 of the 
Hastings charter was passed in 1903, the grant conferring 
upon the mayor and council authority to detach territory 
by ordinance was legislative. In attempting to confer 
‘the same power upon the district court by direct 
appeal from the action of the mayor and council, if 
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they refuse to pass an ordinance detaching territory on 
demand of a landowner, the legislature did not observe 
the following provisions of the constitution: “The pow- 
ers of the government of this state are divided into three 
distinct departments, the legislative, executive and judi- 
cial, and no person or collection of persons being one of 
these departments, shall exercise any power properly be- 
longing to either of the others, except as hereinafter ex- 
pressly directed or permitted.” Const. art. II, sec. 1. This 
section of the constitution prohibits the judicial depart- 
ment from exercising any power properly belonging to the 
legislative department, and the effort to confer upon the 
district court legislative authority to sever agricultural 
and horticultural lands from the city of Hastings in the 
nlanner described invalidates the amendment to section 
4 of the Hastings charter. This conclusion is not at vari- 
unce with former holdings to the effect that courts may 
be clothed with power to inquire into and determine the 
existence of conditions under which lands may be an- 
nexed to or detached from a city, pursuant to the terms 
of a statute; nor doves it conflict with the rule that one 
whose lands were illegally included within the boundaries 
of a city may in a proper case obtain redress in a pro- 
ceeding in the nature of quo warranto. a 

The judgment of the district court is reversed, and the 
appeal from the action of the mayor and council dis- 
inissed. 

REVERSED AND DISMISSED. 


Reese, C. J., not sitting. 
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CATHARINE FAUBER, APPELLANT, V. HARRISON KEIM, 
APPELLEE. 


FILED OcToBER 9,1909. No. 15,471. 


1. Wills: Bequest: CHARGE ON REALTY. A provision in a will that the 
amount of a bequest to testator’s daughter shall remain in the 
“home place,” with interest payable annually, in the event of her 
being married at the time of testator’s death, held to be a charge 
upon the realty described, though further provision was made 
for the sale of the property and for payment of the legacy, if the 
legatee should become a widow. 


2. : ConstRucTION. In giving effect to a bequest the entire will 
should be examined to ascertain the intention of the testator. 


: LEGATEE: ACCEPTANCE OF LAND: LiaBritity. A legatee by 
exercising an option to take testator’s land at its appraised value 
under the will, held not to have obligated himself to pay other 
legatees more than the amount of the appraisement. 


REHEARING of case reported in 84 Neb. 167. Reversed. 


Rose, J. 


Plaintiff commenced this suit in the district court for 
Thayer county to establish a lien on 160 acres of defend- 
ant’s land in Thayer county for the amount of a legacy 
under her father’s will, and to require defendant, who took 
the land under it, to-account to her for her share of the 
estate. Joseph Keim, the father of both plaintiff and 
defendant, formerly owned the property, and disposed of 
it by a will containing the following provisions: 

“(1) I give and bequeath to my beloved wife, Mary 
Keim, the sum of $200 in money and all personal property 
which she is entitled to under the laws of the state of 
Nebraska and the use of two rooms, of her own choosing, 
in my dwelling house, so long as she shall occupy the 
same, and the interest on the sum of $3,000 during her 
natural life. I direct that my executors hereinafter 
named shall leave said sum in my home place, wheu they 
shall sell the same, and the same shall remain a lien 
thereon and the purchaser thereof shall annually pay to 
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my said wife the interest thereof at the rate of seven per 

cent. per annum during her natural life. 

“(2) I give and bequeath to each of my children, as 
follows: To my son, William Keim, the sum of $254; to 
my son, Jacob Keim, the sum of $654; to my son, Harri- 
son Keim, the sum of $200; to my daughter, Mary Bates, 
the sum of $404; to my daughter, Annie Hay, the sum of 
$522; to my daughter, Eliza Bender,.the sum of $340. 

“(3) I give and bequeath to my daughters, Catharine 
Fauber and Cerilla Bender, as follows: To my daughter, 
Oatharine Fauber, the sum of $1,817, and to my daugh- 
ter, Cerilla Bender, the sum of $378, upon the following 
conditions, however: In case either or both of them are 
married at my death the aforesaid sums are to remain in 
my home place and be a lien thereon, and the interest 
thereon to be paid annually to them, according to their 
respective shares; but in case either or both of them be- 
come widows, my executors are to collect said money and 
pay it to them, according to their respective shares; but in 
ease the husbands of either or both of them survive them, 
said sum or sums is to be paid to their heirs. 

“4, I direct that my executors have my home place 
appraised by six disinterested freeholders to be appointed 
by the county court of Thayer county, who shall appraise 
the same and after the same is so appraised my son, Har- 
rison, is to have the refusal thereof at the appraised value, 
and in case he does not elect to take it, then my son Jacob 
is to have the refusal; and in case he does not elect to 
take it, then my son William is to have the refusal thereof; 
and in case he does not so elect, then my executors are to 
sell the same at either public or private sale as they shall 
deem to the best interest of my estate, and execute a deed 
to the purchaser thereof, whoever the same may be. 

‘5. I further direct my executors to sell all my estate 
hoth real and personal and pay my debts and the afore- 
said legacies and in case there is a surplus, after the pay- 
ment of the debts and the aforesaid Jegacies, the same 
shall be equally divided between my children subject, 
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however, to the same conditions and restrictions as to 
Catharine Fauber and Cerilla Bender.” 

Among other things, it is disclosed by the record that 
Joseph Keim died in June, 1888, and that his will was 
probated in July following. His widow, Mary Keim, died 
in January, 1903. At the time of testator’s death plaintiff 
was a married woman, and her husband is still living. 
The “home place” mentioned in the will is the land in 
controversy. In the manner described by testator it was 
appraised at $5,000 and accepted by defendant. When 
the will was executed, October 17, 1887, it was incum- 
bered by a mortgage for $3,300. In the answer it is al- 
leged, in substance, that the estate of Joseph Keim had 
been settled, and that after payment of the debts there 
remained only enough tv pay 20 per cent. of the legacies; 
that plaintiff had received the interest on 20 per cent. of 
the amount bequeathed to her; that 20 per cent. of the 
other legacies had been paid to the legatees entitled 
thereto, and that the executors had been discharged. 
Upon a trial in the district court the action was dismissed, 
and plaintiff appeals. 

One of plaintiff’s objections to the judgment is that it 
deprives her of a lien on defendant’s land for the amount 
of her legacy under the terms of her father’s will. She 
has asserted this riglt in her pleadings, and defendant in 
his answer has denied that “she has any lien or claim 
against the real estate described in the petition.” On the 
record presented the district court had jurisdiction to 
determine the issue thus raised. Since she is not a widow, 
she can only collect under the will at present the interest 
on her legacy. If it is not a lien, defendant may sell the 
land without regard to her interests. The dismissal of 
her suit was an adjudication that she was not entitled to 
a lien to secure the amount of the bequest, or the interest 
thereon. The decision on this point must be controlled by 
the intention of testator as disclosed by his entire will. 
The bequest to plaintiff contains these words: “I give 
and bequeath to my daughters, Catharine Fauber and 
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Cerilla Bender, as follows: To my daughter, Catharine 
Fauber, the sum of $1,817, and to my daughter, Cerilla 
Bender, the sum of $373, upon the following conditious, 
however: In case either or both of them are married at 
my death the aforesaid sums are to remain in my home 
place and be a lien thereon, and the interest thereon to 
be paid annually to them, according to their respective 
shares; but in case either or both of them become widows, 
my executors are to collect said money and pay it to them, 
according to their respective shares; but in case the hus- 
bands of either or both of them survive them, said sum or 
sums'is to be paid to their heirs.” The conditions on 
which she was entitled to a lien under the specific terms 
quoted were present. These terms were not annulled by 
other legacies or by provisions relating to the sale of the 
land or by any other direction of testator. It follows that 
there was error in denying to plaintiff her right to a lien, 
since defendant concedes the estate was sufficient to allow 
her 20 per cent. of the amount bequeathed to her, and that. 
he paid her interest on that basis. 

Another point argued by plaintiff reiates to the amount 
of defendant’s liability. As already shown, the farm was 
appraised in the manner described in the will at $5,000, 
and defendant accepted it under tle appraisement pur- 
suant to the option authorizing him to do so. The land 
was incumbered by mortgage to the extent of $3,300. The 
contention is that defendant took the realty subject to the 
mortgage and to the legacies in favor of plaintiff, Cerilla 
Bender, and testator’s widow is liable for the full amount 
of the items named and must account to plaintiff accord- 
ingly. On the other hand, defendant insists that by ex- 
ercising his option to take the land at its appraised value 
he only obligated himself to pay the amount of the ap- 
praisement. The entire will must also be considered in 
determining this question. The provisions relating to 
liens, to the appraisement, to the payment of the debts, to 
the option permitting one of the sons to take the land at 
its appraised value, and to its sale in the event of the fail- 
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ure of any of the sons to exercise the option indicate there 
was no intention on the part of testator to require pay- 
ment of more than the amount of the appraisement as a 
condition of acquiring title. The bequests and the amount 
of the mortgage greatly exceeded the appraised value of 
the land. No one could be induced to accept it on condi- 
tions requiring him to pay incumbrances and legacies 
greatly in excess of its value. Such a construction, if 
understood, would prevent a sale, and to that extent de- 
feat the purpose of testator. It is not warranted by the 
language of the instrument. By taking the land under the 
will defendant did not bind himself to pay more than its 
appraised value. In his formal acceptance, however, he 
did insert the words, subject to all incumbrances, but did 
not thereby obligate himself to pay for the farm more than 
its value, as appraised under the specific terms of the will, 
or to create and distribute a greater estate than that 
possessed by his father at the time of his death. 

For the error already pointed out, the cause must be 
remanded for further proceedings, but in the present con- 
dition of the pleadings and proofs it is deemed inadvisable 
to discuss other questions argued. 

‘ REVERSED. 


AMELIA RIEGER, APPELLANT, V. CARRIE SCHAIBLE ET AL., 
APPELLEES. 


Fiten Octoser 9, 1909. No. 16,127. 


1. Appeal: Law or Case. “The determination of questions presented 
to this court in an appellate proceeding becomes the law of the 
case, and, ordinarily, will not be reexamined when the cause is 
again brought up for review.” Leavitt v. Bell, 59 Neb. 595. 


9. New Trial: Newiy Discoverep Evivence. “A new trial will not be 
granted a litigant on the ground of newly discovered evidence 
when it appears that such evidence was not produced at the trial 
of the case because the litigant had forgotten its existence.” 
Upton v. Levy, 39 Neb. 331. 
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: Dimicence. “To entitle a party to a new trial on 
account of newly discovered evidence, it is not enough that the 
evidence is material and not cumulative. It must further appear 
that the applicant for the new trial could not, by the exercise of 
reasonable diligence, have discovered and produced such evidence 
at the trial.” Smith v. Hitchcock, 38 Neb. 104. 


4, Appeal: Coxriicrrnc Evipence. ‘‘Where the evidence is conflicting 
and the judgment is supported by competent evidence, it will not 
be disturbed, even though a different conclusion might have been 
reached.” Burwell Irrigation Co. v. Lashmett, 59 Neb. 605. 


APPEAL from the district court for Richardson county: 
JOHN B. Raver, JUDGE. Affirmed. 


C. Gillespie and EH. Falloon, for appellant. 
Reavis & Reavis, contra. 


Fawcett, J. 


This is the third time this case has been before us for 
consideration. The result of our deliberations on the first 
two occasions will be found in 81 Neb. 33, 58. After the 
case was remanded the district court evidently proceeded 
upon the theory that the law of the case was settled by 
the two opinions just referred to. _ In this the district 
court was right. Leavitt v. Bell, 59 Neb. 595. Upon the 
trial the court called a jury to determine the questions of 
fact in controversy. The case was submitted to the jury 
upon instructions which are not excepted to by any of the 
parties. Two special findings were submitted and an- 
swered by the jury, viz.: “(1) Was the contract which 
was entered into between Henry Rieger and Amelia 
Lawler entered into before or after the marriage of said 
parties? Ans. Before marriage. (2) Was the general 
purport of the contract understood by Amelia Lawler at 
the time she signed it? Ans. Yes.” The jury also re- 
turned a general verdict in favor of the defendants. A 
motion for a new trial was filed, and subsequently a 
second motion for a new trial on the ground of newly dis- 
covered evidence was submitted. Both motions were over- 
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ruled, and judgment entered in favor of defendants, from 
which this appeal is prosecuted. No formal assignment of 
errors was filed in this court, and no errors in the admis- 
sion or exclusion of evidence is argued in appellant’s brief. 
The only error of law which can be considered as expressly 
reserved by appellant is under the fifth subdivision of 
their brief, which concludes with the statement that it 
was error for the trial court to deny the motion for a new 
trial on the ground of newly discovered evidence. 

It follows from what has been said that the only ques: 
tions for consideration now are: (1) Did the court err in 
overruling the motion for a new trial on the ground of 
newly discovered evidence? (2) Is the judgment of the 
court sustained by sufficient evidence? Without deter- 
mining the question as to whether or not the evidence of 
the newly discovered witness would have been competent, 
which we regard as doubtful, we think it is clear that no 
such diligence was shown as would entitle plaintiff to a 
new trial upon that ground. The witness whose testimony 
they desired to present makes affidavit to the fact that she 
was present at the time the antenuptial agreement was 
signed by the principals thereto; that she saw it signed, 
and heard statements made by the parties at the time. 
If this is true, then plaintiff knew of her presence. That 
she did know of her presence is not negatived by plaintiff 
in her own affidavit. She simply alleges that “by reason - 
of her age and the lapse of time she was unable to recol- 
lect all that took place in said store at the time said so- 
called antenuptial agreement was signed, nor could she, 
for the reason above stated, recollect who all were present, 
and she did not recollect at the time she testified, or at 
any time she may have consulted her attorneys, that 
Kate Rieger was in said store, and she only learned that 
Kate Rieger was in said store at the time said agreement 
was signed from her attorney, Edwin Falloon, who told 
her in his office some time after the rendition of the judg- 
ment in this case, and after the 18th day of October, 
1908.” She further states that “since the controversy 
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arose all the defendant heirs in this action have been 
bitter partisans, and she naturally inferred from that 
fact that the newly discovered witness, the wife of one 
William M. Rieger, would be hostile tc her interest and 
would refuse to tell her anything, even if she knew any- 
thing, and, she not believing that she knew anything about 
this case, she never so much as asked or inquired of her 
what knowledge she may have had of it.” The affidavit 
of Mr. Falloon, senior counsel for plaintiff, was also filed, 
in which he states: “That at one time he asked Kate 
Rieger, wife of William M. Rieger, the newly discovered 
witness, what she knew about this case. To which she 
replied that she did not want to be drawn into the con- 
troversy, and declined to discuss the matter with this 
affiant. That at the time this conversation took place this 
newly discovered witness was a client of this affiant, and 
both she and this affiant were attempting to effect a recon- 
ciliation between this newly discovered witness and her 
husband, William M. Rieger, and, out of consideration 
for the feelings of this newly discovered witness, this 
affiant forebore to pursue the inquiry any further, be- 
lieving at the time that she knew nothing of any impor- 
tance, and that the further inquiry on the part of this 
affiant would not only be insolent, but in a measure a 
breach of the confidential relations that existed, as at- 
torney and client, between affiant and said newly dis- 
covered witness.” We think this showing not only fails 
to establish sufficient diligence on the part of plaintiff 
and counsel, but affirmatively shows a failure to make 
diligent inquiry at a time when it might have elecited the 
desired information. The relation of attorney and client 
then existing between counsel and Kate Rieger did not 
preclude counsel’s pushing his inquiry of Mrs. Rieger as 
to the transactions concerning the execution of the ante- 
nuptial agreement in controversy. We think the state- 
ment in his affidavit that Mrs. Rieger at that time said 
to him “that she did not want to be drawn into the con- 
troversy, and declined to discuss the matter’ with him, 
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was notice of the fact that she had some knowledge of the 
matter about which he was inquiring. If she had had no 
knowledge, she would not have hesitated to say at once 
that she knew nothing about the matter. Without pur- 
suing the subject further, we think the trial court did not 
err in overruling the motion for a new trial. Upton v. 
Levy, 39 Neb. 831; Smith v. Hitchcock, 38 Neb. 104. 

The question of the sufficiency of the evidence was 
fairly submitted to the jury under instructions which, as 
we have said, were not excepted to. As the jury were 
acting in an advisory capacity only, possibly it was not 
necessary to note exceptions to the instructions; but, 
even if the jury were acting in such capacity only, the 
court seems to have been satisfied with their findings of 
fact in the case, and to have adopted the same and ren- 
dered judgment thereon. These findings, whether they be 
considered as by the jury or the court, are based upon 
conflicting evidence, which possibly would have sustained 
a finding and judgment either way. In such a case this 
court cannot interfere. Burwell Irrigation Co. v. Lash- 
mett, 59 Neb. 605. 

The question as to whether or not plaintiff should be 
permitted to revoke her election in the county court and 
take under the will, and the further question as to plain- 
tiffs rights, if any, in the homestead of her deceased )us- 
band have no place in the case before us and are not con- 
sidered. 

We are urged ‘to overrule our foriner judginent in 81 
Neb. 33, and to adhere to the decision in Fellers v. Fellers, 
54 Neb. 694. Fellers v. Fellers was fully considered and 
deliberately overruled in 81 Neb. 33, and upon a recon- 
sideration the decision in 81 Neb. 33 was adhered to (81 
Neb. 58). We must therefore decline to further consider 
Fellers v. Fellers. : 

Finding no error in the record, the judgment of the 
district court is 

AFFIRMED, 


18 
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PENNINGTON Counry BANK, APPELLANT, V. ANTON BAv- 
MAN, JR., SHERIFF, APPELLEE. 


Dopcr Country BANK, APPELLEE, V. FRANCIS MCGIVERIN, 
APPELLEE; PENNINGTON County BANK, INTERVENER, 
APPELLANT. 

Fitrep Ocroner 9, 1909. No. 16,237. 

1. Replevin: JupamMenr: CoNCLUSIVENESS. A judgment in replevin de- 
termines the right of possession at the time of the commencement 
of the action, and it is not inconsistent with the right of the 


party defeated to afterwards assert a right of possession under 
changed conditions. 


2. Judgment: Res JupicataA: REPLEVIN. In an action of replevin, 
where judgment is rendered in favor of the defendant solely upon 
the ground that plaintiff’s petition does not state a cause of 
action, such judgment is not a bar to a subsequent proceeding by 
the plaintiff therein to establish his right of property or right of 
possession, or to establish any lien he may have upon the prop- 
erty in controversy. 


APPEAL from the district court for Dodge county: 
ConraAD HOLLENBECK, JUbGE. Reversed. 


EF, Dolezal, for appellant. 
Courtright & Sidner, contra. 


Fawcett, J. 


For a statement of the transactions leading up to the 
present action, reference is made to Pennington County 
Bank v. Bauman, 81 Neb. 782. Subsequent to the 
affirmance of that case in this court, plaintiff, Dodge 
County Bank, brought this action upon the replevin bond 
given by defendant, Pennington County Bank, and Francis 
McGiverin, its surety thereon, and by agreement ‘of par- 
ties the two actions were consolidated and trial had in 
the district court for Dodge county. The trial resulted 
in judgment for plaintiff, Dedge County Bank, and de- 
fendant, Pennington County Bank, appealed, On the 
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trial of the present action defendant, Pennington County 
Bank, by cross-petition set up the chattel mortgage upon 
which it relied in the former action, and alleged that since 
the commencement of the replevin action the mortgage 
had matured; that it is now entitled te the possession of 
the property, and that it has a lien thereon by virtue of 
its said mortgage. This defense was met by the plaintiff, 
Dodge County Bank, with the claim that the former 
action is res adjudicata as to all the matters in contro- 
versy herein. The first action referred to was affirmed in 
this court upon the sole ground that the petition did not 
state a cause of action, in that it did not allege facts 
showing any right of possession in the plaintiff in that 
action. In the trial of that action in the district court 
the cause was submitted to the jury upon the one ques- 
tion only of defendant’s damages by reason of the wrongful 
taking of the property in controversy. The jury found 
that the damages by reason of the wrongful taking of the 
property by plaintiff therein was the sum of $1,191. 
Plaintiff in that action did not except to the instruction 
given by the court as to the measure of damages, nor did 
it assign any error in the giving of the same in its motion 
for a new trial; and, the judgment in that case having 
been affirmed, plaintiff, Dodge County Bank, now insists 
that defendant cannot question the amount so found by 
the verdict of the jury upon which the court entered judg- 
ment; that the fact that the judgment was affirmed upon 
the sole ground that the petition did not state a cause of 
action did not affect the judgment rendered for the value 
of defendant’s possession. Defendant’s contention, in 
brief, is that, if the petition in the former action did not 
state a cause of action, the court was without jurisdiction 
to enter any kind of a judgment, and that the judgment 
for $1,191 is a nullity. We think that is the main ques- 
tion in this case, and that it is controlled by Campbell v. 
Crone, 10 Neb. 571; Rodgers v. Levy, 36 Neb. 601; State 
v. Letton, 56 Neb. 158; Leid, Afurdoch & Co. v, Panska, 56 
Neb. 195. While the writer would have been disposed to 
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have aligned himself with SuLLIvAN, J., and Ragan, C., 
in their dissents to the two last above cited opinions, the 
question must now be considered as foreclosed in this 
court. 

That the judgment in the former case in favor of de- 
fendant in the replevin action solely upon the ground that 
the petition did not state a cause of action is not a bar to 
a suit by the Pennington County Bank to establish the 
validity of its lien under its chattel mortgage, which at 
the time of the former action was not due, but which has 
since matured, is settled in State v. Cornell, 52 Neb. 25; 
McFarlane v. Cushman, 21 Wis. 401; Gassert v. Black, 18 
Mont. 35, 44 Pac. 401. ; 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings accord- 
ing to law. 

REVERSED. 


Frep BECKMAN, APPELLER, V. LINCOLN & NORTHWESTERN 
RAILROAD COMPANY, APPELLANT. 


FILep OCTOBER 22,1909. No. 15,779. 


1. Eminent Domain: AprPrAL: ELECTION oF REMEDIES. A railroad com- 
pany which had leased its road to another company instituted pro- 
ceedings in the county court for the purpose ef condemning the 
real estate of a landowner for right of way purposes. The land- 
owner appeared and contested the jurisdiction of the court upon 
the ground that the company seeking to exercise the right of 
eminent domain was not the real party in interest. His objection 
was overruled, and the report of the appraisers awarding $2,700 
was confirmed. He then appealed to the district court, alleging 
the same facts, and averred that his damages were $7,000. He 
also sought to enjoin the proceedings, alleging the want of juris- 
diction. The injunction being denied, he then amended his peti- 
tion, claiming the increase of damages as demanded in his first 
petition. Held, That his proceeding to defeat the condemnation 
was not such an election of remedies as would prevent him from ' 
litigating as to the amount of damages. 


; Damages. In a proceeding to condemn real estate for the 


Vor. 85] SEPTEMBER TERM, 1909. 229 


Beckman v. Lincoln & N. W. RB. Co. 


purposes of right of way for a railroad company, “the land- 
owner is entitled to full compensation for the land actually 
taken, and for such damages to the residue of the land as are 
equivalent to the diminution in value thereof.” Fremont, E. & M. 
VY. R. Go, v. Meeker, 28 Neb. 94. 


In an inquiry whether and how much the part of 
a farm not taken for railroad right of way is depreciated in value 
by the appropriation of a part, it is proper for the jury to consider 
the Hability of stock being killed, and the danger from fire from 
passing trains. See Fremont, E. &d M. V. R. Co. v. Bates, 40 Neb. 
381. 


4. : INstrucTIONS: HARMLESS Error. The trial court instructed 
the jury that, if the amount of damages found by them did not 

- exceed $2,700, no interest should be allowed, but, if it exceeded that 
sum, they should compute interest on the amount. The giving of 
the instruction was excepted to for the reason that, by inference, 
it informed the jury of the sum awarded by the appraisers. De- 
fendant offered another one, which directed the jury to find dam- 
ages and interest separately and unadded, which instruction was 
refused. Held, That while the instruction refused might, under 
the circumstances, have been the better, yet the giving of the one 
submitted would not require a reversal of the judgment. 


5. Jury: VERvicT: Serrinc ASIDE: Misconpuct or Juror. After the ren- 
dition of the verdict, affidavits of a number of jurors were filed, 
showing that during the deliberations of the jury one of their 
number stated that another railroad company had constructed its, 
road across his land, and that he knew the inconvenience of it, 
and that his vote was for a larger sum than that returned by the 
verdict. It being shown that substantially the same statement 
was made by the juror on his voir dire examination, it is held 
that defendant cannot be heard to complain, there being no show- 
ing that it could not have excluced him. The question of the pro- 
priety of receiving such affidavits for the purpose of impeaching 
the verdict is not decided. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGe. Affirmed. 


James E. Kelby, Byron Clark and F. E. Bishop, for 
appellant. 

Field, Ricketts & Ricketts, contra. 

Resse, ©. J. 


This is an appeal from the judgment of the district 
court for Lancaster county in a proceeding by defendant 
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to condenm a portion of the land of plaintiff for right of 
way for the railroad track of the defendant. The prin- 
cipal question involved is the amount of damages plaintiff 
is entitled to receive. The verdict of the jury was for 
nore than that appraised by the commission appointed 
by the county court. Preliminary to this, however, is the 
contention by defendant that the district court was with- 
ont authority or jurisdiction to inquire into the question 
of damages for the reason that the appeal was not from 
the judginent of the county court awarding damages, but 
from the order of that court in taking any action in the 
matter. The appeal was filed in the district court in due 
time. A petition was filed by plaintiff in which he con- 
tested the right of the defendant to condemn his land for 
right of way purposes for the reason that it was not the 
real party in interest, it having leased its line of road to . 
another railroad company. The petition set out the pro- 
posed line, and contained averments of facts showing the 
injury to the property, with the allegation that the dam- 
ages sustained would be the sum of $7,000, which was 
more than the amount awarded by the appraisers. He 
iso instituted an action in injunction seeking to restrain 
the defendant from proceeding with the condemnation of 
vw portion of his land. That suit was finally decided 
against the contention of plaintiff, the case being reported 
in 79 Neb. 89. Plaintiff, over the objections of defendant, 
filed his amended petition, claiming damages in the 
«umount named in his former petition. Defendant filed 
its answer controverting plaintiff’s right to try the ques- 
tion of damages, “because plaintiff has not appealed from 
the award of damages made by the commission in the con- 
demnation proceedings, but filed objections to the juris- 
diction in said condemnation, and in the original petition 
filed in this proceeding has prayed for the dismissal of 
said condemnation.” The answer also denied that plain- 
tiff had been damaged for the land taken mn any greater 
sum than $1,400. Plaintiff replied by a general denial. 

It is claimed by defendant that, plaintiff having elected 
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to appeal on the question of jurisdiction, lhe is bound by 
that proceeding, and should not be permitted to shift his 
appeal to one involving the question of damages. In other 
words, he is bound by his election. We cannot agree with 
defendant in this contention. Plaintiffs first petition not 
only questioned the jurisdiction of the court, but specifi- 
cally raised the question of damages. But, had he not 
done so, we would still have to hold that the appeal trans- 
ferred the whole case to the district court, and the fact 
that plaintiff questioned its jurisdiction could not have 
the effect of depriving him of the right to question the 
anount of damages awarded him, his attack upon the 
jurisdiction failing. In so far as the subject of damages 
was concerned, no new pleadings were necessary. F're- 
mont, H. & M. V. R. Co. v. Meeker, 28 Neb. 94. The 
jurisdiction of the court having been sustained, the cause 
was pending for trial on its merits. The rule that a party 
cannot shift his contention to the prejudice of another has 
no application here. There has been no change in plain- 
tiff’s attitude as to the question of damages, or on any 
fact upon which his claim therefor was based. 

A number of questions propounded to plaintiff and his 
witnesses were objected to, the objections overruled, and 
to which defendant excepted. To discuss them separately 
would extend this opinion to an unwarrantable length. 
The legal propositions presented will be noticed. It was 
conceded that the land taken comprised 7 acres in a strip 
150 feet wide through plaintiff’s quarter section, leaving 
12 acres on one side of the track and 141 on the other, 12 
acres having been previously taken for right of way for 
another track. Plaintiff sought to prove the value of the 
7 acres actually taken and the diminution of the value of 
the remaining land; the whole being a farm in one com- 
pact body. To this defendant objected. Its contention is 
that the valuation of the 7 acres should be based upon the 
average acreage value of the farm. There was evidence 
that the 7 acres was of the best portion of the land, and 
hence the most valuable. In addition to proving the value 
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of the land actually taken, the court permitted evidence 
tending to show the value of the whole 148 acres immedi- 
ately before the condemnation proceedings and after. 
This ruling was afterwards corrected, and the witness 
then testified as to the value of the 141 acres before taking, 
excluding the 7 acres taken. However, this did not ma- 
terially change the situation, as the testimony of the wit- 
ness relating to values was practically the same. He had 
estimated the value of the whole 148 acres at $75 to $80 an 
acre before the location of the road, and in his subsequent 
testimony stated that he thought the 141 acres was worth 
$80 an acre before the construction of the road. To the 
mind of the writer the contention of defendant is a little 
difficult of comprehension. From the adoption of our 
present constitution in 1875 to the present time the uni- 
form holding of this court has been that, in the exercise 
of the right of eminent domain by the condemnation of 
real estate for purposes of right of way, the landowner 
was entitled to the value of the land actually taken and 
the diminution in value of the land not taken as his dam- 
ages. Fremont, EH. & M. V. R. Co. v. Whalen, 11 Neb. 
585; Republican V. R. Co. v. Arnold, 18 Neb. 485; Re- 
publican V. R. Co. v. Linn, 15 Neb. 234; Blakeley v. Chi- 
cago, K. & N. R. Co., 25 Neb. 207; Chicago, K. & N. R. 
Co. v. Wiebe, 25 Neb. 542; Fremont, EH. & M. V. R. Co. v. 
Meeker, 28 Neb. 94; Burlington & M. R. R. Co. v. White, 
28 Neb. 166. The instructions of the court on the trial 
followed this rule. Had the court adhered to the rule 
adopted in the early stages of the trial, there might be 
ground for complaint, yet, as to this, we are not certain, 
in the light of former decisions. However, since the rule 
contended for by defendant was finally adopted by the 
court, there is no ground for complaint. 

It is next contended that there was error in ‘the in- 
structions given to the jury. The eighth is too long to 
be here copied. The different elements of damage to the 
land not taken were stated with exactness, at least in 
part, “the liability of stock to be killed, the danger of fire 
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from passing trains, and all other circumstances caused 
and produced by the location of defendant's right of way 
over and across plaintiff’s farm in the manner which 
the evidence shows it to have been located,’ forming 
a portion thereof, and to which exception is taken. 
Were this an open question in this state, we would be 
strongly inclined to hold with the earlier decisions that 
the giving of the instruction above quoted, without the 
limitation to the use of the road without negligence on 
the part of defendant, was prejudicial error, as the law 
gives ample remedies when stock is killed or fires started 
by the negligent nse of trams, but not where negligence 
is absent. However, the principle of the instruction has 
been approved in Fremont, KH. d M. V. BR. Co. v. Bates, 40 
Neb. 381, Omaha 8S. R. Co. v. Todd, 39 Neb. 818, Chicago, 
B. & Q. BR. Co. v. O'Connor, 42 Neb. 90, and Chicago, R. J. 
é& P. R. Co. v. O'Neill, 58 Neb. 239, and cannot now be 
departed from. 

The court instructed the jury that, if their finding of 
damages did not exceed the sum of $2,700, no interest 
should be allowed, but that, if they found above that sum, 
interest should be computed by them at the legal rate. 
The criticism of this instruction is that, by inference, it 
informed the jury of the amount found due by the ap- 
praisers, and was, in effect, a suggestion which might in-. 
duce them to find for more than that sum in order to give 
plaintiff interest. It is possible that such might have 
been the effect of the instruction, and yet we cannot see 
that it was reversible error. In Bolar v, Williams, 14 
Neb. 386, an attorney, in trying a case before a jury in 
the district court, stated that the cause had been tried in 
justice court, giving the result. No exception was taken, 
and the question was not presented for review, but the 
remark was referred to as “a gross breach of propriety,” 
etc. There is no contention in this case but that the rule 
given was correct, but it is claimed that it should have 
been given in another way. For the purpose of obviating 

this difficulty, defendant asked an instruction directing 
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the jury to find the damages and interest separately and 
unadded. This instruction was refused. It is probable 
that the plan suggested by defendant would have been 
the better method, but it is not thought for that reason 
the judgment should be reversed. It would be by infer- 
ence alone that the former finding could be surmised by 
the jury. From the instruction given, the jury might 
seek a reason for it and might arrive at the correct solu- 
tion, but such is not shown by the record to be the fact. 
Other instructions were asked, and the refusal to give 
them is assigned for error, but we find nothing in the ac- 
tion of the court in that behalf to the prejudice of de- 
fendant. 

After the returning of the verdict, affidavits of jurors 
were filed, stating, in substance, that one of the jurors 
who desired to return a larger verdict than that rendered 
had stated in the jury room during their deliberations 
that another railroad company had constructed its road 
across his land, and that he knew the inconvenience of it, 
and that his vote was from $38,500 to $4,200. The verdict 
was for $8,659.32, including interest at 7 per cent. for 
the one year and six months, making the damages found 
about $3,300. The question is raised as to the propriety 
of filing and considering such affidavits for the purpose 
of impeaching the verdict; but, as it is shown that sub- 
stantially the same statement was made by the juror on 
his voir dire examination, it is not deemed necessary to 
notice the matter further, as the defendant could not be 
heard to complain, there being no showing that it could 
not have excluded him. 

Finding no prejudicial error in the record, the judg- 
ment of the district court is 

AFFIRMED. 
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Many RaDIL, APPELLANT, V. ALICE L, SAWYER, ADMINIS- 
TRATRIX, APPELLEE. 


Fitep Ocroper 22, 1909. No. 15,600. 


1. Justice of the Peace: Procrepincs IN Error. In order to give the 
district court jurisdiction in a proceeding in error to reverse a 
judgment of a justice of the peace, the plaintiff must file a tran- 
script, a petition in error in the district court, and cause a sum- 
mons in error to be issued thereon against the defendant within 
six months from the date of the rendition of the judgment com- 
plained of, which summons must be served upon the defendant 
in error or his attorney of record. 


2. 


After the expiration of six months from the date of 
the judgment, the district court cannot obtain jurisdiction to re- 
verse the same by issuing what is called a nunc pro tumc summons 
in error and directing the service thereof to be made upon the 
defendant, and a judgment reversing the judgment of a justice of 
the peace upon such service is void. 


3. Courts: Jurtspicrion, Ordinarily the district court has the power to 
determine the question of its own jurisdiction; but, where the 
jurisdiction of the court does not depend upon a question of fact, 
and is simply one of law, no finding or declaration of the court, 
if made in disregard of plain statutory provisions, will give it 
jurisdiction. . 


4. 


. . The test of jurisdiction is whether the tribunal had 
the power to enter upon the inquiry, and not whether its methods 
‘vere regular, its findings right, or its conclusions in accordance 
with the law. 


5. A void judgment is in reality no judgment. It is a mere nullity. 
It is supported by no presumption, and may be impeached in any 
action, direct or collateral. 


REHEARING of case reported in 84 Neb. 143. Reversed 
and dismissed. 


BARNES, J. 


Our former opinion in this case (84 Neb, 143) affirm- 
ing the judgment of the district court, contains a detailed 
statement of the facts to which reference will be made in 
this opinion, 
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Oral argument was ordered on appellant’s motion for a 
rehearing, and the case has been reargued and again sub- 
mitted for our consideration. Counsel both for and 
against the motion have so ably presented the questions 
involved in this controversy as to render further argu- 
ment a work of supererogation, and we will therefore dis- 
pose of the case without further delay. 

It is proper at this point to state that on the 24th day 
of May, 1904, the appellant recovered a judgment against 
the appellee in justice court of Saline county; that soon 
thereafter he caused a transcript of that judgment, to- 
gether with a petition in error, to be filed in the district 
court, but no summons in error was issued thereon until 
more than eleven months had elapsed, when by a motion, 
he asked the court to issue what he called a nunc pro 
tune summons in error as of the date of the filing of his 
transcript, and an order for service thereof. His request 
was granted; and, when the so-called summons was served, 
appellant, by special appearance, challenged the jurisdic- 
tion of the court. Her challenge was overruled, she 
elected to stand upon her special appearance, and made 
no other or further appearance in the case. Some time 
thereafter the court reversed the judgment of the justice 
of the peace, and rendered a judgment on the merits 
against appellant, from which she has appealed to this 
court. 

We held in our former opinion, first, that the district 
court had no jurisdiction to issue what is called the nunc 
pro tune summons in error, and direct that it be served 
upon the appellant more than eleven months after the 
rendition of the judgment in her favor in justice court, 
and that the district court was therefore without any 
jurisdiction to reverse that judgment. We are satisfied 
that thus far our former judgment was correct. Bemis 
v. Rogers, 8 Neb. 149; Rogers v. Redick, 10 Neb. 332; 
Benson v. Michael, 29 Neb. 1381; Stull v. Cass County, 51 
Neb. 760. We then decided that, by failing to appear or 
prosecute error from the judgment of the justice until 
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‘after the ease had been set down for trial and a judgment 
had been rendered against her on the merits, appellant 
could not question the jurisdiction of the district court 
to render such judgment. We are now of opinion that 
this ruling was wrong and cannot be sustained by either 
principle or precedent. Appellee contends, however, that 
the district court had the power to determine the question 
of its own jurisdiction, and, as no bill of exceptions was 
preserved upon the order of the court awarding the is- 
suance and service of the so-called nune pro tune swn- 
mons in error, the ruling upon that question, although it 
was erroneous, was not void, and that order or judginent 
cannot be reviewed. This would undoubtedly be true if 
any question of fact upon which jurisdiction depended 
had been investigated and determined by the district 
court. Perrine v. Knights Templar’s and Masons’ Life 
Indemnity Co., 71 Neb. 267. But in this case there was 
no disputed question of fact. Everything relating to the 
question of jurisdiction fully appeared on the face of the 
record, so that the question of jurisdiction was simply 
one of law. In such a case no finding or declafation of 
the court, if made in disregard of plain statutory provis- 
ions, Will give it jurisdiction. A court cannot act sua 
sponte. “Some person must in some legal way invoke its 
action.” 11 Cyc. 670. The test of jurisdiction -is whether 
the tribunal had power to enter upon the inquiry, not 
whether its methods were regular, its finding right, or its 
conclusions in accordance with the law. Johnson v. 
Miller, 50 Il. App. 60. 

The provisions of our statute by which the district court 
was at that time given jurisdiction of proceedings in error 
from a judgment of a justice of the peace required the 
filing of a transcript, a petition in error in the district 
court, and the issuance of a summons within six months 
from and after the rendition of the judgment complaiped 
of, which must have been served upon the defendant in 
error. In the case at bar those provisions were never 
complied with, and therefore the district court had no 
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power to enter upon any inquiry in relation thereto, and 
any order or judgment made therein was absolutely void. 
So it may be said that up to the time the final judgment 
on the merits was rendered against appellant, the pro- 
ceedings of the district court were coram non judice and 
void. Hayrs v. Nason, 54 Neb. 148; Cavanaugh v. Smith, 
84 Ind. 380; Wood Hurvester Co. v. Dobry, 59 Neb. 590. 
If this be true, then the court had no jurisdiction to ren- 
der the last named judgment, and all of the proceedings 
were void, and such judgment may be assailed either 
directly or collaterally. Johnson v. Parrotte, 46 Neb. 51. 
In that case it was said: “A void judgment is in reality 
no judgment at all. It is a mere nullity. It is supported 
by no presumptions, and may be impeached in any action, 
direct or collateral.” Indeed, upon this question there 
seems to be no conflict of authority. Upon the argument 
counsel for the appellee tacitly acknowledged the force of 
this declaration by contending that appellant at some time 
or place in the proceedings voluntarily entered .her gen- 
eral appearance therein, and our attention is specially 
directed to a paper filed in the district court on the 5th 
day of December, 1904, which is claimed by counsel to be a 
general appearance, and which reads as follows (omitting 
title): “Comes now the defendant and appears specially 
and objects to the jurisdiction of the court over the person 
of the defendant herein for the following reasons: (1) 
Because the proceedings in error were not commenced 
and perfected herein within six months from and after 
the judgment which it is sought to have reversed, as re- 
quired by law. (2) Because no summons in error was 
issued out of this court nor served within the time pro- 
vided by law. (3) Because no summons in error has been 
issued herein, and more than six months have elapsed since 
the rendition of the judgment sought to be reversed, nor 
has summons in error or other notice of this proceeding 
been served or given defendant or her attorneys. (Signed) 
Mary Radil, Defendant, by F. W. Bartos, her attorney.” 
That this does not amount to a general appearance con- 
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ferring jurisdiction on the district court seems clear. It 
directs the attention of the court to its want of jurisdic- 
tion, and should have been, and must be, treated simply 
as a special appearance. It is proper to state that we 
have searched the record and are unable to find anything 
therein which even resembles a general appearance on 
the part of the appellant, while, on the other hand, it 
appears that she at all times and places challenged and 
denied the jurisdiction of the court, and stood and relied 
on her special appearance. 

We are therefore of opinion that the district court 
was without jurisdiction of the so-called proceedings in 
error, and all of its orders and judgments therein are 
void. 

For the foregoing reasons, our former judgment is va- 
cated, the judgment of the district court is reversed and 
the proceedings therein are dismissed. 


REVERSED AND DISMISSED. 


Seta K. HUMPHREY, APPELLEE, V. OLIVER M. HAYS ET AL., 
APPELLANTS, 


Finep Ocroser 22, 1909. No. 15,787. 


1. Taxation: Voip DECREE: CONSTRUCTIVE SEeRvIcE. A decree foreclosing 
a tax lien based upon service by publication, where the owner of 
the land is a resident of this state upon whom personal service of 
summons could have been made, and the affidavit for service con- 
tains no statements which would authorize constructive service 
upon the land against which the taxes were assessed, is void; 
and such a decree may be attacked in an action to redeem the 
premises from the lien for taxes and remove the cloud created 
thereon by such void decree. 


2. 


: REDEMPTION. In such a case the plaintiff should be 
allowed te redeem upon the payment of the tax lien, the taxes 
subsequently paid on the premises, together with the interest 
thereon, and the value of the permanent improvements, if any, 
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made upon such premises by the purchaser or those claiming 
under him. 


3. Quieting Title: Taxation: Equiry. Im an action to quiet title as 
against a sale for taxes made under a void decree of court, an 
offer to pay such sum as the court may find due the defendants 
on account of any lien fon taxes paid is a sufficient offer to do 
equity and a sufficient tender of any taxes due the defendants. 
Payne v, Anderson, 80 Neb. 216. 


APPEAL from the district court for Antelope county: 
ANson A. WELCH, JupGE. Affirmed. 


EH. D, Kilbourn, for appellants. 
Jackson & Kelsey, contra. 


BARNES, J. 


Action to quiet title to the southwest quarter of section 
7, township 24, range 8 west, in Antelope county, Ne- 
braska. Plaintiff had judgment, and the defendant has 
appealed. 

It appears that on and prior to the 8th day of Septem- 
ber, 1899, the Stapleton Land Company, a corporation 
duly organized under the laws of the state of Nebraska, 
having its principal place of business in Douglas county, 
was the owner of the land in question; that taxes for the 
years 1893, 1894, 1895, 1896, 1897 and 1898 had been 
assessed against the land and at that time were due and 
delinquent; that on the date first above mentioned the 
- county of Antelope filed its petition in the district court 
to foreclose its tax lien thereon; that a decree was ren- 
dered in said action and the land was sold thereunder to 
Emmett Hays, one of the defendants herein, who received 
a sheriff’s deed therfor; that thereafter he conveyed the 
premises to his codefendant Oliver M. Hays. It further 
appears that the Nebraska Farm Land Company, succes- 
sor to the Stapleton Land Company above mentioned, 
took over all of the real estate of tle former company 
and became the owner thereof, and in October, 1904, sold 
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und conveyed the premises in question to the plaintiff 
herein; that thereafter plaintiff commenced this action 
for the purpose above mentioned, and alleged in his peti- 
tion, among other things, that at the time the action was 
commenced the then owner of the premises was a corpora- 
tion organized and existing under the laws of the state of 
Nebraska, having its principal place of business in Doug- 
las county, Nebraska, where for many years both before 
and after the commencement of the action it was carrying 
on its business and maintaining an oftice where personal 
service of summons could have been had and made in said 
foreclosure suit in the manner provided by law; that not- 
withstanding that fact, which was well known to the 
plaintiff in the tax foreclosure suit, no service was had 
or made upon the then owner of the land, the principal 
defendant therein, and that the only service of summons 
in said case was by publication; that the affidavit for such 
service was insufficient to authorize service upon the land 
aus an action in rem, and that because of the fact of its 
insufficiency, and because the plaintiff in that action 
could have obtained personal service of summons upon 
the then owner of the land, which was a Nebraska cor- 
poration, and whose place of business at that time was in 
Douglas county, in said state, the court never acquired 
any jurisdiction to enter a decree foreclosing the lien of 
Antelope county for the taxes which had theretofore been 
assessed against the premises; that said judgment and 
decree under which the land in question was sold to 
Emmett Hays was void, and that he acquired no title to 
the premises thereby. 

There seems to be no dispute as to the truth of the 
foregoing statements. It is claimed, however, on the part 
of the defendants, that the service by publication above 
mentioned was not void; that the proceedings in the fore- 
closure suit were regular, and transferred the title of the 
land in question to the defendants herein. In support of 
this contention Loney v. Courtnay, 24 Neb. 580, is cited. 

19 
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That was a case to quiet title and redeem from what was 
alleged to be a void foreclosure sale. There, as here, it 
was claimed that there was no service other than by 
publication. There, as here, the owner of the premises, 
who was made a party defendant, was a resident of the 
state and summons could have been served upon him 
therein. A decree was rendered for the plaintiff without 
requiring him to pay the amount due upon the mortgage. 
On appeal to this court, the decree of the district court 
was modified so as to require the plaintiff to pay to the 
defendant the unpaid balance of the mortgage debt, to- 
gether with the interest thereon, within 90 days, and, as 
thus modified, the judgment of the district court was 
affirmed. Cases are cited by counsel for the defendant on 
plaintiff's other objections to the service, but, as this case 
must be determined upon the point first above mentioned, 
it is unnecessary to consider them. 

In Hayrs v. Nason, 54 Neb. 148, the precise question 
here presented was determined. That was a suit to quiet 
the title to certain real estate belonging to the plaintiff 
which had been sold under a decree of foreclosure where 
the only service made was by publication. It appeared 
that the owner of the equity of redemption was made a 
party, and wlien constructive service was made on hiin 
he was a resident of the state, and actually present therein. 
It was held that the plaintiff, who was the heir at law 
of the defendant in the foreclosure suit, might show that 
the averments of the affidavit to procure constructive 
service upon his ancestor—that he‘was then a nonresident 
of the state, and that service of summons could not be 
had on him in the state—were false; and, upon such proof 
having been inade to the satisfaction of the court, it was 
declared that the sheriff’s deed held by the defendant was 
void. It was thereupon canceled as a nullity and a cloud 
upon plaintifi’s title, and he was allowed to redeem the 
real estate from the lien of the mortgage. 

‘In Wood Harvester Co. v. Dobry, 59 Neb. 590, it was 
held that a summons served constructively on a resident 
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of the state, who has neither absconded nor concealed 
himself with intent to defraud creditors or avoid service 
of process, does not confer jurisdiction over the person 
of the defendant, or justify a rendition of a judgment 
condemning his property. 

In Hayes County v. Wileman, 82 Neb. 669, it was said 
that a judginent rendered on service by publication against 
a resident of this state on whom personal service might 
have been had is absolutely void. In that case it appeared 
that Hayes county had obtained a decree foreclosing its 
tax lien upon the premises in question. After decree and 
sale the owner of the land filed a motion to set aside the 
judgment and the deed executed by the sheriff upon the 
sale of the premises thereunder, and asking that he be 
allowed to redeem from the tax lien. The trial court 
refused the relief asked for, and upon appeal to this 
court the judgment was reversed, the owner was allowed 
to redeem, and his title was quieted upon his payment of 
the amount of taxes and interest due upon the land. 
Such has been the uniform holding of the court upon that 
question. 

It is claimed, however, by the defendants that the 
plaintiff's petition in this case was insufficient, in that, 
there was no proper offer or tender of the payment of the 
taxes included in the foreclosure decree. In Payne v. 
Anderson, 80 Neb. 216, it was held that a judgment or de- 
cree affecting the title to land owned by a resident of this 
state where the only notice is by publication is void where 
no appearance was made by or for such resident; that, in 
an action to quiet title as against a sale for taxes made 
under a void decree of the court, an offer to pay such sum 
ws the court may find due defendants on account of any 
lien for taxes paid is a sufficient offer to do equity and a 
sufficient tender of any taxes due the defendant. The peti- 
tion in this case contained such an offer, and it follows 
that our former rulings upon the question involved in this 
suit require us to affirm the judgment of the district court, 


which is accordingly done. APFIRMED. 
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HucH THOMPSON V. STATE OF NEBRASKA. 
Frep Ocroser 22, 1909. No. 16,276. 


1. Criminal Law: Evience. Where, in a criminal prosecution, the evi- 
dence of the state, {f believed by the jury, is sufficient to sustain 
the verdict, the fact that the evidence is somewhat conflicting will 
not require the supreme court to set aside the judgment. 


2. 


: WITNESSES: CREDIBILITY: QUESTION FoR Jury. Conflicting 
statements made by a witness at different times are matters to 
be considered by the jury in determining his credibility, and 
are not for the consideration of the court. 


3. 


: Instructions. It is not error to refuse to give an instruc- 
tion stating a proposition of law which is substantially covered 
and included in an instruction already given. 


4. 


Where the evidence shows that the accused is 
either guilty of the offense charged, or not guilty of any offense 
whatever, the trial court is not required to give an instruction on 
the lower degree of crime included {a the definition of such 
offense. 


Error to the district court for Richardson county: 
JOHN B. Rarer, JUDGH. Affirmed. 


J. HE. Leyda, for plaintiff in error. 


William T. Thompson, ENON General, and George W. 
Ayres, contra. 


BARNES, J. 


Hugh Thompson, hereafter called the defendant, was 
convicted of the crime of robbery from the person, and 
was sentenced by the district court for Richardson county 
to serve a term of three years in the state penitentiary. 
To reverse that judgment he has prosecuted error to this 
court. 

1. His first contention is that the verdict is not sus- 
tained by sufficient evidence. We have read the bill of 
exceptions with great care, and find that the testimony 
of the complaining witness is clear as to the fact of the 
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vobbery, and that he positively identified the defendant 
as the man who robbed him. It also appears that he is 
corroborated by one John Hoppe, who was with him at 
the time the robbery occurred. The evidence for the 
prosecution discloses that the prosecuting witness and 
his companion Hoppe, at about the hour of 11 o’clock 
P. M.'of the day of the robbery, were on their way to 
Hoppe’s home in Falls City, where they intended to spend 
the night; that they were approached by the defendant 
and another, and after some conversation they all started 
to the Burlington and Missouri depot; that on the way 
the prosecuting witness asked for a match with which to 
light his pipe; that the defendant produced a match, and 
held his coat as a wind shield, and the witness placed his 
head inside the shield to light his pipe, when he was 
struck on the head by the defendant, was knocked down, 
and two silver dollars, which he had exposed to the de- 
fendant’s view when he took out his pipe and tobacco, 
were taken from him. While it appears that all of the 
parties had been drinking intoxicating liquor to some 
extent, and that Hoppe was somewhat intoxicated, yet he 
and the complaining witness both seemed to have a pretty 
clear comprehension of what occurred. It was also shown 
that the defendant wore but one coat, which was an 
overcoat, although it was then the latter part of Decem- 
ber; that he had a mark or abrasion on his face which 
was quite noticeable. These were matters which were 
observed by several witnesses, who were thus enabled to 
identify him. Other witnesses testified that they saw 
the defendant and his companion at a restaurant, about 
the saloons, and on the streets of Falls City on the even- 
ing in question shortly before and soon after the robbery 
occurred. This evidence, if believed by the jury, was 
sufficient to sustain the verdict. On the other hand, the 
defendant and his companion denied the robbery, testi- 
fied that they did not see the prosecuting witness prior 
to the time he complains of having been robbed, and did 
not see him or know him at all until the following day, 
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and after they were arrested and confined in jail on the 
charge in question. They also testified that they did not 
arrive in Falls City until about 9 o’clock P. M. on the day 
the offense was committed; that they boarded a freight 
train at about 12 o’clock that night and-went to Hia- 
watha, Kansas, returning the next morning to Falls 
City. It will thus be observed that, according to their 
own statements, they were in Falls City when the robbery 
was committed, and so the only conflict in the evidence 
relates to the question of the identity of the person who 
committed the offense. The jury having resolved -that 
controversy against the defendant, the verdict should not 
be set aside for want of evidence to sustain it. 

2. It is strenuously contended that the evidence of the 
prosecuting witness is not to be believed for the reason 
that on the preliminary examination he stated that he 
first saw the defendant in Falls City about 4 o’clock in 
the afternoon, or before dark, on the day of the robbery, 
while on the trial in the district court he testified that he 
first saw the defendant late in the evening of that day. 
The answer to this contention is that these apparently 
conflicting statements were for the consideration of the 
jury in determining the credibility of the witness, and do 
not authorize the court to set aside the verdict. 

3. It is further insisted that the effect of the evidence 
of the complaining witness is destroyed by his statement 
that the defendant held a match for him in his left hand, 
and struck him on the right side of the head with his 
right hand. It appears from the record that the witness 
did not see just how or by whom the blow which knocked 
him down was delivered. This was also a question affect- 
ing the credibility of his testimony which the jury alone 
had the right to determine, and is not a matter for the 
consideration of the court. 

4. Defendant also assigns error for the refusal of the 
trial court to give the following instruction: ‘“You are 
instructed that, if you believe any witness has wilfully 
sworn falsely to a fact in respect of which hr cannot be 
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presumed liable to a mistake, you may give no credit to 
any alleged fact depending upon his statement alone.” It 
appears from the record that the court instructed the jury 
on this point as follows: “The jury are the sole judges of 
the credibility of witnesses, and, if the jury find that any 
witness has testified falsely as to any material fact in 
the case, you are at liberty to reject and disbelieve all of 
his testimony.” This instruction is, in substance, the 
same as the one refused, and therefore the refusal was not 
prejudicial error. 

5. Defendant further contends that the trial court erred 
in failing to instruct the jury on the question of an alibi. 
It is a sufficient answer to this contention that no such 
defense was interposed by the defendant, and there is no 
evidence in the record tending to sustain such a defense. 

6. Finally, it is urged that the district court erred in 
failing to instruct the jury that they might find the de- 
fendant guilty of larceny only. To our minds this did not 
constitute error. In this case the defendant was either 
guilty of the crime cliarged, or not guilty of any offense 
whatever. No facts were shown and no evidence was 
introduced which would justify the court in giving such 
an instruction. Where, in a criminal prosecution, there 
is no evidence tending to prove the commission of a lower 
offense than the one charged, and the testimony shows 
that the accused is either guilty of the higher offense, or 
not guilty of any crime, it is unnecessary for the court to 
instruct on a lesser offense which may fall within the 
definition of the crime charged. 12 Cyc. 640. 

After a careful examination of the record, we find our- 
selves unable to reverse the judgment without invading 
the province of the jury. While it is to be regretted that 
so severe a punishment must be inflicted for so small an 
offense, one which may have been committed by the de- 
fendant while he and his companions were, to some extent, 
under the influence of intoxicating liquor, yet that is a 
matter for executive clemency, and for which the courts 
are powerless to grant relief. 
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For the foregoing reasons, the judgment of the district 
court is 


AFFIBMED. 


ELI BINGAMAN, APPELLEE, V. ANNA BINGAMAN ET AL., 
APPELLANTS. 


Fitep OcroBeR 22, 1909. No. 15,776. 


1. Evidence, Preponderance of. While it is the rule in this state that 
a preponderance of the testimony is all that is required to sustain 
a finding in a civil case, still what constitutes a preponderance 
may vary largely according to the circumstances of each case. 


2. Cancelation of Instruments: PresuMPTIONS: EvipeNce:- FRAvuD. 
Where it is sought to set aside a written instrument, and more 
especially one which has been executed with the formality of 
being signed in the presence of witnesses and acknowledged before 
a notary public, on account of fraud, the presumptions of validity 
and regularity attaching to such a document require clear and 
convincing evidence to preponderate against them. The formal 
instrument furnishes proof of the most cogent and solemn char- 
acter, and to outweigh this proof requires a greater quantum of 
evidence than in a case where there are no such presumptions to 
overcome. Peterson v. Estate of Bauer, 76 Neb. 652, 661. 


APPEAL from the district court for Saline county: 
Lestig G. Hurp, JupGr. Reversed with directions. 


E. J. Clements and J. H. Grimm & Son, for appellants. 
Hastings & Ireland, contra. 


LETTION, J. 


This is a case to set aside and cancel a conveyance of 
80 acres of land in Saline county on the ground that it was 
fraudulently obtained. The plaintiff and defendant are 
husband and wife. The plaintiff is a man 68 years of age. 
In 1865 he entered 160 acres of land in Saline county 
under the United States homestead law, of which tract the 
80 acres in controversy form a part. In 1882 plaintiff, 
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who was a widower with one son, lived upon his home- 
stead, and the defendant Anna Bingaman at that time 
was living on her farm near-by. She was then a young 
widow named Chyba, 24 years old, with several children. 
They were married in 1882, and lived together upon the 
plaintiff’s homestead for 13 years, when, the health of 
both failing, they went to Texas, and have lived at various 
places in the south from that time until a short time be- 
fore the beginning of this action; both, however, looking 
upon plaintiff’s 160-acre farm as their family homestead, 
and living upon the rents derived from that land, the rent 
from 160 acres owned by the defendant, and from the 
plaintiff’s pension of $12 a month. The testimony shows 
that their married life was full of discord and quarrels, 
although they had their peaceful intervals as well; and 
that they had separated and lived together again. When 
Mrs. Chyba married the plaintiff and moved to his home, 
the house was built upon the farm and the orchard planted, 
but most of the other improvements have been made since 
that time, a number of them from the income from the 
rent. 

The’ defendant testifies that before the marriage of 
Bingaman, as an inducement to her to marry him, he 
promised to convey to her the 80 acres in controversy, but 
this is denied by the plaintiff. They both testify that soon 
after the marriage, and continuing for a long time, she 
kept insisting that he make her a conveyance of the Jand, 
but that he as regularly refused to do so. She finally be- 
came tired, she says, and stopped asking him to carry out 
this alleged agreement, until in 1906, after the plaintiffs 
only son had been killed in a railroad wreck, she again 
began to urge him to make the conveyance. They spent 
the summer of 1906 at Crete near the farm; during that 
summer she advertised 80 acres of her land in section 4 
for sale. Upon one occasion the plaintiff accompanied her 
to the office of one James Schmelir, 2 notary public, in 
Crete. She testifies that at that time Schmelir wrote the 
deed conveying the 80 acres to her son James Chyba for 
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the purpose of transferring the title tu her; that at this 
time she offered to pay plaintiff $500 if he would execute 
the deed; that it was read to him by Schmelir, but that 
he became angry, refused to make the deed, and said to 
her: “You will get it, not now, but soon.” The plaintiff 
admits substantially that this conversation was had, but 
testifies that the deed was not read to him, and that he 
did not see it then. In the fall of that year they returned 
to Hot Springs, Arkansas. After they went south the 
unexecuted deed was sent by Schmelir to the defeudant, 
and the evidence shows that the plaintiff was aware of 
this fact. 

The plaintifi’s story as to what afterwards occurred is 
about as follows: That defendant told him she wanted 
him to join with her in making a deed to her son of the 80 
acres of her land in section 4 that she had been trying to 
sell while they were in Nebraska; that on the morning of 
November 238, 1906, she induced him to go to the oftice of 
a notary in that city for the purpose of signing and ac- 
knowledging the deed; that she read the deed to him be- 
fore they went to the notary’s office as if the land was in 
section 4, the N. W. of the 8. W. 4 of section 4; that when 
they went to the notary’s office that officer read it over 
again just the same as she did, as if the land was in sec- 
tion 4; that no consideration was paid for his signature ; 
that there was no one in the office at the time but he and 
his wife and another woman; that a Mr. Lafevre came in, 
in response to a telephone call, and signed the deed as a 
witness, though he also says that they left before Lafevre 
came; that his wife told him she was selling the land for 
$5,000, and was going to divide this up between her chil- 
dren and herself, and that, as she read it to him, the con- 
sideration named was $5,000. He further testifies that 
he did not know that his land had been conveyed until a 
lease was sent from one Eckert, a real estate agent at 
Crete who had found a tenant, and the lease was in Mrs. 
Ringaman’s name; that he first had his wife write, and 
that Mr. Eckert said it was all right, but that afterwards 
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he had a lawyer write Eckert, but Eckert would not an- 
swer; that he soon afterwards received a newspaper clip- 
ping showing the deed had been filed for record, and that 
this was the first definite knowledge he had that the land 
had been transferred; that his wife then had $200 of his 
money, but that he could not get any money from her, but 
waited till he got his pension, when he came to Crete, 
and began this action in November, 1907; that the rent 
for 1906 and 1907 has been collected and paid to him, the 
1907 rent being paid him by John Chyba, his wife’s son; 
that he is unable to read writing, although he can write 
his name, and is unable to read the English language, 
except to pick out a few words when he reads a newspa- 
per; that he has paid the taxes from the rent money, and 
is now in possession of the land. 

On the other hand, the defendant’s story is: That on 
the day before the deed was executed she had been urging 
him to carry out his promise and deed her the 80 acres; 
that she told him she would pay him the $500 which she 
promised in Schmelir’s office; that he said he would con- 
sider it until next day; that in the morning he said he had 
made up his mind that he would let her have it. She also 
says she agreed that the land should not be sold so long as 
he lived. That they went to a butcher shop that morning, 
and asked the proprietor, Mr. Lafevre, with whom they 
were both acquainted, whether he would witness the deed; 
that after dinner they went down town to look for a no- 
tary; that they saw Mr. Alford’s sign, went into the office, 
and asked him to acknowledge the deed; that he then 
asked whether they knew some one who could identify 
them; that they told him of Mr. Lafevre, and Mr. Alford 
then telephoned him to come down for the purpose of wit- 
nessing the deed; that before they left home the plaintiff 
’ asked her to read the deed aloud, which she did; that Mr. 
Alford again read the deed aloud to them before Lafevre 
came in, and that after Lafevre came in the deed was 
again read aloud by him, and then signed, witnessed, ac- 
knowledged and delivered to her; that the next day she 
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gave plaintiff five $100 bills from her cash box, money 
received from rents; that the deed was afterwards re- 
corded, but not until she had procured a reconveyance to 
her from her son John, and this was the reason for the 
delay in recording. She further says that she had never 
met Mr. Alford before, and that her only acquaintance 
with Lafevre was from purchasing meat at his butcher 
shop. She agrees with plaintiff that they had to wait 
about one-half hour for Mr. Lafevre to come, because his 
clerk was out, and he could not leave his shop, and further 
says that she had never had any conversation with Alford, 
except at that time in her husband’s presence. Her tes- 
timony in regard to the transaction in the office is corrobo- 
rated both by Mr. Alford and by Mr. Lafevre. These men 
both identify the original deed, which was offered in evi- 
dence, testify that it is unaltered, and each testifies that 
he read the description aloud to both of them exactly as it 
was written in the deed, although they could not tell from 
memory alone what section the land was in. 

In rebuttal, the plaintiff again denied being paid any 
money for the land, and said that it was his wife who 
asked that Lafevre be sent for. He denies the making of 
an agreement that she should not sell the land as long as 
he lived: Plaintiff also in rebuttal offered the testimony 
of Mr. and Mrs. Lowrey, who had associated somewhat 
intimately with the parties when they lived at Hot Springs 
and Little Rock, Arkansas. Lowrey testified that in Oc- 
tober, 1907, defendant told him her husband had found 
out abqut the land being deeded away, and he accused her 
of fooling him out of the land; that she further said that 
she had taken advice, and that her attorneys said no pay- 
ment was necessary, and that her title was good without 
it. But Lowrey also testifies that he frequently heard 
defendant say to the plaintiff that he ought to deed the 
land to her as a recompense, and his response was: “Do 
you want me to die? You will get the Jand some time”— 
and that these conversations were between the 15th and 
the last of October, 1907. His wife testifies that in July, 
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1907, defendant told her that she had been trying to get 
her husband to deed 80 acres of. land to her, and that he 
always says, “Do you want me to die?’ That she also said 
that Bingaman gave her some land when they were in Hot 
Springs a year ago, and that he now says, “I fooled him, 
that he did not give it to me.” This evidence, however, is 
subject to the same infirmity that inheres in all testimony 
of the kind. 

The original deed is in the record and bears no traces of 
any change or alteration in the description of the section. 
Schmelir, who wrote the body of it, is dead, and his testi- 
mony has not been taken. It is possible that the plain- 
tiffs story of the fraud perpetrated upon him‘by his wife 
and by the notary is true, but we think the evidence is 
overwhelmingly against him on this point. There is ab- 
solutely nothing in the record which tends to cast any 
-jnister light upon the conduct of either Alford or La- 
“syre, and both appear to be entirely disinterested wit- 
nesses. 

While it is the rule in this state that a preponderance of 
the testimony is all that is required to sustain a finding 
in a civil case, still what constitutes a preponderance may 
vary largely according to the circumstances of each case. 
Where it is sought to set aside.a written instrument, and 
more especially one which has been executed with the 
formality of being signed in the presence of witnesses and 
acknowledged before a notary public, the presumptions of 
validity and regularity attaching to such a document re- 
quire clear and convincing evidence to preponderate 
against them. The formal instrument furnishes proof of 
the most cogent and solemn character, and to outweigh 
this proof requires a greater quantum of evidence than in 
it case Where there are no such presumptions to overcoine. 
Peterson v, Hstate of Bauer, 76 Neb. 652, 661; Doanc v. 
Dunham, 64 Neb. 185; J'opping v. Jeunette, 64 Neb. 834; 
Williams v. Miles, 68 Neb. 463. 

The plaintiff's main contention is that, while the deed 
upon its face describes the plaintiff's land in section 3, yet 
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it was read to him as if it described the defendant’s land 
in section 4, but this is denied by the defendant, by the no- 
tary and by the witness, and there is absolutely no evi- 
dence in the record which even remotely suggests any col- 
lusion or conspiracy or any concert of action between 
these parties. 

With the exception of the testimony of the plaintiff and 
defendant, that relating to the transactions at the time _ 
of the execution of the deed, and to conversations there- 
after in Arkansas, was taken by deposition. The advan- 
tage, therefore, that personal observation of the witnesses 
usually gives to the trial judge does not exist as to these 
absent witnesses, and this court is in as favorable a posi- 
tion to judge of their credibility as was the trial court. 
We must refuse to cancel and set aside this conveyance 
upon this testimony; but, while we cannot grant the plain- 
tiff all the relief he asks for, there is a general prayer for 
equitable relief in his petition. 

The defendant testifies that, according to her agreement 
with the plaintiff, the land was not to be.sold until after 
his death, and we think her conduct since the conveyance 
bears this out. The rent collected by her son since the 
conveyance has been paid to the plaintiff, and she has 
never been in actual possession, claiming in opposition to 
his right to the rents and profits. We are of the opinion 
from the evidence that plaintiff never intended to part 
with the possession or use of his land so long as he lived, 
and that the conveyance, while absolute in its terms, was 
not intended to give to the defendant the whole estate 
until after the plaintiff’s death. Heé testifies he never 
meant to part with the Jand while he lived; and, while he 
denies making the agreement, the record as a whole con- 
vinces us that in all probability the deed was made in 
recognition of an invalid antenuptial agreement and upon 
her admitted promise. The son took title only as an in- 
termediary; hence, the agreement was not effected by the 
deed to him. We are of the opinion that the right of pos- 
session of the plaintiff during his lifetime should be pro- 
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tected by the court, even though he has failed to pray 
specifically for such relief. 

For these reasons, the judgment of the district court is 
reversed and the cause remanded, with instructions to that 
court to enter a decree finding and declaring that the 
plaintiff, or his grantees or assigns, is entitled to the 
occupancy and possession of the land described in the con- 
veyance for and during the term of his natural life, sub- 
ject, however, to the usual obligations of a tenant for life; 
and, as to other matters, finding for the defendant. 


JUDGMENT ACCORDINGLY. 


SEcuRITY STATE BANK, APPELLANT, V. WaTERLOO LopGn 
ET AL., APPHLLEES. 


Firzep Ocroper 22, 1909. No. 15,782. 


1. Mortgages: Tenper: DiscHarce: Orrer To Conress JupemMEnT. AS 
a general rule the tender of the exact sum due upon a mortgage 
debt upon the “law day” in accordance with the terms of the 
instrument operates to discharge the mortgage lien, and there- 
after the only liability is upon the note. An offer to confess 
judgment in such a case after action is brought is sufficient to 
relieve the defendant from costs and interest accruing thereafter 
without paying the money to the clerk of the court at the time 
the offer is made. 


2. 


: InverEstT. A court of equity will not be diligent in 
seeking for reasons to permit a creditor to recover interest when 
the debtor has tendered the full amount due, and when the 
creditor has by his own conduct lost the right to recover in- 
terest. 


3. Tender: SUBSEQUENT DEMAND. If a creditor prevents payment by 
wrongfully refusing to accept the amount due when tendered by 
the debtor and some time afterwards demands it, the debtor is 
entitled to a reasonable opportunity to comply with the demand. 


APPEAL from the district court for Douglas county: 
LEE S. ESTELLE, JUDGE. Affirmed. 
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John C. Wharton and Byron G. Burbank, for appellant. 


Baldrige, De Bord & Fradenburg, J. I. Negley and T. A. 
Hollister, contra. 


Lxerron, J. 


This is an action to foreclose a mortgage. The note to 
secure which the mortgage was given was made by the 
Waterloo Lodge No. 102, A. F. & A. M., for the sum of 
$2,000, dated August 19, 1902, and due five years after 
date, with interest at 6 per cent., and was payable to the 
Citizens State Bank of Waterloo, or order, at its banking 
office in Waterloo, Nebraska. The mortgage securing the 
note contained an agreement that the mortgagor “may 
pay one hundred dollars or any multiple of that sum at 
any interest pay day.” The annual interest was paid to 
August 19, 1905. The 19th day of August, 1906, fell upon 
Sunday. On the 18th of August Mr. Wilkins, master of 
the lodge, went to the office of the Citizens State Bank of 
Waterloo and tendered to Mr. H. B. Waldron, the cashier, 
$2,120 in full payment of the note and interest, under the 
provision allowing the payment of $100 or any multiple 
upon any interest pay day. Mr. Waldron refused to receive 
the principal, giving as a reason that the note was not due 
for a year, but he accepted the $120 interest. On Monday, 
the 20th, the $2,000 principal was again tendered at the 
same place with 35 cents as accrued interest. This was 
also refused. Mr. Waldron was then informed that the 
money would be placed on deposit at the Bank of Water- 
loo subject to the order of the Citizens State Bank, and 
this was immediately done. The money remained on de- 
posit until August 19, 1907, when it was withdrawn, and 
again taken by Mr. Wilkins to the office of the Citizens 
State Bank and tendered to Mr. Waldron. At this time 
Mr. Waldron refused it, saying that the amount was 
insufficient. He was again notified that the money would 
be on deposit at the Bank of Waterloo as before, and it 


Vo. 85] SEPTEMBER TERM, 1909. . 257 


Security State Bank v. Waterloo Lodge. 


was so placed. On October 28, 1907, the panic of that 
year occurred. The evidence shows that banks all over 
the country stopped payment in money, especially in 
small sums, and the evidence further shows that the daily 
transactions between the Citizens State Bank and the 
Bank of Waterloo were carried on by means of cashier’s 
checks, which in sums of over $100 were usually made 
payable through the Omaha clearing house and with the 
Omaha clearing house funds. Shortly before 4 o’clock in 
the afternoon of October 30, Mr. Waldron went to the 
Bank of Waterloo and said to the cashier that certain 
money had been left there by the Masonic lodge in pay- 
ment of a note payable to the Citizens State Bank, and 
said: “I want to make a demand for this money.” The 
cashier handed him’a draft upon the First National Bank 
of Omaha for $2,000.35. He refused the draft and de- 
manded legal tender currency. The cashier said: “Mr. 
Waldron, are you paying your customers in legal tender 
currency these days?” To which he replied: “That has 
nothing to do with the case.” After his refusal the bank 
immediately telephoned to Omaha and procured $2,000 
in gold, which arrived in Waterloo the next day about 
5:30 P. M., and after banking hours. The next day, dur- 
ing banking hours, Mr. Wilkins took $2,001.15 in gold to 
the Citizens State Bank and tendered it to Mr, Waldron, 
who refused to receive it. This action was begun that 
day. On November 14, Mr. Wilkins again tendered to 
Mr. Waldron at the bank $2,019.49 in currency. This 
included $7.74 interest, $9.25 costs, and $2.50 for good 
measure. An offer to confess judgment for the same sum 
was also made and filed in court that day. Before the 
maturity of the note it had been indorsed and delivered to 
the Security State Bank of Washington, Nebraska, of 
which bank Mr. H. B. Waldron, the cashier of the Citizens 
State Bank of Waterloo, was president. At the trial the 
district court found substantially the foregoing facts. It 
further found “that it was a physical impossibility for 
20 
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the Bank of Waterloo to make payment of the sum of 
$2,000.35 on October 1, 1907, in legal tender currency.” 
It further found that, by virtue of the tenders made, the 
mortgage lien was satisfied and discharged, and that the 
plaintiff was not entitled to recover any interest, except as 
included in the offer to confess, or any costs other than the 
amount so included, and rendered a decree that the de- 
fendant should pay to the clerk for the plaintiff the sum 
of $2,019.49; and, this having been done, ordered that the 
petition of the plaintiff be dismissed, and that a release 
and satisfaction of the mortgage be delivered, or, in lieu 
thereof, that the decree so operate. From this decree 
plaintiff has appealed. 

1. Appellant first contends that the tender of August 
18, 1906, was premature because the interest pay day was 
August 19. The refusal to accept the money, however, 
was not made for this reason, and the plaintiff, having 
accepted the interest upon the 18th, cannot now say that, 
while the tender as to the interest was not premature, the 
tender as to the principal was. Moreover, the 19th was 
on Sunday, and the tender was renewed on Monday. 

2. The next point made is that the tender of November 
2 was of no effect because made after the suit was com- 
menced. There is nothing in the record to show at what 
hour on November 2 the petition in this case was filed or 
summons served. 

3. The next contention: is that the tender of August 20, 
1906, was not kept good. The money tendered on August 
20, 1906, was immediately deposited in the Bank of 
Waterloo to the credit of the Citizens State Bank, and 
was there at all times ready for the plaintiff until on and 
after October 28, 1907, when a financial panic occurred 
and nearly every bank in the United States suspended 
payment of actual money, except in small amounts. Tak- 
ing advantage of this condition of affairs, the president of 
the plaintiff bank demanded the deposit from the Bank of 
Waterloo within an hour before the close of banking 
hours, and at a time when it may safely be presumed he 
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had reason to believe that a bank in a small country town 
would be unlikely to have that amount of currency on 
hand, and at such an hour in the day as probably to make 
it impossible to procure the money from some other place 
before the close of banking hours. The money was pro- 
cured, but it reached Waterloo after banking hours next 
day, and was again tendered within what, under all the 
circumstances, was a reasonable time after demand. The 
question is presented whether, under such circumstances, 
the defendant was bound to have legal tender currency or 
gold in such a position that immediately upon demand it 
was required to produce the same or lose the benefit of the 
lawful tender made by it at the proper time and place. 
A court of equity will not be diligent in seeking to find 
reasons to permit a creditor to recover interest when the 
debtor has attempted to pay, and when the creditor has 
by his own conduct lost the right to interest, and more 
especially in a case where he seeks to take advantage of 
peculiar circuinstances to enforce a demand which, if 
made, might have been satisfied at any time for 14 months 
preceding that particular day. In a case where an as- 
signee failed to put his assignment on record, or to give 
the debtor notice of the assignment, or of his residence, or 
of the place where payment could be made, Chancellor 
Walworth said: “A court of equity, however, will not 
permit the mortgagee, or his assignee, to take an uncon- 
scientious advantage of the mortgagor who is willing to 
pay at the time prescribed, but who is unable to do so in 
consequence of the act of the other party.” Noyes v. 
Clark, 7 Paige Ch. (N. Y.) 179. The same principle is 
applied in another case. under somewhat like circum- 
stances, and the court say: “By wrongfully refusing to 
take the money, the creditor violates his own contract and 
the debtor’s right. By such a wrong, he cannot put upon 
the debtor an unreasonable burden of keeping the ten- 
dered money. There is other money as good as that. If 
the creditor prevents payment by wrongfully refusing to 
accept it, and afterwards demands it, the debtor is en- 
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titled to a reasonable opportunity to comply with the 
demand.” Strafford v. Welch, 59 N. Hl. 46. Gilmore cv. 
Holt,.4 Pick. (Mavs.) 258; Sharp v. Todd, 38 N. J. Eq. 
324. Even in an action at law the same principle is ap- 
plied. Zown v. Trow, 24 Pick. (Mass.) 168. 

4. The principal point argued in the appellant’s brief 
ig that the use of the money tendered by the Bank of 
Waterloo defeats the tender, and it is insisted that, since 
the money was deposited with the bank as a general de- 
posit, commingled with the general funds of the bank, and 
not kept as a special deposit, the tender was not kept 
good. Assuming that it was necessary to keep the tender 
good, we think there is no merit in this contention. All 
that the creditor could ask for after his refusal of the 
tender was that the debtor should have the money ready 
to pay over to him upon demand, or within a reasonable 
time thereafter. The identical currency which had been 
tendered did not become the property of the creditor upon 
his refusal to accept the tender. It was unnecessary, 
therefore, to make a special deposit of it with the bank. 
If the defendant had used this money, and been unable to 
meet the demand within a reasonable time, the result 
would be different, but this was not the case here. It is 
clearly shown that the defendant received no interest or 
advantage from the deposit of the money. It was subject 
to the creditor’s demand at any time up until October 
28, the day the evidence shows banks generally suspended 
payment in gold or currency. The fact that the money 
was in the bank as a general deposit in nowise prejudiced 
the plaintiff or interfered with its rights. It could have 
had the money any day for 14 months, and it was only 
when in all probability its officers knew it could not be 
brought forth immediately that it manifested an inclina- 
tion to accept it. Davis v. Parker, 14 Allen (Mass.) 94; 
Cheney v. Libby, 1384 U. S. 68; Kerr v. Moore, 6 Cal. App. 
305, 92 Pac. 107; Shields v. Lozear, 22 N. J. Eq. 447; 
Dickerson v, Simmons, 141 N. Car, 325. 
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5. It is next insisted that the tender was not kept good 
by bringing the money into court. The whole amount due 
had been repeatedly tendered and refused. Within a few 
days after the action was brought an offer to confess judg- 
ment for the principal, the accrued interest since the date 
of the last tender, and the costs then incurred was made, 
and on the same day this amount was tendered to the 
plaintiffs president at the Citizens State Bank, and again 
refused, and at the trial this amount was actually pro- 
duced in court and paid to the clerk of the court. It isa 
general rule, to which it is possible there may be excep- 
tions under special circumstances, that the tender of the 
exact sum due upon a mortgage debt upon the “law day” 
in accordance with the terms of the instrument operates 
to discharge the mortgage lien, and, whether there are 
any exceptions to this rule or not, we think this case 
does not afford room for doubt. When the amount actu- 
ally due was tendered on the “law day,” which in this in- 
stance was the day when by the terms of the agreement 
the debt was payable if the debtor exercised his option, 
the lien of the mortgage was discharged, and thereafter 
the only liability was upon the note. Tompkins v. Batie, 
11 Neb. 147; Moyer v. Leavitt, 82 Neb. 310; Iusser & Co. 
v. King, 40 Neb. 892; Gould v. Armagost, 46 Neb. 897 : 
note to Sfoynahan v. Moore, T7 Am. Dec. 468, 489 (9 Mich. 
9); Dickerson v. Simmons, 141 N. Car. 325; Eachange 
Fire Ins. Co. v. Norris, 26 N. Y. Supp. 823; Parker v. 
Beasley, 116 N. Car. 1, 33 L. R. A. 231, and note. 

This being so, under the provisions of the code the offer 
to confess judgment was amply sufficient without paying 
the money to the clerk of the court at the time the offer 
was made, and defendant was relieved from all costs and 
interest accruing thereafter. It is true that in actions to 
redeem, in actions of ejectment against the mortgagee in 
possession, and like proceedings, it has frequently been 
held that the amount due must be brought into the court 
with the filing of the bill or of the petition, but this is a 
case of a different character, and the cases cited by the 
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plaintiff upon this branch of the case, we think, are in- 
applicable. 

We are of opinion that the offer to confess judgment 
and the tender made that day were ample in amount to 
cover all that plaintiff was entitled to recover. 

The judgment of the district court was right, and is 


AFFIRMED. 


JAMES W. DoRSEY, APPELLEE, V. CHARLES A. WELLMAN ET 
AL., APPELLANTS. 


FILED OCTOBER 22,1909. No. 15,773. 


1. Trial: Morroxs To Direcr Verpicr: Erect. Where each party to 
a trial by jury requests the court to direct a verdict in his favor, 
he waives the right to any finding or trial of the issues by the 
jury, and consents that the court shall find the facts and apply 
the law thereto. 


2, Appeal: Acrion aT Law: FInpinc sy Court. A finding of fact 
made by a court in the trial of an action at law is entitled to as 
much respect as the verdict of a jury, and, if there is competent 
evidence to support the finding, it will not be disturbed on ap- 
peal. 


3. Notes: NEGoTIABLE INSTRUMENT Act, Chapter 41 of the Compiled 
Statutes, the negotiable instrument act, does not apply to actions 
based upon instruments executed before that statute became ef- 
fective. 


APPEAL from the district court for Douglas county: 
GrorGE A. Day, JuDGE, Affirmed. 


John C. Stevens and John W. Parish, for appellants. 
Charles T. Dickinson, contra. 


Root, J. 


This action was brought upon a negotiable promissory 
note payable to bearer, by a second indorsee thereof. The 
answer is somewhat prolix, but, in substance, charges that 
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the instrument was secured by one Sullivan, who falsely 
represented himself to defendant to be a physician duly 
licensed to practice medicine in Nebraska, and that he 
was the manager of a corporation engaged through its 
‘employees in the practice of medicine in this state. De- 
fendant further stated that his wife was afflicted with 
disease, and that, relying on Sullivan’s statements and 
believing them to be true, he executed the note in con- 
sideration of medical treatement to be given her, and the 
further representation that she should be cured or that 
the note need not be paid. Defendant also testified that 
medicine was sent and administered to his wife, but that 
it was valueless and did not cure or relieve her. There 
are other allegations in the answer not essential for an 
understanding of this case. Plaintiff replied by way of a 
general denial. Upon the trial plaintiff introduced the 
note, and rested. Defendant thereupon asked for a per- 
emptory instruction in his favor, which request was de- 
nied. Defendant then testified and introduced other evi- 
dence sufficient to establish the truth of the allegations 
in his answer relative to Sullivan’s statements and the 
falsity thereof. Plaintiffs deposition and the indorse- 
ments on the note were also received in evidence. Each 
litigant at the close of the evidence requested the court to 
instruct the jury to find in his favor. Plaintiff's motion 
was granted, and defendant’s overruled. Defendant ap- 
peals. 

1. Defendant argues that a jury, and not the court, 
should have passed upon the issues joined, and that by 
the action of the court he was deprived of his constitu- 
tional right to a jury trial. The difficulty is that by ask- 
ing for a peremptory instruction at the time plaintiff 
made his request at the close of tlhe evidence defendant 
waived his right to a verdict by the jury. Segeur v. West- 
cott, 83 Neb, 515. 

2. Defendant urges that the evidence does not establish 
that plaintiff is a bona fide purchaser for value of the 
note in suit. By requesting a peremptory instruction 
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each litigant admitted the truth of all of his opponent’s 
relevant evidence and all just inferences that might be 
drawn therefrom. Plaintiff testified that he purchased 
the note in November, 1902. It matured in December of 
that year. Plaintiff also testified that he had no knowl- 
edge of the facts concerning the history of the note at the 
time he acquired it, nor any of the facts surrounding the 
execution of the instrument; that he purchased it with 
other notes, and could not state the exact consideration 
paid for the identical bill; that “I did not inquire into 
the consideration upon which this note was based, I had 
no knowledge at the time what the consideration was. 
I had the money, and I desired to invest it and did invest 
it in this note and others which I speak of.” The evidence 
proves that money was paid for the note, and negatives 
that plaintiff bought with knowledge of the facts sur- 
rounding its execution. There is no evidence to show 
that plaintiff believed there was a defense to the note, or 
that he acted dishonestly or in bad faith. Under this 
state of facts, he is entitled to recover even though the 
facts and circumstances surrounding his purchase ought 
to have excited suspicion in the mind of a prudent man. 
Dobbins v. Oberman, 17 Neb. 163; Alyers v. Bealer, 30 
Neb. 280; First State Bank v. Borchers, 838 Neb. 530. The 
evidence sustains the judgment of the district court. 

3. Defendant contends that the negotiable instrunient 
law, ch. 41, Comp. St. 1909, imposes a greater burden 
upon plaintiff than existed with respect to plaintiffs in 
like actions before the passage of that act. The act was 
passed in 1905 (laws 1905, ch. 83), subsequent to the ex- 
ecution of the note in suit. Section 193 of the act pro- 
vides that the statute shall not apply to negotiable instru- 
ments made and delivered prior to the taking effect of 
said act. Hence the argument falls. 

We find no error in the record, and the judgment of the 
district court is 

AFFIRMED. 
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L. D. SPALDING, APPBLLES, V. DOUGLAS COUNTY, APPELLANT, 
Firep Ocroper 22, 1909. No. 15,784. 


1. Pleading: Demurrer. A litigant who stands upon a general de- 
murrer to a pleading thereby admits all of the material facts 
well pleaded, and must take the consequences which result from 
such an admission. 


2. Jury: ComrensatTion. A juror drawn for three weeks’ service in 
the district court for Douglas county who appears and serves as 
a juror in said court during that period is entitled to recover for 
all of the days of said term, Sundays excepted, unless excused 
from such attendance by the court. 


ApprEAL from the district court for Douglas county: 
Lee 8. Estecite, Jupen. Affirmed. 


James P. Hinglish and George A. Magney, for appellant. 


H. H. Bowes, contra. 


Root, J. 


Plaintiff sued defendant for compensation as a juror, 
and alleged in his petition that he was duly summoned as 
a juror for the first three weeks of the May, 1908, term 
of said court; that he reported for duty May 4, 1908, and 
was in the discharge of his duties as such juror during all 
of said three weeks and three days in addition; that he 
was discharged May 27, 1908, “being in attendance upon 
said court for twenty-one days”; that compensation for 
two days claimed by him was denied by the commissioners 
“for the reason that said two days were Saturdays and 
the court was not on said two days engaged in the trial of 
jury cases.” The county filed a general demurrer, which 
was overruled. Defendant elected to stand upon its de- 
murrer, and judgment was rendered in favor of plaintiff. 
Defendant appeals. 

Defendant has evidently accepted the beuefits of sec- 
tions 668-6681 of the code. Under the provisions of those 
sections of the statute, the clerk of the district court, in 
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the presence ot the county clerk and one of the judges of 
the district court, is required at least twenty days pre- 
ceding the first day of every term of said court to draw 
from a box or wheel the names of 30 residents of the 
county for jury service during three weeks. From those 
veniremen 24 are retained for service. A like number of 
jurors are provided for each one of the judges should more 
than one of them be éngaged in the trial of jury cases. 
By identical proceedings the panel is renewed every three 
weeks, und provision is made for extra jurors for the trial 
of felony cases. 

Section 668d, supra, among other things, provides: 
“All jurors on the regular panels shall serve during the 
weeks or term for which they were drawn and until dis- 
charged from the case in which they imay be serving, if 
any, at the expiration of such time, unless sooner excused 
by the court.” Section 15, ch. 28, Comp. St. 1909, pro- 
vides: “Grand and petit jurors shall receive for their 
services two dollars for each day employed in the dis- 
. charge of their duties, and mileage at the rate of five 
cents for each mile necessarily traveled.” The demurrer 
admits all of the allegations of fact well pleaded in the 
petition. It is therefore an admitted fact that plaintiff 
was in attendance on the district court for Douglas county 
as a juror for 21 days. While it was argued at the bar 
that he was excused for two Saturdays during that period, 
and therefore was not discharging his duties as a juror, 
it is not so stated in the petition. Sections 668a-668n of 
the code have a limited application in the state, and con- 
template service by jurors in attendance on the district 
court during a term of three weeks, unless sooner ex- 
cused by the court. Plaintiff was not excused from servy- 
ice as a juror, but, on the contrary, the demurrer admits 
that he was in attendance during all the days fur which 
he claims compensation. 

Under the admitted facts defendant was liable, and the 


judgment of the district court is 
AFFIRMED. 
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J. A. JOHNSON, APPELLANT, V. SETH TERRY ET AL, 
APPELLEES. 


FILED OCTOBER 22,1909. No. 16,316, 


1. Habeas Corpus: County Court: Jurispiction, Neither a county 
court nor the judge thereof has authority to issue a writ of 
habeas corpus to be served in an adjoining county for the pur- 
pose of bringing before said court or judge an infant under the 
age of 18 years, not a resident of the county, to the end that a 
judgment may be entered to determine whether the custodian 
of said child shall be deprived of the possession thereof. 


: Custopy or Citinp: Dury or Court. If a county court has 
thus acted in excess of its jurisdiction, and the father has sued 
out a writ of habeas corpus in the district court to recover pos- 
session of his child, and the respondents in their return to said 
writ plead sufficient facts to authorize the court, under articte II, 
ch. 20, Comp. St. 1909, to make an order divesting the parent of 
such custody, it is the duty of the district court or its judge to 
proceed with all reasonable dispatch to try the issues joined, and 
make an order in the premises for the best interests of the child. 


3. 


3. : : JUDGMENT: CONCLUSIVENESS, If a final order has 
been entered in favor of the father, in a preceding habeas corpus 
case between the same parties, awarding him the custody of his 
child, the court, in a subsequeut proceeding between the same 
parties, under chapter 20, supra, should only consider evidence 
concerning the facts that have occurred since the execution of 
the former judgment. 


APPEAL from the district court for Gage county: JOHN 
IB. Raper, Juper. Reversed. : 


W. H. Kelligar, E. Ferneau, Hall, Woods & Pound and 
Hazlett & Jack, for appellant. 


Rinaker & Kidd, F. O. MeGirr and Mengo W. Terry, 
contra. 


Root, J. 

This litigation involves the right of relator to the cus- 
tody of his infant daughter, Effie Johnson, who is under 
the age of 14 years. Many of the facts essential to a 
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proper understanding of the case are related in Terry v. 
Johnson, 73 Neb. 653, and Terry v. State, 77 Neb. 612. 
As a result of the litigation reported in those cases, the 
relator became the custodian of his daughter, and con- 
tinued to act in that capacity until the latter part of 
June, 1909. On the 23d day of that month Seth Terry, 
one of the respondents herein, who was also a respondent 
in the preceding litigation, applied to the county judge of 
Gage county for a writ of habeas corpus, and alleged that 
the relatsr and two of lis sisters in Douglas county were 
illegally depriving Effie Johnson of her liberty. There- 
upon the county judge issued his writ commanding the 
sheriff of Gage county to release Effie Johnson from her 
illegal restraint and bring her before said judge in Gage 
county to abide the orders thereafter to be made by that 
official. The writ was executed in Douglas county by the 
sheriff of Gage county, and the child produced before the 
county court of Gage county. Mr. Johnson thereupon 
procured a writ of habeas corpus from the district court 
for Gage county to recover possession of his daughter. 
The facts from relator’s standpoint are stated in the peti- 
tion, and the details of the antecedent litigation between 
the parties, including the various orders and judgments 
made therein, minutely set forth. A writ was issued 
against Seth Terry, Laura Terry, his wife, and against 
Menzo Terry and Edgar Terry. The two last named re- 
spondents disclaimed any interest in the proceedings or 
control over the child, and their connection with the Liti- 
gation need not be further considered. The other re- 
Spondents, who are the grandfather and grandmother, 
respectively, of Effie Johnson, justify under an alleged 
appointment of Seth Terry by the county court of Gage 
county as guardian of said child. They also allege that 
the relator herein has neglected his daughter and per- 
mitted her to come in contact with persons unfit to as- 
sociate with a minor child; that respondents are able and 
willing to properly rear, educate and care for their grand- 
child; that it is for the best interests of the child that her 
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custody be changed; and, finally, that the county court, by 
virtue of the aforesaid proceedings, first acquired, and 
therefore has, exclusive jurisdiction of the subject matter 
of the litigation. Relator admitted the institution and 
pendency before the county judge of the habeas corpus 
proceedings as alleged, and thereupon the district court 
refused to try the case upon its merits, but dismissed re- 
lator’s petition. Relator appeals. 

The arguments and briefs of counsel are devoted largely 
to a consideration of the jurisdiction of county courts 
and county judges to issue writs of habeas corpus under: 
any state of facts, and, whether, if that jurisdiction 
exists, such writs may lawfully run beyond the limits of 
the county. The arguments are not devoid of merit, but 
we do not find it necessary to pass upon the questions 
thereby presented. 

In 1905 the legislature passed “An act to regulate the 
treatment and control of dependent, neglected and de- 
linquent children.” Laws 1905, ch. 59. This act, with 
some slight amendments made in 1907, is published as 
article II, ch. 20, Comp. St. 1909. It provides that a child 
who does not have proper parental care or guardianship, 
or whose home, by reason of neglect, cruelty or depravity 
on the part of its parents, guardian or other person in 
whose care the child may be, is an unfit place for such 
infant, is a neglected or dependent child within the mean- 
ing of the statute. The district courts of the several coun- 
ties in the state, and the judges thereof in vacation, are 
given original jurisdiction of all cases coming within the 
terms of the act. The county court is given jurisdiction 
concurrent with the district court, but is not permitted to 
exercise that power unless the district judge is absent 
from the county. Any reputable person, a resident of the 
county, having knowledge that a dependent or neglected 
child is within that county, may file with the clerk of the 
court having jurisdiction of the matter a verified petition 
stating the facts, and thereupon the clerk shall issue a 
summons commanding the person having custody of said 
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child to appear with said infant before the court within 
24 hours after service of the writ. The parents or guard- 
jans of the child, if known, shall also be notified of the 
pendency of said proceedings. A summary hearing is 
provided for, and the judge is authorized to release the 
child from the possession of its custodian and commit the 
infant to the charge of some reputable citizen of good 
moral character, or to the control of accredited imstitu- 
tions for the care of infant children, or, in extreme cases, 
to a state industrial school. The court, having acquired 
jurisdiction of the child, may subsequently make such fur- 
ther and other orders as may be proper for its best in- 
terests. The act provides for probation officers and a 
complete procedure for the prompt dispatch of proceed- 
ings instituted by virtue of the statute. The act is com- 
plete in itself, and repeals by implication all other prior 
legislation inconsistent therewith. If, before the passage 
of this act, the county court of Gage county had jurisdic- 
tion to issue a writ of habeas corpus in cases like the one 
at bar, and we do not so decide, that authority was re- 
pealed by the enactment of article II, ch. 20, supra. Such 
being the case, what disposition should be made of the 
pending litigation? 

Counsel for relator argue that we should direct the re- 
spondents to return Effie Johnson to Douglas county. If 
the order to be made affected relator and respondents 
only, the argument would be pertinent, but we are to con- 
sider first the welfare of the infant. There is a strong 
presumption that the father should have the custody of 
his child. State v. Porter, T8 Neb. 811. This assumption 
is reinforced by the orders and judgments of this court, 
and those of the district court, in the preceding litigation 
between the parties, but it is not conclusive. Relator, by 

“his conduct subsequent to the termination of said litiga- 
tion, may have forfeited all right to the further custody 
of his child, and the court should determine that fact by 
reference to the events that have occurred subsequent to 
the date relator received the custody of his daughter, 


Vou. 85] SEPTEMBER TERM, 1909. 271 


Johnson v. Terry. 


That child is within the jurisdiction of the district court 
for Gage county and of its judges, under the provisions of 
article IT, ch. 20, Comp. St. 1909, and the pleadings are 
probably sufficient to bring to the court’s attention every 
fact necessary for a final determination of the controversy 
between the parties hereto. It will be the duty of the dis- 
trict court, if in session, otherwise of one of the judges 
thereof, upon a reversal of this case to try it with all con- 
venient speed and determine whether relator has for- 
feited his right to continue as the custodian of his daugh- 
ter, and, if so, then to commit her to the charge of some 
reputable person able and willing to care for and educate 
her. Inasmuch as respondents have secured custody of 
said child by the execution of void process, an order should 
be made depriving them of that possession pending a de- 
termination of this case; and during that time the child 
should either be placed in charge of her father, upon his 
giving security for her production, to abide the orders of 
the district court or judge, or given in charge of some 
reputable person. Unless the evidence establishes that 
relator’s influence is detrimental to his daughter’s wel- 
fare, the final order of the court, in any event, should 
permit him to visit his child at all proper times and places. 
We do not hold that article II, ch. 20, Comp. St., supra, 
has.in any manner circumscribed the authority of the dis- 
trict courts to issue writs of habeus corpus according to 
the law and practice existing before the enactment of that 
statute. 

The judgment of the district court is reversed and the 
case remanded for further proceedings not inconsistent 
with this opinion. 

REVERSED. 
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J. I. CAsh THRESHING MACHINE COMPANY, APPELLANT, V. 
JONATHAN LEDMISTEN ET AL.; JONATHAN HIGGINS, * 
APPELLEE. 

FILED OcToBER 22,1909. No. 15,774. 

Judgment: Revivor: Junispicrion. A district court in which the 
transcript of a judgment of another district court has been filed 
is without authority to revive the judgment by the statutory 


method of revival created by section 473 of the code, such power 
remaining in the court of original jurisdiction, 


APPEAL from the district court for Furnas county: 
Ropert C. Orr, JudGe. Affirmed. 


R. A. Moore, J. F. Fults and O. A. Abbott, for appel- 
lant. 


Perry & Lambe and J. G. Beeler, contra. 


Ross, J. 

This is a proceeding in the district court for Furnas 
county to summon Jacob Betz and others as garnishees, 
and to subject property of Jonathan Higgins in their 
hands to the payment of a judgment in favor of plaintiff. 
The judgment which plaintiff is thus attempting to en- 
force was rendered against Higgins and others in the 
district court for Nemaha county, Nebraska, November 
20, 1878, for the sum of $799.19, and a transcript of the 
record thereof was lodged in the district court for Custer 
county September 2, 1889, where an order of revivor as to 
Higgins was rendered February 14, 1908, plaintiff having 
pursued the statutory method created by section 473 of 
the code for the revival of judgments. A transcript of 
the record on file in the district court for Custer county 
and a copy of the order of revivor there entered were filed 
in the office of the clerk of the district court for Furnas 
county March 12, 1908, and plaintiff alleges an execution 
was subsequently issued from that court against Higgins: 
and returned unsatisfied. After the garnishees had been 
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served with process the case was submitted to the district 
court for Furnas county on a motion by Higgins to quash 
the garnishment. This motion was sustained, and plain- 
tiff appeals. 

One reason for releasing the garnishees is stated in the 
motion as follows: “The said original judgment, if any 
was rendered, was so rendered in Nemaha county, Ne- 
braska. The attempted revivorship proceeding was had 
in Custer county, Nebraska, and not,in the said county 
where the original judgment was rendered, and is there- 
fore void and without any authority of law.” Plaintiff’s 
lien in Custer county had expired long before there was 
any attempt to revive the judgment there. It was dor- 
mant before the revivor as to Higgins was entered. If 
the order renewing the lien was void, as asserted by Hig- 
gins in his motion, there was no foundation for the gar- 
nishment and it was properly quashed. Had the district 
court for Custer county authority in a proceeding under 
section 473 of the code to revive the dormant judgment 
transferred from the district court for Nemaha county? 
Plaintiff answers this question in the affirmative, and 
cites the following section of the code to sustain his 
position: “That the transcript of a judgment of any dis- 
trict court in this state may be filed in the office of the 
clerk of the district court in any county, and such tran- 
script shall be a lien on the property of the debtor in any 
county in which such transcript is filed, in like manner 
as in the county where such judgment was rendered, and 
execution may be issued on judgment obtained by such 
transcript, as on the original judgment; Provided, that 
such transcript shall at all times be effected and be in the 
same plight as the original judgment.” Code, sec. 429a. 

The purpose of the transfer being to enforce the original 
judgment, plaintiff argues that the district court for 
Custer county as a preliminary step had authority to 
make an order of revivor. Some Pennsylvania decisions 
were mentioned in the oral argument in syvrr rt of this 

21 ‘ 
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doctrine, but an investigation will show. that a statute of 
that state permitted the removal of a judgment from one 
common pleas court to another by exemplification, and 
that the statutory transfer included the power of revivor. 
Nelson v. Guffey, 131 Pa. St. 273; Knauss’s Appeal, 49 Pa. 
St. 419; Kendig € Lauman v. North, 7 Del. Co. Rep. (Pa.) 
574. The Nebraska statute upon which plaintiff relies 
authorizes an execution, but not a revivor. It does not . 
make the jurisdiction of the district court for Custer 
county the same as that of the district court for Nemaha 
county. It leaves the court of original jurisdiction in 
complete control of its own judgment. That court has 
power to renew the lien, to cancel it for any lawful reason, 
to make orders respecting parties, to direct satisfaction 
in case of payment, and to perform any other judicial act 
essential to the rights of any party to the suit. Orders 
made in the exercise of such power affect transcripts in 
other jurisdictions in the manner described in the proviso 
to section 429a of the code. The jurisdiction of the court 
to which the judgment is transferred is not the same as 
that of the court rendering the judgment, unless made so 
by statute. The powers are derived from different sources. 
The court of original jurisdiction adjudicates the matters 
in controversy and gives vitality to the obligations or lia- 
bilities involved in the litigation. In rendering and in 
enforcing its judgment, it acts under general authority 
conferred by the constitution and statutes. When the 
transcript enters another jurisdiction, the office of the 
transfer is the enforcement of the judgment, and in the 
new sphere of operation the statute makes provision for a 
lien and for execution, but not for a revivor. The statute 
- authorizing the transfer confers the power under which 
the court acts in enforcing the judgment in new territory. 
In this state the statutory method of reviving judgments 
supersedes the writ of scire facias. Broadwater v. Fos- 
worthy, 57 Neb. 406. The general rule is that a scire 
facias to revive a judgment is a continuation of a former 
suit, and that the venue must be laid in the county in 
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which the action was originally commenced. McGill v. 
Perrigo, 9 Johns. (N. Y.) *259; Funderburk v. Smith, 74 
Ga. 515; Gibson v. Davis, 22 Vt. 374; Griffin v. Spence, 
69 Ala. 393; Masterson v. Cundiff, 58 Tex. 472; Wilson v. 
Tiernan, 3 Mo. 577; Tindall v. Carson, 16 N. J. Law, 94; 
Boylan v. Anderson, 3 N. J. Law, 119. Plaintiffs forum 
for the purposes of revival is the district court for Nemaha 
county, and not the district court for Custer county. 
Carnes v. Crandall, 4 Ia. 151; Thompson v. Parker, 83 Ind. 
96; Conner v. Neff, 2 Ind. App. 364. Having exceeded its 
powers in attempting to revive the transferred judg- 
ment as against Higgins, the order of revivor rendered by 
the district court for Custer county is void. Berkley v. 
Tootle, 62 Kan. 701. This conclusion does not conflict 
with the rule that a judgment rendered by a justice of the 
peace may be transferred to the district court and there 
revived. Furer v. Holmes, 73 Neb. 393. The distinction 
is apparent. A judgment of a justice of the peace can only 
be made a lien on realty after a transcript has been filed 
in the district court. A revival by the inferior tribunal 
would not create such a lien. The territorial jurisdiction 
of both courts is the same. The district court in civil] mat- 
ters may exercise practically all the jurisdiction of a jus- 
tice of the peace, and, in addition, has the power of review. 
The statute which authorizes the filing of a transcript of 
a judgment of a justice of the peace in the district court 
contemplates a lien having the same effect “as if the judg- 
ment had been rendered in the district court.” Code, sec. 
562. 

Plaintiff’s order of revivor was void. In declining to 
impound property in the hands of the garnishees to satisfy 
a dormant judgment the trial court made no mistake. 


AFFIRMED, 


DEAN, J., having been of counsel, did not sit, 


—~ 
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Epwarp Buerr.e, JR., ET AL, APPELLEES, V. JOHN F, 
TIEDGEN ET AL.; JOHN REIMERS, APPELLANT, 


Firep OctToser 22, 1909. No. 16,169. 


1. Appeal: Law oF Case. On appeal to the supreme court, the deter- 
mination of a question becomes the law of the case, and ordinarily 
will not be reexamined on a subsequent appeal in the same case. 


2. Mortgages: ASSIGNMENT: PAYMENT: ESTOPPEL, Where a mort- 
gagee assigned the mortgage as collateral security, and after- 
ward received payment of the debt, but failed to turn it over 
to the assignee, the landowner who made the payment with con- 
structive notice of the assignment cannot defeat foreclosure, on 
the ground that the assignee is estopped to deny mortgagee’s 
agency for the purpose of collecting the debt, without proving 
the agency or facts constituting an estoppel. 


APPEAL from the district court for Madison county: 
ANSON A. WELCH, JUDGE. Affirmed. 


A. M. Post and O. A. Abbott, for appellant. 
Francis A. Brogan, contra. 


Ross, J. 


This is a suit to foreclose a mortgage for $38,200 on 320 
acres of land in Madison county. The Omaha Loan & 
Trust Company was mortgagee. As collateral security 
for its debentures, it assigned the mortgage and the note 
secured thereby to its trustee, the Boston Safe Deposit & 
Trust Company, and the trustee sold them to plaintiffs 
under the terms of the contract creating the trusteeship. 
Defendant John F. Tiedgen was mortgagor. Subject to 
the mortgage lien, defendant John Reimers acquired title 
to the land, and pleaded and proved. that he paid the 
amount of the debt and interest to the original mortgagee. 
The latter, however, soon became insolvent, and the pay- 
ment never reached the holders of the note and mortgage. 
The district court entered a decree of foreclosure, and the 
controversy is presented on an appeal by Reimers. The 
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case was here before, and the facts are more fully stated 
in a former opinion. Bettle v. Tiedgen, 77 Neb. 799. 

It is conclusively shown that mortgagee formally as- 
signed the mortgage to the Boston Safe Deposit & Trust 
Company, and that the assignment was duly recorded in 
the office of the register of deeds in Madison county before 
appellant made the payment on which he relies as a de- 
fense. He nevertheless insists he had no actual notice of 
the assignment, and that he is not bound by the notice im- 
parted by the public record mentioned. An adverse rul- 
ing announced in two earlier opinions is now the law of 
the case. Bettle v. Tiedgen, 77 Neb. 795, 799. Having 
procured on his former appeal a decision that he is bound 
by constructive notice of mortgagee’s assignment, that 
question is not now open to controversy. Porter v. State, 
73 Neb. 792. 

Appellant also argues that mortgagee, for the purpose 
of collecting the debt, was the agent of the owner of the 
mortgage, and that plaintiffs and their assignors are es- 
topped to deny such agency. These doctrines were invoked 
by appellant on former hearings on the first appeal, 
and it was held that neither agency nor estoppel was 
pleaded in the answer. When the cause was remanded, 
however, appellant had an opportunity to plead the facts 
constituting those defenses and to support them by proof. 
After the answer had been amended, the testimony ad- 
mitted at the first trial, with some additional proofs, was 
considered at the second trial. In considering this appeal, 
all tlie evidence adduced at both trials has been carefully 
examined. The contract showing the nature of the busi- 
ness relations betwen the two trust companies appears in 
the record. Officers and employees of both were inter- 
rogated in relation to the course of business between the 
two companies, and testified to the transactions involved 
in this suit, but there was proof of no fact which would 
justify a finding that an agency existed for the purpose of 
making collections or that plaintiffs were estopped to 
deny such agency. On the contrary there is convincing 
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proof that the Omaha Loan & Trust Company was not 
permitted to withdraw any of its collateral until after it 
had furnished the Boston Safe Deposit & Trust Company 
an equivalent in other securities or money. In entering 
the decree of foreclosure, therefore, the trial court pur- 
sued the only course open to a court of equity. 

It follows that the judgment must be 


AFFIRMED. 


NICHOLAS MCCABE vy. STATE OF NEBRASKA, 
FILeD OCTOBER 22,1909. No. 16,199. 


Intoxicating Liquors: TRIAL; Evipence. In a prosecution in the dis- 
trict court for selling and for keeping for sale intoxicating 
liquors in violation of law, a county, judge’s search-warrant under 
which defendant’s premises were searched and liquors seized is 
not admissible as independent evidence, where it recites that 
complainant, who was not a witness at the trial, stated under 


oath that defendant was guilty of the offenses charged in the 
information, 


Error to the district court for Lincoln county: HANSON 
M. Grimes, Jupern. Ieversed. 


J. G. Becler and Wilcox & Holligan, for plaintiff in 
error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


Ross, J. 


Nicholas McCabe, a practicing physician who owned a 
drug store at North Platte, was prosecuted in the district 
court for Lincoln county for selling and for keeping for 
sale intoxicating liquors in violation of law. The infor- 
mation contained eight counts. A jury found him guilty 
on the fifth count of selling a bottle of whiskey to Peter 
Klinefelter March 17, 1908; on the sixth count of selling 
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a bottle of brandy to Peter Klinefelter March 21, 1908; on 
the seventh count of keeping brandy, gin and whiskey for 
sale March 23, 1908, without a license or physician’s or 
druggist’s permit; on the eighth count of keeping port 
wine, angelica and sherry wine for sale without a license 
or physician’s or druggist’s permit. For each of the 
offenses described defendant was fined $100, or $400 in 
all, and now presents the record of his conviction for 
review by petition in error. 

By virtue of a writ issued by the county judge of Lin- 
coln county, the sheriff searched defendant’s drug store 
March 28, 1908, and the same day returned the writ with 
an indorsement showing he had found and seized whiskey, 
port wine, gin, angelica, sherry and brandy. At the trial 
of the present case the search-warrant and the sheriff's 
return were admitted in evidence over the objection of de- 
fendant, and this ruling of the trial court is assailed as a 
prejudicial error, for which the conviction should be re- 
versed. These documents were read to the jury and ap- 
pear in the record as independent evidence of defendant’s 
guilt in violation of a rule announced in two former de- 
cisions. Following Nelson v. State, 58 Neb. 790, it was 
held: “In a prosecution under section 20, ch. 50, Comp. 
St. 1905, for unlawfully keeping intoxicating liquors with 
the intent to sell the same without a license, it is preju- 
dicial error to permit the introduction.in evidence, over 
objection, of the search-warrant under which the premises 
of the defendant were searched and the liquors sei.ied.” 
Weinandt v. State, 80 Neb. 161. 

In the present case defendant was convicted on two 
‘counts for violating the section cited. There is, therefore, 
no escape from the conclusion that, under the rule quoted, 
the search-warrant was not admissible as independent 
proof that defendant kept liquors for sale in violation of 
law, as charged in the information. The error also ex- 
tends to the convictions for unlawful sales, since those 
infractions of the statute are recited in the search-war- 
rant as being supported by the oath of the complainant in 
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the county court. The attorney general, however, has 
made an earnest appeal for an affirmance of the judgment 
on the ground that the error is not prejudicial. The 
search-warrant shows that in the county court David B. 
Loudan on oath charged defendant with the offenses of 
which he was convicted in the district court in this case. 
The complainant’s statements as to the sales were made in 
positive terms. In addition, the process indicates on its 
face that the county judge, under his hand and seal, gave 
credence to the charges by directing the sheriff to search 
defendant’s drng store for intoxicating liquors. The find- 
ing of liquors strengthened complainant’s charges. With 
the exception of the search-warrant, the convictions on 
the counts relating to sales rest alone on testimony that 
the liquors were sold by an employee who managed de- 
fendant's drug store. The only proof that defendant per- 
sonally made the sales is found in the search-warrant. By 
means of the writ erroneously admitted in evidence Lou- 
dan’s statement under oath that defendant committed the 
offenses charged reached the jury. Loudan did not testify 
orally as a witness, and there was no opportunity for 
cross-examiniution. Defendant was not permitted to meet 
him face to face as a witness, a privilege guaranteed by 
section 11 of the bill of rights. There was no instruction 
by the court directing the jury to disregard the search- 
warrant as independent evidence. For anything that ap- 
pears in the record, complainant’s sworn statements in a 
different proceeding in another court may have appealed. 
to the jury as convincing proof of defendant’s guilt. 
Under the circumstances stated, it cannot be definitely 
determined that the error was without prejudice. There 
was also error in admitting copies of freight bills describ- 
ing packages of liquors without a proper foundation for 
their intreduction. 

The judgment is therefore reversed and the cause re- 


manded for further proceedings, 
. REVERSED. 
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JAMES H. BERRYMAN, APPELLANT, V. G. F. SCHALANDER ET 
AL., APPELLEES. 


FILED OcTosER 22, 1909. No. 15,768. 


1. County Commissioners: Powrrs. A county board or board of 
county commissioners are clothed not only with the powers ex- 
pressly conferred upon them by statute, but they also possess such 
powers as are requisite to enable them to discharge the official 
duties devolved upon them by law. 


EXPENSES oF CoUNTY ATTORNEY. The matter of 
allowing a sum to the county attorney to cover actual necessary 
expenses incurred while investigating and prosecuting criminal 
cases and defending cases brought against the county is within 
the sound discretion of said board, and said board may, in the 
exercise of such discretion, lawfully allow dnd reimburse tbe 
county attorney for such expenditures. 


APPRAL from the district court for Knox county: AN- 
VON A. WELCH, JuvpGE. Reversed. 


James IT, Berryman, pro se. 


P. H. Peterson and J. F. Green, contra. 
Fawcert, J. 


The petition alleges substantially: That from January 
5, 1905, to the present time plaintiff has been and now is 
county attorney of Knox county; that said county con- 
tains two cities of the second class, eight incorporated vil- 
lages, and one village not incorporated, about 1,500 
Indians and one Indian reservation; that said county is 42 
miles long and about 26 wide; that three of the villages 
of said county are not accessible by rail, and the county 
seat is located 14 miles from the nearest railroad station; 
that during the term of plaintiff’s incumbency he has 
prosecuted about 200 criminal cases, about two-thirds of 
which have been for offenses committed in parts of said 
county 15 to 30 miles from the county seat; that in order 
to try said cases in the neighborhood where the offenses 
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were committed it was necessary for plaintiff to do a large 
amount of traveling and pay his traveling expenses in 
cash; that by pursuing such course he saved a large ex- 
penditure in sherifi’s and witnesses’ fees, for which the 
county would be liable in all such cases; that, if he had 
procured the arrest of such offenders and subpoenaed 
such witnesses and brought them to the county seat, the 
county would have been put to several times the expense 
incurred by plaintiff in the course pursued; that soon 
after entering upon his office as county attorney he sub- 
mitted the above condition of things to the county board 
of said county, and advised said county board that 
from $1,000 to $2,000 per annum could be saved to 
the county by the course above indicated, and that since 
said time the system of the county’s paying the traveling 
expenses of the county attorney in enforcing the criminal 
laws of the state has been followed in said county; that 
during the January meeting of the board each year, in- 
cluding 1907, the board made an estimate of the amount 
of money necessary to be raised by taxation for the then 
current year, as required by law, for all county purposes, 
and in each of said estimates provided for $1,200 per 
annum for salary and expenses of the county attorney, be- 
ing $1,000 per annum for salary and $200 for traveling 
expenses and necessary disbursements connected with the 
county attorney’s office; that at the July meeting of 1907 
the board provided for a levy of that character for said 
purpose, and no objections thereto were made; that the 
plaintiff’s claim for $21.84, covering expense of the class 
indicated for the months of April, May and July as per 
bill attached to plaintiff's petition was presented to the 
county board at said July meeting and was by said board 
duly allowed; that thereupon one Jerome Sharp, a resi- 
dent and taxpayer of said county, appealed from the al- 
lowance of said claim to the district court, and filed in 
said court a transcript of said proceedings and a cost 
bond. Plaintiff further alleges that said claim has no 
connection with his salary as county attorney, but is to 
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reimburse him for money expended in said sum in the 
discharge of his duties as county attorney in the enforce- 
ment of the criminal laws of the state, and prays for judg- 
ment in said sum of $21.84 and costs. To this petition 
the said Sharp filed a general demurrer. The district 
court sustained the demurrer and dismissed plaintiff's 
petition. Plaintiff appeals. 

The only question involved in this action is the power 
of the county board to allow plaintiff’s claim. That the 
course pursued by the board and plaintiff has resulted in 
a great saving to the county is evident. That plaintiff 
was not bound to travel about the county in the manner 
indicated is clear. He could have filed his complaints at 
the county seat, and have placed warrants fur the arrest 
of offenders and subpeenas for witnesses in the hands of the 
sheriff for execution, a course which would have been many 
times more expensive than that pursued. This system was 
not only of great advantage to the county in the saving of 
expense, and of great disadvantage to plaintiff in loss of 
time and labor and exposure of trave!, but undoubtedly 
resulted in a more vigorous, prompt and efficient enforce- 
ment of the criminal laws of the state. That such action 
of the county board should be sustained unless clearly pro- 
hibited by express statute is too plain to require discus- 
sion. We know of no statute which prohibits it. A sim- 
ilar question was submitted to the attorney general’s office 
during the incumbency of Honorable C. J. Smythe. The 
opinion by his deputy, Ed P. Smith, Esq., meets with our 
approval. The inquiry in that case was “whether or not 
the county is liable for livery hire engaged by the county 
attorney while investigating and prosecuting criminal 
cases and defending cases brought against the county.” 
In the opinion it is said: “You are advised that it is the 
opinion of this office that the matter of allowing a sum to 
the county attorney to cover these expenses is wholly dis- 
cretionary on the part of the county board. If the bill 
were filed with the county board for expenses necessarily 
incurred and actually paid, the county board might in its 
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discretion allow and pay the same.” Report of Attorney 
General, 1897-1898, p. 29. 

Section 4440, Ann. St. 1907, in defining the powers of a 
county, gives the county power “to make all contracts and 
to do all other acts in relation to the property and con- 
cerns of the county necessary to the exercise of its cor- 
porate powers.” In construing this provision of the stat- 
ute and determining the meaning of the word “necessary” 
therein, in Lancaster County v. Green, 54 Neb. 98, we 
held: “(1) A board of county commissioners, in addition 
to the powers specially conferred by statute, has such 
other powers as are incidentally necessary to enable such 
board to carry into effect the powers granted. (2) The 
word ‘necessary’ considered, and, in respect to the implied 
powers of boards of county commissioners, held to mean 
no more than the exercise of such powers as are reason- 
ably required by the exigencies of each case as it arises.” 
In the opinion (p. 103) we said: “The county commission- 
ers, therefore, are clothed not only with the powers ex- 
pressly conferred npon them by statute, but they also 
possess such powers as are requisite to enable thein to dis- 
charge the officia] duties devolved upon them by law. It 
was not practicable in advance to enumerate all the pow- 
ers which the board of county commissioners might be 
permitted to exercise. To cover all contingencies very 
general language was employed, and from this considera- 
tion it necessarily results that the question whether or 
not the board has exceeded its powers must be determined 
upon the circumstances of each case as it arises.” 

We do not think the question of the power of the county 
board to contract in advance for expenditures of the kind 
in controversy is involved here. The simple question in- 
volved is: Did the board have the power to pay the neces- 
sary expenses of the county attorney incurred while 
prosecnting the business of his office in a manner which 
was saving to the county large sums of money each year? 
To hold that it did not have such power would not only 
be a strained construction of the statute, but would, we 


VoL. 85] SEPTEMBER TERM, 1909. 285 
State v. Gipson. 


think, be against public policy. The action of the board in 
allowing plaintiff’s claim, the reasonableness of which is 
not questioned, was a lawful exercise of the discretionary 
powers of such board, regardless of any prior agreement 
in thas behalf. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings in har- 


mony herewith. 
REVERSED. 


Srate OF NEBRASKA V. JOHN S. GIPSON, 


FILED NOVEMBER 9, 1909. No. 16,210. 


Error to the district court for Lancaster county: Lrn- 
COLN Frost and WILLARD E, Stewart, JuDGES. Dismissed. 


John M. Stewart, T. F. A. Williams, C. C. Flansburg 
and Leonard Flonsburg, for plaintiff in error. 


Greene & Greene, contra. 


T. J. Doyle and FE. C. Strode, amici curie. 


PER CURIAM. 


So far as can be ascertained from the record in this 
proceeding, no complaint was ever filed before any county 
judge, justice of the peace, police jude or other examin- 
ing magistrate against the defendant in error. No war- 
rant was ever issued or served on him, and no bone fide 
prosecution was maintained against him. It appears that 
no information was ever filed in the district court for 
Lancaster county against Gipson by the county attorney, 
or any other person authorized by him or by law to prose- 
cute the defendant. Criminal code, sec. 579. But a so- 
called complaint or information was verified and filed by 
a private person, which, to say the least, is unique in 
that it invites a demurrer as to its sufficiency. The 
attorneys for the defendant entered his voluntary ap- 


286 NEBRASKA REPORTS. [Vou. 85 


Wiruth v. Lashmett. 


pearance and demurred to the so-called complaint. The. 
district court sustained the demurrer and dismissed the 
proceeding. Thereupon a stipulation was entered into 
by which it was provided that the transcript should be 
filed in this court, that the cause should be advanced, and 
an immediate hearing was requested. It thus appears 
that our opinion is sought as to the validity of rule 27 of 
the excise board of the city of Lincoln in what we think 

“may be fairly said to be a proceeding of which it appears 
the district court never acquired jurisdiction. Rule 12 of 
‘this court based upon the statutes and our former decisions 
reads as follows: “Only questions involved in matters of 
actual litigation before the court will be entertained or 
judicially determined; and no opinion will be filed in 
answer to any merely hypothetical question.” 

Tt follows that, without violating the above rule and 
departing from the course which we have heretofore pur- 
sued in relation to such matters, we cannot render such 
an opinion. It is therefore ordered that the proceeding be 


DISMISSED. 


JOSEPH WIRUTH, APPELLANT, Vv. WILLIAM D. LASHMETT ET 
AL., APPELLEES. 


Furzep NoveMBeER 9, 1909. No. 15,291. 


1. Appeal: Verprcr: PLeapme. “A verdict in order to sustain a judg- 
ment must respond to the issues made by the pleadings, or to the 
allegations of the successful party.” Cannon v. Smith, 47 Neb. 917. 

REVIEW. Ordinarily, “objections to the form and 

terms of a verdict should be made in the court below at the 

time of rendition, in order to be available on error to this court” 

(Roggenkamp v. Hargreaves, 39 Neb. 540), but this rule does not 

apply where the true issues in a case are ignored and the verdict 

is incomplete or seeks to dispose of matters not submitted to the 
jury, and where the verdict itself affords no sufficient basis for 

a judgment upon the merits of the cause. 

SurFicrency. In an action for damages for fraud 

in the exchange of land, it was alleged in the petition that plain- 

tiff had been damaged in a stated sum, and for which he de- 


2. 
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manded judgment against the defendants. It was recited that, 
as a part of the purchase price in the exchange, plaintiff ex- 
ecuted his promissory notes for the sum of $1,400, which was 
admitted by the answer. The cause was submitted to the jury 
by an instruction that, if they found for the plaintiff, their ver- 
dict should be for the difference in the value of the property re- 
ceived and that given in exchange to the defendants. The jury 
returned into court the following verdict: “We, the jury in this 
case, being duly impaneled and sworn, do find and say that we 
find for the Plaintiff and we fix the amt. of his recovery to-wit: 
cash for damge $250.00 one promisary note $400.00 (Four Hun- 
dred) dollars—one promisary note $1000.00 (one tousand) dol- 
lars—one promisary note $600.00 (Six Hundred) dollars with in- 
trest at 8% pr. A. from date this notes were given by Joseph 
Wiruth to Samuel H. Fritzinger it is understood that the School 
land leases for N. E. 4 of S. 36 T. 13 N. of R. 4 in Butler Co. 
Neb. to be assighned to S. H. Fritzinger.” Held, That the verdict 
was a nullity, and that no judgment could be legally rendered 
upon it. 


REHEARING of case reported in 82 Neb. 375. Judgment 
of district court reversed. 


Reese, C. J. 


This cause is now before the court on rehearing. The 
former opinion is reported in 82 Neb. 375. The essential 
facts are stated in that opinion and need not be here 
repeated. 

It is contended by defendants tbat the two instructions 
referred to and set out at length in the opinion correctly 
stated the law, but, even if erroneous, the error was with- 
out prejudice, as they related only to the right of plain- 
tiff to recover, and the verdict was in plaintifi’s favor 
upon the issues involved, and therefore he cannot com- 
plain. Hankins v. Majors, 56 Neb. 299, is cited in sup- 
port thereof and sustains the contention of defendants. 
It ig true, we think, that the instructions were incomplete, 
or probably erroneous, but the error, if any existed, was 
cured by the verdict which was in plaintiffs favor for at 
least $250, if we assume that the verdict in its entirety 
could furnish a basis for the judgment. As the judgment 
will have to be reversed for reasons hereinafter stated, it 
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is assumed that proper instructions will be given in case 
another trial is had, and the subject need not be further 
noticed. 

The perplexing question in this case is as to the abil- 
ity of a court to render a proper judgment on the verdict 
returned by the jury. It is as follows: “We, the jury in 
this case, being duly impaneled and sworn, do find and 
say that we find for the Plaintiff and we fix the amt. of 
his recovery to-wit: cash for damge $250.00 one promis- 
ary note $400.00 (Four Hundred) dollars—one promisary 
note $1000.00 (one tousand) dollars—one promisary 
note $600.00 (Six Hundred) dollars with intrest at 8% 
pr. A. from date this notes were given by Joseph Wiruth 
to Samuel H. Fritzinger it is understvvd that the School 
land leases for N. E. 4 of S. 36 T. 13 N. of R. 4 in Butler 
Co. Neb. to be assighned to S. H. Fritzinger.” Why the 
court and the counsel for plaintiff permitted such a ver- 
dict to be accepted and filed is not easily understood. We 
fully recognize the rule so well established in this state 
that objections to the form and terms of a verdict should 
be made in the court where it is returned at the time of its 
rendition, in order to be available in this court, as held 
in Roggenkamp v. Hargreaves, 39 Neb. 540, Brumback v. 
German Nat. Bank, 46 Neb. 540, and Cervena v. Thurston, 
59 Neb. 3438, and, ordinarily, the objection would have to 
be considered as waived. But, if no judgment could be 
legally entered, this rule could not be applied. The mo- 
tion for a new trial was overruled and a judgment was 
rendered in favor of plaintiff for $2,684.43, the amount 
being arrived at by a computation made by the court of 
the principal and interest of the promissory notes referred 
to in the verdict as having been executed by plaintiff to 
defendant. The action was at law for damages. The only 
verdict which the jury could rightfully have rendered 
would have been for a lump sum. No other question was 
submitted to them. The court instructed the jury that, if 
they found in favor of plaintiff, the measure of his dam- 
ages would be the difference between the actual value of 
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the property the plaintiff received at the time he received 
it and the actual value of the property turned over to the 
defendants at the date the same was so turned over. It is 
fundamental that a verdict must respond to the issues in 
the case on trial, and, where it does not do so, it is error 
to receive it. Cannon v. Smith, 47 Neb. 917. But; when 
received, even without objection, if no judgment can be 
legally rendered upon it, the motion for a new trial 
should be sustained. In addition to the verdict for $250 
“cash for damge,’”’ the jury, without computing interest, 
recited: “One promisary note $400.00 (Four Hundred) 
dollars—one promisary note $1000.00 (one tousand) 
dollars—one promisary note $600.00 (Six Hundred) dol- 
lars with intrest at 8¢ pr. A. from date this notes were 
given by Joseph Wiruth to Samuel H. Fritzinger.” It 
appears to be conceded that the note for $600 was never 
delivered to defendants, and was not a legal obligation 
against plaintiff, and, in fact, had no connection with the 
transaction out of which this suit arose, and is not re- 
ferred to in any way in the petition. 

In entering up the judgment, the court seems to have 
taken the place of the jury, entered its findings, com- 
puted the interest, and ascertained the amount the ver- 
dict should have been for, and entered the result as the 
judgment. That portion of the entry is as follows: “This 
cause coming on to be heard by the court upon the verdict 
and for judgment, the court finds on the verdict that 
there is due the plaintiff in cash $250.00, $1,706.43 the 
amount due on the two notes given by plaintiff on April 
16, 1904, one being for $400.00, and the other being for 
$1,000.00, together with interest on each at 8% per annum 
from their date to this date, being $306.43, and making 
the total sum due on said two notes $1,706.43, also a note 
of $600.00 given by plaintiff, with interest on the same at 
the rate of 8% per annum from its date, May 11, 1904, in 
the sum of $128.00, and making the total sum of $728.00, 
and the total several sums as follows: $250 cash; $400 

22 
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note dated April 16, 1904; $1,000 note dated April 16, 
1904; $306.48 interest on said two notes April 15, 1904, 
to Jan. 11, 1907, 8%; $600 note dated May 11, 1904; $128 
interest on same May 11, 1904, to Jan. 11, 1907, 84; 
$2,684.43, total amount found due plaintiff from defend- 
ants under verdict. The court further finds under the 
evidence that the leases of N. E. 4 36-13-4 from the state 
have been canceled and it is impossible for plaintiff to 
assign the same and that the same was without the issues 
in this case, and the verdict in that respect is invalid 
and held to be surplusage. To all of which plaintiff ex- 
cepts. It is considered and adjudged by the court that 
plaintiff have and recover from the defendants the total 
sum of $2,684.48; $250 of said sum to bear interest at the 
rate of 7% from this date, and $2,434.48 to bear interest at 
the rate of 8% from this date, and that plaintiff recover 
the costs of this action taxed at $118.58. To all of which 
plaintiff excepts.” 

It is probably true that, had the action been founded 
upon the promissory notes referred to in the verdict, the 
court could have made the computation of interest and 
entered judgment. for the correct amount and the judg- 
ment have been legal (Corcoran v. Halloran, 20 8S. Dak. 
384), but that is not this case. None of the notes are set 
out in the petition. The execution of the notes for $400 and 
$1,000 are mentioned as having been given as part of the 
purchase price for the leases transferred to plaintiff, but, 
as we have seen, no reference is made to the note for $600, 
nor do we find any reference to the northeast quarter of 
section 36, township 18, range 4, referred to in the ver- 
dict. There is no demand based upon any of the notes. 
No copies of the notes are attached to or in any way made 
part of the petition. None of them were introduced in 
evidence, nor are they found in the record by copy or 
otherwise. The answer admitted that the two notes for 
$400 and $1,000, respectively, formed a part of the pur- 
chase price, but nothing further was said about them in 
the pleadings, 
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“A general verdict is that by which they (the jury) 
pronounce, generally, upon all or any of the issues either 
in favor of the plaintiff or defendant.” Code, sec. 292. 
“When by the verdict either party is entitled to recover 
money of the adverse party, the jury in their verdict must 
assess the amount of recovery.” Code, sec. 295. It seems 
to be the rule that if an action is founded upon a promis- 
sory note or other evidence of indebtedness, if the jury 
find the amount of the principal debt and it is shown by 
the verdict that interest is to be computed, the court may, 
in aid of the verdict, compute the interest and render 
judgment for the amount due, but in doing so the court 
cannot go outside of the verdict. If in making the com- 
putation the court would have to look into the evidence 
for its basis, it cannot make the computation. In other 
words, the verdict alone must fix the basis. Fryberger 
v, Carney, 26 Minn. 84; Bruck v. Mausbury, 102 Pa. St. 
35; Fries v. Mack, 33 Ohio St. 52; Cates, Adm’r, v. Nickell, 
42 Mo. 169; Poulson v. Collier, 18 Mo. App. 583; Fromme 
v. Jones, 13 la. 474; Watson v. Damon, 54 Cal. 278; and . 
other cases cited in 29 Am. & Eng. Ency. Law (2d ed.), 
1018, note 1; National Cash R. Co. v. Price, 41 Ind. App. 
274; Pressed Steel Car Co. v. Steel Car Forge Co., 149 Fed. 
182; Wootun v. Partridge, 39 Tex. Civ. App. 346. We 
have been unable to find any case in this state where this 
identical question has been passed upon, but in constru- 
ing and applying the section of the code above quoted this 
court has, seemingly, been inclined to hold that computa- 
tion of interest is for the jury alone. Wiseman v. Ziegler, 

41 Neb. 886. See, also, Bowers v. sia 19 Neb. 576; 
Lamb v. Briggs, 22 Neb. 138. 

Since the jury failed to pass upon the issues submitted 
and returned a verdict upon which no judgment could be 
legally rendered, the judgment of the district court is 
reversed and, the cause is remanded to the said court for 
further proceedings. 

REVERSED. 
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GEoRGE F. Boyd, APPELLEE, V. GALLAWAY FLOUR MILL & 
ELEVATOR COMPANY ET AL., APPELLANTS. 


Firep NovemBer 9, 1909. No. 15,785. 


Highways: TownsHiP OFFICERS: Powers. In counties under town- 
ship organization, the care and maintenance of public highways 
devolves upon the township and road officers. Where a public 
road had been duly established and traveled by the public for 18 
years, and a part thereof crosses low land which is liable to be 
overflowed by reason of water being backed by a milldam, the 
roadway being graded up, it is within the power and authority 
of the proper officers, in the interest of public safety and con- 
venience, to remove culverts in such grade and close the opening, 
thus preventing the flowing of the water through and destroying 
the grade. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Affirmed. 


Weaver & Giller and O. A. Williams, for appellants. 
J. F. Boyd and W. A. Meserve, contra. 


ReEsEsE, C. J. 


From the pleadings and evidence in this case it appears 
that defendant, the Gallaway Flour Mill & Elevator 
Company, is the owner of a flouring mill at Oakdale, Ne- 
braska; that its machinery is propelled by water power 
created by the construction of a dam across a stream; 
that the water of said stream has for many years at ir- 
regular intervals been backed up and caused to overflow 
the land of plaintiff; that a public highway established in 
1888 passes over plaintiff's land between the stream and 
that portion which is flooded as aforesaid; that, for the 
purpose of rendering the road passable for the public, it 
has been necessary to elevate the grade by grading up the 
roadbed; that during a portion of the time the grade has 
been carried entirely across the depression, so as to pre 
vent the inflow of water when the stream was high, and 
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at other times a bridge or culvert has been maintained, so 
as to allow the water to collect upon the land of plaintiff, 
thereby forming a reservoir, which was of advantage to 
defendant’s mill. It is conceded that no legal steps have 
ever been taken by ad quod damnum proceedings or other- 
wise to render the overflow rightful, or give the defendant 
the legal right to occupy the property with the surplus 
water, but it is insisted that by user and occupancy for 
more than 10 years defendant has obtained the right by 
limitation. It was claimed by plaintiff that, prior to the 
commencement of this suit, the water had so injured and 
damaged the roadway by washing and cutting through the 
culvert as to render the road unsafe and dangerous, and 
on the 24th of March, 1906, the township board, then in 
session, made the following order: “Oakdale, Neb., March 
24, 1906. Special meeting of the township board of Oak- 
dale township. Board met pursuant to call at the clerk’s 
office, and adjourned to the office of Geo. F. Boyd, and 
held a special meeting for the purpose of considering the 
closing of culvert and repairing road No. 10 south of out- 
lots No. 5 and 6. Members present Warner, Rohanon and 
Cooper. Matter of repairing said road came up for dis- 
cussion and hearing, and it appearing from the evidence 
and facts adduced that the culvert on said road just south 
of outlots No. 5 and 6 caused said road always to be ina 
bad state of repair and causes the water running through 
to saturate the road on both sides, that it will make, un- 
less attended to at once, the road to become in bad shape 
and render it unfit for traffic to the safety of the public. 
Wherefore the board finds that said culvert is unneces- 
sary and dangerous to the traffic, and that to put said 
road in proper repair it will be necessary to take out and 
fill said culvert. It was therefore moved, seconded and 
carried unanimously to take out and fill said culvert, and 
that the same be done forthwith, and that the road be put 
in a good state of repair, said road to be put in as good 
or better condition as it was prior to the time of putting 
in of said culvert. There being no further business, meet- 
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ing was adjourned.” It appears that for some reason the 

- township officers closed the culvert on a Sunday night. 
Whether this was to prevent injunction proceedings is not 
shown; but on Monday morning the culvert was found to 
be closed. Plaintiff, the landowner, instituted this suit 
to enjoin defendants and officers of the township from 
making an opening in the roadway and allowing the water 
to flow back upon his land. A restraining order was 
issued at or about the time of the commencement of the 
suit, and upon the trial a perpetual injunction was 
awarded. 

A number of questions are presented by the briefs and 
arguments, but it is believed that one question must con- 
trol the decision. The care and maintenance of public 
highways devolves upon township and road officers. The 
highway has been in constant use since its establishment 
in 1888, and it was within the power of the township offi- 
cers to close the culvert and extend the grade or fill in as 
they might think expedient and for the public good. 
There can be no claim. that the statute of limitation had 
run against the public, as it was stipulated that the road 
had been in constant use as a public highway since its 
establishment, a period of 18 years. 

As the proper highway officers found it necessary to 
remove the culvert and close the embankment, which had 
been done on occasions before that time, we think this 
forecloses the question of the right of any one to interfere. 
It may be doubtful as to the right of piaintiff to maintain 
the action at all had the township officers defended. In- 
stead of doing so, they made default and allowed the de- 
cree to go against them. They cannot complain even if 
dissatisfied. The decree of the district court was in the 
interest of the public, and will not be disturbed. 


AFFIRMED. 
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EMMA HOSKOVEC, APPELLEE, V. OMAHA STREET RAILWAY 
COMPANY, APPELLANT, 


FrLeD NovVEMBER 9, 1909. No. 16,177. 


1. Questions of fact on conflicting evidence are for the determination 
of the jury. 


2. Evidence: Province of Jury. Where the evidence is conflicting, it 
is within the province of the jury sitting at the trial to consider 
all proved physical facts and conditions attending the main fact 
for the purpose of arriving at the true solution of the question 
presented. They are not bound by the number of witnesses testi- 
fying, if in the exercise of reasonable judgment they are con- 
vinced that the truth is shown by the side producing the smaller 
number of witnesses. 


see ta EVIDENCE: HARMLESS Error. A witness was called by 
plaintiff whose testimony suported the theory of plaintiff. On a 
subsequent trial her testimony was directly opposite that pre- 
viously given by her, and sustained the theory of the defense. At 
the time of the trial from which this appeal is taken she was not 
within the jurisdiction of the court, and plaintiff read her testi- 
mony given in the first instance, including her cross-examination 
by defendant. The cross-examination and reexamination took a 
wide range, including statements the witness was claimed to have 
made to an agent of defendant, and tended to show that by 
improper solicitation the agent had sought to persuade her to 
change her version of the transaction constituting plaintiff’s 
cause of action. The reading of a part of the cross-examination 
and all of the reexamination was objected to and the objection 
overruled. During the presentation of defendant’s, evidence it 
introduced and read the contradicting testimony of the witness 
given upon the later trial. Held, First, that the ruling of’ the 
court permitting the cross-examination to be read was not such 
error as would call for the reversal of the judgment; and, second, 
that the introduction of the testimony given during the later 
trial rendered the reading of the cross-examination and reex- 
amination ‘admissible, and that, having been introduced out of 
its proper order, although irregular, was not reversible error. 


The admission of irrelevant evidence 
which could nave no bearing or effect upon the issues in the case, 
while erroneous, but without benefit to either party, will not 
require the reversal of a judgment. 
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5. Instructions given and refused, set out in the opinion, held not to 
be erroneous. 


6. Trial: INstrections: Discretion or Courr. The giving or refusing 
to give cautionary instructions, such as that the jury are not to 
allow their sympathy for either party to control or affect their 
finding, to some extent is within the discretion of the presiding 
judge, depending upon the exigencies of each particular case. 
The refusal to give such an instruction will not, usually, require 
reversal of a judgment, there being no question of law presented 
thereby. 


7. Damages. Plaintiff received the personal injury complained of in 
the suit when she was 22 years of age. From that time until the 
trial of the cause, six years thereafter, she suffered continually 
from the effects of the injury. Her mental and physical faculties 
were impaired. She had at no time been able to engage in her 
usual avocations, and during portions of the time she was unable 
to care for herself. The undisputed and convincing evidence was 
that no recovery could follow, but that she was thus injured for 
life. Held, That the sum of $12,750, which included medical at- 
tendance, was no more then compensatory. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Strron, Jupen. Affirmed. 


John L. Webster and W. J. Connell, for appellant. 


Weaver & Giller and Frank JT’. Ransom, contra. 


Reess, C. J. 


This is the second appeal in this case. The opinion on 
the former hearing is reported in 80 Neb. 784. The judg- 
ment of the district court upon that trial was in favor of 
defendant. The cause was remanded to the trial court, 
and, upon the last trial being had, the verdict of the jury 
was in favor of plaintiff, upon which a judgment was ren- 
dered, and the cause is appealed by defendant. 

The case is elaborately briefed and has been ably argued 
at the bar of the court, the discussion covering a wide 
range of alleged errors, but it is thought the questions 
presented may be properly decided without an extended 
discussion of the propositions separately. As shown by 
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the recitals contained in the former opinion, as well as by 
the record now before us, plaintiff was a passenger on one 
of defendant’s street cars on the evening of September 22, 
1902, and that, in alighting from the car at the intersec- 
tion of Thirteenth and Dodge streets in the city of Omaha, 
she was thrown or fell upon the pavement and received 
serious and permanent injuries. There igs little, if any, 
dispute as to the character or permanency of the results 
of the accident, but the main contention upon the trial 
was as to the manner in which the injuries were inflicted 
or received. It is alleged by plaintiff that, as the car 
upon which she was a passenger was approaching Dodge: 
street on Thirteenth, she informed the conductor that she 
desired to alight at Dodge street; that the car was stopped 
at the proper place for that purpose; that she stepped 
upon the running-board at the side of the car, the car being 
an open one, and when the car stopped she caught hold 
of the stanchion, or appliance prepared for the-purpose, 
with her left hand, with her face toward the front, and as 
she was in the act of stepping upon the pavement the car 
was given a sudden jerk forward in the act of being 
started, and she was thereby thrown upon the pavement 
and received the injury complained of; that the unex- 
pected and negligent starting of the car by the employees 
of defendant was the cause of the accident. Plaintiff’s 
testimony supported these allegations. She fell upon her 
face, striking her chin, the most serious injury being the 
dislocation of her under jaw upon the right side. Her 
chin showed the force of her fall, as there was a bruise 
and abrasion thereon. There were other minor injuries 
inflicted upon other portions of her body. 

The defendant insists that, upon arising to step off the 
car, she, without waiting for the car to stop, took hold of 
the support with her right hand, and with her face to the 
rear stepped off, and that her fall was the result of her 
_own negligence in so alighting before the car was brought 
to a stop and by stepping off with her face to the rear, 
instead of the front, as she should have done. This con- 
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tention of defendant was supported by the conductor of 
the car and three passengers. It will be seen that there 
wag a Sharp conflict in the evidence. 

Another witness, a negro woman by the name of Busch, 
who was upon the car at the time of the accident, was 
called by plaintiff on two of the former trials. Upon the 
first her testimony supported that of plaintiff, and upon 
the second that of defendant. She was not called as a 
witness upon the trial from which this appeal is taken, 
but, being out of the jurisdiction of the court at that time, 
her former testimony was read to the jury, that given the 
first time by plaintiff, and that given on a later trial by 
defendant. Under these circumstances one may assume 
that the jury ignored all she had said, and properly treated 
her as wholly unreliable and untruthful. 

The contention of both parties was supported to some 
extent by physical conditions or other witnesses. It was 
and is insisted that, as all the injuries received by plaintiff 
were on the front part of her body, the inference was 
necessarily and properly drawn by the jury that she must 
have been standing on the running-board with her face 
to the front, or, if otherwise, as claimed by defendant, she 
would have fallen backward, instead of upon her face. 
Practically the same conflict existed as to the time when 
plaintiff stepped off the car. She testified that the car 
had stopped. The four witnesses referred to maintained 
‘with equal positiveness that the car had not stopped, but 
was still in motion at that time, and the stop was made 
soon after plaintiff fell. Either by inferences which might 
be drawn from the facts proved, or by the testimony of 
the witnesses, each side might be said to have received 
some support. The whole of the evidence has been read 
with care, and, while it might be that we would have 
come to a conclusion different from that arrived at by the 
jury upon this part of the case, yet, the jury being the 
sole judges of the weight of the evidence and of the credi- - 
bility of the witnesses, we cannot interfere with their de- 
cision. 
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Referring again to the witness Mrs. Busch, it appears 
that upon being called as a witness the first time her testi- 
mony was all unequivocally in favor of plaintiff as to the 
manner in which the injury occurred. Upon her cross- 
examination she was interrogated as to a statement she 
had made to a claim agent of defendant who had inter- 
viewed her soon after the accident. As shown by this 
cross-examination, her statement, or what purported to 
be such, was written down by the claim agent, but not. 
signed by her. She made many statements as to what 
had occurred at that interview which reflected upon the 
claim agent. The cross-examination took rather a wide 
range and became something of a contest between the at- 
torney and the witness, the attorney being apparently 
willing that she should exhibit her partisanship to the 
fullest extent, and in this he was, to some degree at least, 
successful. This occurred in one of the early trials, prob- 
ably the first. The inference drawn by plaintiff was that 
at that interview defendant’s agent sought by improper 
solicitations to influence the witness to abandon or change 
her statement as to what occurred at the time of the ac- 
cident. She was called as a witness for plaintiff during 
subsequent trials of the case, probably the second, third, 
fourth, fifth and sixth. On one occasion she remained in 
the courtroom until near when the time her testimony was 
.needed, when she disappeared, and was brought in by at- 
tachment. When placed upon the stand the last time she 
was personally examined in the presence of the trial jury, 
and her testimony was to a great extent squarely contra- 
dictory of that to which she formerly testified. Upon the 
last trial she was without the jurisdiction of the court, 
and plaintiff offered her testimony formerly given, in- 
cluding the whole both in chief and on cross-examination, 
in evidence, and the defendant offered her testimony given 
at the subsequent trial. Both were received and read to 
the jury. 

The principal contention on the part of defendant here 
is that the district court erred in allowing plaintiff to 
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read all the cross-examination of the witness by defendant 
upon her former cross-examination. It is claimed that 
defendant had the right to pursue the course taken in the 
cross-examination, and would in no sense be bound by the 
remarks and reflections of the witness, This is in a sense 
true. It might be, however, competent to show that an 
improper cffort had been made in the first instance to 
tamper with the witness, and that the proof of the fact 
was brought out on that cross-examination. In that event 
the evidence might be admissible. After plaintiff had 
closed her case, the defendant, as we lave seen, offered 
the later testimony of the same witness taken upon one of 
the later trials. The witness was examined and her testi- 
mony originally taken by plaintiff. There was no cross- 
examination by defendant, the evidence. being all in its 
favor and no cross-examination necessary. We think that, 
had plaintiff not introduced in chief the cross-examina- 
tion by defendant and reexamination in the first trial, it 
would have been competent to read it in rebuttal. If so, 
the question arises: Does the fact that it was introduced 
out of its proper order, if such were the case, require the 
reversal of the judgment? We are inclined to think not. 
It cannot be necessary for us to inquire as to which of the 
stories told by the witness was true and which false. 
They could not have both been true. That the witness at 
some time committed perjury must be apparent. That 
she was not entitled to any credit must, we think, be 
conceded. Her conflicting stories having been submitted 
to the jury, an explanation would naturally be sought by 
counsel, the court and the jury. While the explanation 
was not shown to the satisfaction of any perhaps, yet that 
cross-examination might shed some light upon the ques- 
tion and be left to the jury for its consideration. There 
was nothing reflecting upon the action of any of the at- 
torneys appearing in the case. Counsel for defendant 
have presented a separate brief upon the law as believed 
to have a bearing upon the question, but we find no case 
which antagonizes the view here expressed. We are led 
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to the opinion that there was no such prejudicial error in 
the rulings of the trial court upon this subject as would, 
of itself, call for a reversal of its judgment. 

A somewhat similar question is presented concerning 
the ruling of the court in overruling objections made to 
the testimony of one of plaintiff’s attorneys which detailed 
the oral proceedings in the trial court on the former trial 
in procuring the attachment for the witness referred to. 
According to plaintiff's theory of the case, it might have 
been entirely proper to show that in the later trial it was 
necessary to procure the compulsory process of the court 
to secure the attendance of the witness, but we are unable 
to see how this detailed inquiry could possibly be material, 
nor how it could have had any bearing upon the case. 
True, it might be proper to show that it was necessary 
to make use of. the compulsory process to bring in the 
witness, but what the judge, sitting as the court, may have 
said, or the fact that he indorsed the allowance of the 
issuance of the writ upon any of the files of the case, there 
being nothing said or done having any bearing upon the 
issues involved, was of no consequence whatever, nor 
could it work any prejudice to defendant. The proof of 
the facts as detailed was simply time and energy wasted. 

Objection is made to the ruling of the court upon objec- 
tions to a part of the testimony of plaintiff. The whole 
case, in so far as it shows the effect of the injury upon 
the after life of plaintiff, is quite convincing that she 
suffered a permanent injury, one from which she could 
never recover. The injury was received about the 22d 
day of September, 1902. The trial was entered upon on 
the 19th day of October, 1908. The lapse of time was 
quite sufficient to give a correct idea of the probabilities 
as to recovery, to say nothing of the opinions of the physi- 
cians who had treated her and had examined her at 
various times. She was asked what she had done since 
the accident, and, upon her statement that she had done 
nothing, she was asked why she had done nothing. Objec- 
tion to this was overruled, and she answered that it was 
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on account of her inability to labor. Objection was then 
made to the answer as the conclusion of the witness. This 
objection is urged here. We can see no merit in this and 
other objections of a similar kind. It was certainly com- 
petent for her to testify as to her health and inability to 
labor as resulting from the injury. That the method of 
calling for the fact might have been improved upon is 
probably true, but the evidence was competent and did 
not call “for the conclusion of the witness.” 

The contention, strongly made and urged, that the ver- 
dict is not sustained by the evidence has probably been 
sufficiently noticed above. Under the evidence and cir- 
cumstances as shown, both as to the act of plaintiff and 
the nature and location of the injuries, we cannot say that 
the verdict was wrong. 

No complaint is made of any instructions given the 
jury by the trial court, but it is insisted that’ the court 
erred in refusing to give the ninth and eleventh instruc- 
tions asked by the defendant. The ninth is as follows: 
“You have no right, gentlemen of the jury, to, throw out 
or disregard the testimony of any witness who appears to 
be fair and honest, and who is in a position to know the 
facts about which he or she testified, and whose state- 
ments are consistent with the truth, and who is corrobo- 
rated by ‘other reputable witnesses.” It may well be 
‘doubted if this instruction should be given in any casc 
where the evidence is conflicting. It often occurs in 
human experience and observation that persons of known 
truth and probity may receive different impressions as 
to facts and transactions occurring in their presence. A, 
a truthful and honest witness, testifies to the transaction 
according to the impressions made upon his mind, or as 
his memory retains it; B, just as truthful and just as 
honest, testifies to it a’ he saw and remembers, and yet 
their testimony differs widely. There may be, and often 
is, a direct conflict. It devolves then upon the trier of 
fact, in the consideration of both stories, to seek the truth 
” by weighing all the probabilities of the case to be drawn 
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from the proved and known conditions surrounding the 
event or transaction. If the conclusion is that one is 
mistaken, however honestly, his testimony must be dis- 
regarded, no matter how “fair and honest” he may appear, 
or what his “position to know the facts” may have been, 
or how much he may be “corroborated by other reputable 
witnesses.” It is believed that instruction numbered 9, 
given by the court upon its own motion, was sufficient 
upon this point. Itis as follows: “(9) You are instructed 
that the preponderance of evidence in a case is not alone 
determined by the number of witnesses testifying to a 
particular fact or state of facts. In determining upon 
‘which side the preponderance is, you should take into con- 
sideration the opportunity of the witnesses for seeing or 
knowing the things about which they testify, their conduct 
and demeanor while testifying, their interest or lack of 
interest, if any, in the result of the suit, the probability 
or improbability of the truth of their several statements, 
in view of all the other evidence, facts and circumstances 
proved or admitted on the trial, and, from all these cir- 
cumstances, determine upon which side is the weight or 
preponderance of the evidence.” 

We cannot see that the court erred in refusing to give 
the eleventh. It is here copied: (11) You are in- 
structed that, in the consideration of this case and in the 
determination of any of the issues or questions involved, 
you should not be influenced or actuated in any degree by 
sympathy or by the fact that the piaintiff is an individual 
or the defendant a corporation, but you should determine 
such issues and questions the same as if this action was 
’ between two individuals of equal standing.” We are not 
cited to any authority holding or indicating that the re- 
fusal to give this instruction was erroneous. We have 
examined all the instructions given to the jury, and, while 
we find nothing covering the proposition presented, the 
instructions appear to have been a full and fair statement 
of the law by which the jurors should be governed in their 
deliberations. All the issues in the case were well and 
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properly presented, and there appears to have been no 
misdirection. Just what was meant by the words “of 
equal standing” at the close of the instruction is not clear. 
Taken in connection with the context, it might be con- 
strued to be the equivalent of natural persons, or, possibly, 
of persons of equal standing financially or socially. While 
we do not attach much importance to the phrase, yet it 
must be conceded that its meaning might be doubtful 
when considered by the jury. We are not aware of any 
Serious objection to cautionary instructions of the kind 
here presented, yet they are not always given, and we think 
the giving or refusing of instructions of this kind must 
be left to the sound discretion of the court. The whole 
conduct of the trial is under the supervision of the court, 
and phases are presented which do not appear in the 
record on review. If the necessity for such an instruction 
arises, it might become the duty of the court to give one 
properly guarded bearing upon the subject, while in other 
cases, based on similar issues and evidence, such an in- 
struction is not necessary. No question of law growing 
out of the issues is presented, and the necessity, or ab- 
sence thereof, for such an admonition rests to a great ex- 
tent in the judgment and discretion of the presiding 
judge. Error in refusing the instruction does not affirma- 
tively appear. 

It is next contended and urged, with no slight degree of 
energy, that the verdict of the jury is excessive. The 
amount returned by the jury was $12,750. That this is 
quite a large sum of money is appirent; but that it is 
excessive, when considered in connection with the injury 
received, is not so clear. At the time of the accident 
plaintiff was an unmarried young lady 22 years of age, 
of good health, and in the enjoyment of all the hopes and 
aspirations of one of her age and station in life. As 
testified by her physician and abundantly supported by 
other evidence, she is a partial mental and physical wreck, 
and that condition is permanent. She has remained un- 
married, and is a continual and permanent sufferer with- 
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out any hope of recovery. She is, and must always re- 
inain, unable to engage in any avocation. Her nervous 
system is to a great extent impaired. She is unable to 
take the futritive food which the human organism de- 
mands, and at times unable to care for herself. It is said, 
in support of this contention, that the verdict is more 
than three times as large as any verdict formerly rendered 
in her behalf, and this fact is urged as proof that the 
verdict last rendered is the result of sympathy, passion 
or prejudice. However, when we reflect that the trial 
was had and the verdict rendered six years after the re- 
ceipt of the injury, its permanency is made more apparent, 
and the hope that by lapse of time nature would provide 
relief is banished. The amount of the verdict and judg- 
ment, which included the cost of medical attendance, can- 
not be said to be more than compensatory. 

We discover no error in the record which requires a 
reversal of the judgment of the district court, and it is 


therefore 
p AFFIRMED. 


Fawcett, J. I am unable to concur in the third para- 
graph of the syllabus, or in the reasoning of the opinion 
in support thereof. 


Lerton, J. I agree with Judge FAWCETT. 


JOHN B. STANSER, APPELLEE, V. CHARLES F. CATHER ET 
AL., APPELLANTS.* 


Frizep NovEMBER 9, 1909. No. 15,793. 


1. School Lands: Leases: APPRAISEMENT. A lessee of educational 
land, commonly called school land, whose lease was executed 
under the laws in force in 1879, is entitled during the existence 


* Rehearing denied. See opinion, p. 313, post. 
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of his lease to have a voice in the selection of the appraisers 
called to revalue the land described therein. But after the ex- 
piration of his lease he is not entitled to that privilege, and if he 
desires to renew it he must do so under the terms of the act of 
1883 (Laws 1883, ch. 74, sec. 19), providing for the manner of 
appraising leased lands. . 


2. 


: ExprmaTIon or Lease: Ricuts or Lesser, After a lessee 
has allowed his lease to expire by limitation without making an 
application to renew the same, the only right preserved to him 
thereby and by law is that he will not be required to compete for 
contracts, and the rate of rental will remain the same as that 
stipulated in his old contract, based, however, on an appraisement 
of the land made under the provisions of the present statute. 


Leases: APPRAISEMENT. A lease of educational lands ex- 
ecuted after the passage of the act of 1883 does not entitle the 
lessee to a voice in the selection of the appraisers called upon to 
revalue the land for lease purposes, although such a provision is 
inadvertently allowed to remain in the printed portion of the 
lease. 


4. Contracts: VaLiprry. The commissioner of public lands and build- 
ings has no power to bind the state by a contract contrary to 
or in conflict with the statutes in force at the time of its execu- 
tion. 


APPEAL from the district court for Webster county: 
Harry S. Duncan, JuDGE. Reversed with directions. 


William T. Thompson, Attorney General, and Bernard 
McNeny, for appellants. 


L. H. Blackledge, contra. 


BARNES, J. 


Action to quiet title as lessee to certain educational 
land, commonly called school land, situated in Webster 
county, and to confirm plaintifi’s right to release and re- 
tain possession thereof as against a subsequent lessee. 
Judgment was rendered in favor of the plaintiff, and the 
defendants have appealed. 

It appears that two separate 40-acre tracts of land 
leased at different times and under different statutory 
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provisions are involved in this controversy, and they will 
be considered separately in this opinion. 

There are no disputed facts in this case, and it appears 
that on the 11th day of March, 1879, John B. Stanser, the 
plaintiff below, leased from the state the northwest quar- 
ter of the southeast quarter of section 21, township 1, 
range 10 west, under the provisions of the statutes then 
in force. Among other things, the law then provided 
that school lands leased under its provisions should at 
the expiration of five years from the date of the lease, 
and every five years thereafter, be reappraised by three 
persons, one to be appointed by the county clerk of the 
county in which the lands were situated, one by the lessee, 
and the third to be appointed by the other two appraisers. 
Teach new appraisement was to be the basis of rental value 
for the succeeding five years after the next first day 
of January. Laws 1877, p. 174. At the time the land 
above described was leased to the plaintiff it was ap- 
praised at the sum of $50 for the whole 40-acre tract, and 
the lease provided for the payment of an annual rate of 8 
per cent. upon that valuation semiannually in advance, so 
that the amount which the plaintiff was required to pay 
for the land in question was $4 a year. The land was not 
reappraised until after the passage of the act of 1883, 
which took from the lessee all choice in the selection of 
appraisers. Laws 18838, ch. 74, sec. 19. It was reap- 
praised under the provisions of that act in the year 1903, 
and was valued at $7 an acre, or $280 for the entire tract. 
The plaintiff refused to pay his rent based on the new 
valuation, and the commissioner of public lands and 
buildings, yielding to his contention that he should only 
be required to pay the rate of rental provided in his lease 
until its expiration, accepted such payments until Janu- 
ary 1, 1904, at which time the lease expired. Plaintiff 
was then notified that, if he desired to renew his lease, he 
would be required to pay a rate of rental based on the 
new appraisement of $7 an acre. This he refused to do, 
and insisted that no legal appraisement of the land had 
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ever been made, claimed the right to appoint one of the 
appraisers himself, and refused to pay any amount of rent 
greater than that provided for by his lease until a reap- 
praisement should be made under the provisions of the 
law which were in‘force at the time it was executed; that 
is to say, until the land should be again appraised by 
three persons, one to be appointed by the county clerk, one 
by himself, and the third by the other two appraisers. 
After considerable correspondence, and after the plaintiff 
had refused to release the Iand under any other terms or 
conditions than those above stated, and some two years 
after the expiration of his lease, the land was finally 
leased to the defendant Charles F’. Cather on his bid of 
$7.30 an acre, and the plaintiff thereafter commenced this 
action for the purposes above stated. 

It thus appears that the question to be determined is 
whether or not the plaintiff is entitled to ignore the pro- 
visions of the existing law relating to the appraisement of 
school lands, and demand from the state a new lease under 
the provisions of the statute recited in his old lease. It is 
plaintiff's contention that there has been no valid ap- 
praisement of the land in question, and, until such ap- 
praisement is made, he has the right to demand and re- 
ceive a new lease based on the same rental as that pro- 
vided in his old lease, which has long since expired. In 
support of this contention he cited State v. McPeak, 31 
Neb. 139, and State v. Thayer, 46 Neb. 187. In those 
cases it was held that, under a lease contract authorized 
by the statute, the legislature could not deprive the lessee 
of the right to select an arbitrator to act in conjunction 
with one selected by the state to appraise the rental value 
of the land for the succeeding five years. We are in full 
accord with this rule, but are of opinion that it has no 
application to the facts of this case. There the lease had 
not expired. Here plaintiff's lease expired long before 
any attempt was made to lease the land in question to the 
defendant Cather. With the expiration of his lease the 
- only right reserved by its terms to plaintiff was that of 
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releasing the land without competitive bidding. It is 
provided by section 16, ch. 80, Comp. St. 1909: “The 
holders of lease contracts executed prior to July 9, 1897, 
are hereby given the right, at the.expiration of said con- 
tracts, to make application for and receive new lease con- 
tracts upon said lands, as provided in the preceding sec- 
tion; except, that they will not be required to compete for 
the contracts and the rate of rental will be the same as 
stipulated in the old contract; Provided, that ail of the 
rental due on the old contracts has been paid.” This 
statute was evidently enacted to promote permanency of 
interest on the part of the lessee, and to encourage him to 
improve his leasehold. It gives him a substantial advan- 
tage over all strangers to the land. It permits him to 
renew his lease without competition at the rate of interest 
he had been paying, while strangers must subject them- 
selves to competitive bids; and the expression “rate of 
rental” is synonymous with the rate of interest. The tes- 
timony discloses that, had the plaintiff made an applica- 
tion in 1904, the commissioner would have gladly ex- 
ecuted to him a lease conditioned on his bidding 8 per 
cent., which was his old rate of rental on an appraisement 
of $7 an acre. This the plaintiff would not do. If, as 
contended by him, the appraisement of 1903 was invalid, 
that fact did not entitle him to release the land at the 
original appraisement of $50. During the 25 years which 
elapsed from 1879 to 1904 the land had greatly increased 
in value, and this plaintiff recognized by bidding for it 
at auction on a valuation of $2.50 an acre. The commis- 
Sioner, after offering him every opportunity to again lease 
and retain possession of the land, finally leased it to de- 
fendant Cather, who bid therefor an amount greater than 
the value fixed by the appraisement of 1903. 

By his conduct in thus refusing to comply with the 
provisions of the law, plaintiff forfeited all of his rights 
to the tract of land in question, except such as relate to 
the improvements which he has placed thereon. This 
question, for lack of evidence, cannot be determined on 
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this appeal, but may be ascertained in a proper proceed- 
ing for that purpose. It follows that the judgment of the 
district court, so far as it relates to the 40 acres of land 
above described, must be reversed. 

The other tract of land is the northeast quarter of the 
southeast quarter of section 21, township 1, range 10, and 
adjoining the 40 acres first above described on the east. It 
appears that plaintiff leased this 40 on the Sth day of 
July, 1884, which was after the act of 1883 went into 
effect, by which it is provided: “During the year 1883, 
and every five years thereafter, the board of educational 
lands and funds shall cause all educational lands under 
lease which in their judgment are appraised too low to 
be reappraised.” Laws 1883, ch. 74, sec. 19. The appraised 
value of this particular tract of land at the time it was 
leased was $50 for the whole 40 acres, and the rate of 
rental which he agreed to pay was 6 per cent. per.annum 
on that valuation. So that he was required to pay as 
rental for the entire 40 acres the sum of $3 per annum. 
The record discloses that in the year 1903 the land was 
reappraised in the manner designated by the board, and 
was valued at $7 anacre. To this appraisement the plain- 
tiff objected, and refused to pay rent based on that valua- 
tion. He tendered the amount of rent based on the ap- 
praisement in force when he leased the land, but this the 
commissioner refused to accept, and, after much corre- 
spondence and considerable delay, gave plaintiff notice of 
the intention of the board to forfeit his lease in case he 
refused to pay rental based upon the new appraisement. 
Something over six months after the giving of the notice 
above mentioned, the board declared the lease forfeited, 
and later on leased the land to the defendant Cather on 

“a valuation of $7.30 an acre, which was the amount bid 
by him as the rental basis for his lease. 

It appears that at the time plaintiff obtained his lease 
the commissioner of public lands and buildings was using 
the old form of lease, which gave the lessee a voice in the 
selection of the appraisers, and failed, by mistake or in- 
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advertence, to make the lease conform in that respect to 
the provisions of the act of 1883, which was then in force. 
It is now contended by the plaintiff that, the commis- 
sioner having executed and delivered to him a lease which 
contained the provisions of the law which had been re- 
pealed by the act of 1883, the state is bound by the con- 
tract, and he is entitled to have the land valued for rental 
purposes by three appraisers, one to be selected by him- 
self, one by the county clerk, and the third by the other 
two appraisers. We do not see how this contention can 
be sustained. At the time plaintiff leased the land there 
was no provision of law which granted him the right to 
have a voice in the selection of the appraisers called upon 
to revalue the land described in his lease, and there was 
no authority vested by law in the commissioner of public 
lands and buildings to make a contract with the plaintiff 
granting him such a privilege. Therefore the state is not 
bound by that part of the agreement. 

It is a well-established principle that, if a public officer 
in performing his ministerial duties acts beyond the ex- 
press authorization of the law, his acts will be held to be 
void. The rule is that, where an officer exceeds his powers 
in the performance of his ministerial duties, “the body for 
which he acts, whether the state, municipal corporation, 
or other public organization, is not bound by his acts; and 
every person dealing with an officer must, at his peril, as- 
certain the extent of his powers.” Throop, Public Officers, 
sec. 551. In Mechem, Public Officers, sec. 829, it is said: 
“Every person, therefore, who seeks to obtain, through the 
dealings with the officer, the obligation of the public, must, 
at his peril, ascertain that the proposed act is within the 
scope of the authority which the law has conferred upon 
the officer.” In section 830 of the same work it is further 
said: “The authority of the officer being a matter of pub- 
lic record or of public law of which every person inter- 
ested is bound to take notice, there is no hardship in con- 
fining the scope of the officer’s authority within the limits 
of the express grant and necessary implication, and such 
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is the well-established rule. There can be no occasion or 
excuse in such a case for indulging in presumptions or 
relying upon appearances, but the authority must be 
traced home to its source and must be shown actually to 
exist.” After the passage of the law of 1883, the board of 
public lands and buildings required the county commis- 
sioners where leased lands were situated to reappraise 
them for leasing purposes, and the commissioner had no 
power or authority to agree with the plaintiff upon a dif- 
ferent method of appraisement. The fact that a contrary 
provision was left in the plaintiff's lease by the commis- 
sioner through a mistake or inadvertence conferred upon 
him no right which would nullify plain statutory provis- 
ions. The law entered into and became a part of the con- 
tract, and the plaintiff will not be permitted to nullify the 
statute in the manner attempted in the case at bar. Mor- 
gan v. Hog Raisers Mutual Ins. Co., 62 Neb. 446. The 
record discloses that the board of educational lands and 
funds was slow to forfeit the plaintiff’s lease. He was 
often urged to comply with the law and the terms of his 
contract by paying his rent on the basis of the new ap- 
praisement. This he persistently refused to do, and stood 
upon his supposed right to have a voice in the selection 
of the appraisers who should be called upon to reappraise 
the land for lease purposes. Iinally, as a last-resort, the 
board forfeited plaintiffs lease, and leased the land to the 
defendant Cather. It therefore follows that the judgment 
of the district court as to plaintiff’s right to retain pos- 
session of the Jast named tract of land must also be 
reversed. 

We are also of opinion that the defendant Charles F, 
Cather is entitled to the possession of all of the land in 
question under and by virtue of the leases executed and 
delivered to him by the state through its commissioner of 
public lands and buildings. The judgment of the district 
court for Webster county is therefore reversed and the 
cause is remanded to that court, with directions to render 
a decree in accordance with this opinion, preserving to 
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the plaintiff whatever rights he may have in, or by reason 
of, the improvements, if any, which he has placed upon 
the premises. 

JUDGMENT ACCORDINGLY. 


Rose, J., not sitting. 


The following opinion on motion for rehearing was 
filed December 23, 1909. Rehearing denied: 


PrerR CuRIAM. 


Plaintiff, in moving for a rehearing, suggests that the 
court has misunderstood the record, and has not accu- 
rately stated the facts. Complaint is made of so much 
of the opinion as declares: “The commissioner, * * * 
after much correspondence and considerable delay, gave 
plaintiff notice of the intention of the board to forfeit his 
lease in case he refused to pay rental based upon the new 
appraisement. Something over six months after giving 
the notice above mentioned, the board declared the lease 
forfeited.” 

A careful reexamination of the record discloses that, 
owing to the multiplicity of notices contained therein, the 
writer of the opinion was mistaken in stating that the for- 
feiture was made something over six months from the 
date of the notice. However, we do not think the mistake 
a material one, or of sufficient importance to require a 
rehearing. Our decision did not turn on that point, but 
was based on the ground that the commissioner could not, 
either purposely or inadvertently, bind the state by a con- 
tract which, in effect, would abrogate the plain provisions 
of the Jaw relating to the matter of appraisement. 

We are satisfied that a rehearing would not change our 
decision, and it is therefore 

DENIED. 
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PETER YOUNGERS, JR., EY AL., APPELLANTS, V. EXETER 
CEMETERY ASSOCIATION, APPELLEE. 


FILED NOVEMBER 9, 1909. No. 15,803. 


Cemetery Associations: APPOINTMENT oF RECEIVER. Evidence ex- 
amined, its substance stated in the opinion, and held sufficient to 
sustain the findings and judgment of the district court. 


APPEAL from the district court for Fillmore county: 
Lesitin G. Hurp, JupGe. Affirmed. 


F., B. Donisthorpe, for appellants. 
Charles H. Sloan, F. W. Sloan and J. J. Burke, contra. 


Barnes, J. 


This action was commenced in the district court for 
Fillmore county by Peter Youngers, Jr., and 19 others 
against the Exeter Cemetery Association, a private 
corporation, to require the defendant to disclose the 
names of its different officers, for the appointment of a 
receiver to take charge of its property until a competent 
person or persons could be appointed to manage its 
affairs, to require an accounting, and to compel it to 
turn over to the receiver, or such new trustees as should 
be appointed by the court, all of its real estate and money 
arising from the sale of lots, and also to enjoin the cor- 
poration from selling any of its real estate not already 
platted until the further order of the court, and for gen- 

eral equitable relief. The petition set forth the organiza- 
tion of the defendant, together with its articles of 
incorporation, and alleged that after its organization it 
purchased from the Burlington railroad a 40-acre tract of 
land, and thereafter platted 10 acres of it into lots to be 
sold and improved for burial purposes; that the land 
platted is now insufficient in extent for the accommoda- 
tion of the public residing in the neighborhood of the 
cemetery; that nearly all of the lots already platted have 
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been sold, and that it will be necessary to plat at least 
another 10 acres of the 40-acre tract above mentioned in 
order to furnish sufficient accommodations for burial pur- 
poses. It was further alleged that the defendant associa- 
tion, seeking to gain a large amount of money for its own 
use from the sale of the lots, has been demanding an ex- 
orbitant price for the same, charging as high as $20 fora 
single lot; that the defendant association deliberately 
transferred by deed to one L. T. Mead a piece or parcel of 
said land as platted, 78 rods long and 4 rods wide; that 
the defendant association has neglected to set out trees 
on the cemetery grounds, and to beautify and improve the 
same; that it has failed to secure a sufficient supply of 
water necessary for the care of said grounds, and that, 
after lot owners have tried to beautify and adorn their 
lots by the planting of trees and shrubbery thereon, the 
defendant association negligently leased said ground to 
parties for cutting grass to make hay, and that the trees 
and shrubbery so planted have been thereby cut down and 
destroyed ; that no proper fence has been placed and main- 
tained around said platted cemetery grounds for the pro- 
tection of the same, and the defendant association has 
wholly failed to apply the funds coming into its hands 
from the sale of burial lots as required by the statute, but 
has converted the same to its own private purposes. It is 
further averred in the petition that the officers of the de- 
fendant association are incompetent, improper and un- 
suitable persons to maintain the cemetery, or care for the 
ornamentation of said grounds, or sell the lots thereof, 
and account for the proceeds therefrom. To this petition 
the defendant interposed an answer containing both gen- 
eral] and special denials, together with affirmative matters 
of defense, sufficient in form and substance to put in 
issue all the averments of the plaintiffs’ petition. The 
plaintiffs filed a reply in the form of a general denial, and 
upon the issues thus joined a trial was had which resulted 
in a judgment for the defendant, and the plaintiffs have 
appealed. 
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It thus appears that the only question presented for our 
determination is one of fact. The evidence discloses with- 
out conflict that in the month of April, 1873, certain per- 
sons residing in or near the village of Exeter organized 
themselves into a cemetery association, adopted articles of 
incorporation, together with a constitution and by-laws, 
which were filed with the county clerk of Fillmore county; 
that, after perfecting their organization, they entered into 
negotiations with the Burlington railroad to purchase the 
tract of land in question, which seems to have been the 
most suitable site for a cemetery in that vicinity. It was 
ascertained, however, that the railroad company would 
not sell a less quantity of Iand than 40 acres, and this 
was the reason that so much land was purchased. After 
having entered into a contract for the purchase of the 
land, and after obtaining possession of the same from 
the railroad company, the corporation procured the serv- 
ices of a surveyor, and at a considerable expense laid out 
and platted 10 acres of the 40-acre tract for cemetery pur- 
poses, und caused the plat to be recorded in the manner 
provided by law; that it fixed the price of burial lots at 
$10 each, and any one who paid that amount was entitled 
to one share of the corporate stock. It further appears 
that some 44 shares of stock were sold, but for one reason 
or another a number of the subscribers forfeited their, 
contracts, so that the outstanding stock numbers only 28 
shares. The money received from the sale of stock was 
not sufficient to carry out the object for which the asso- 
ciation was formed, and thereupon assessments were made 
upon the stockholders from time to time, and the price of 
lots was increased to $20 each. Trees were purchased and 
planted, and the cemetery ground was laid out into 
avenues and properly fenced, and from that time on the 
business has been conducted by the original incorporators 
or their successors in office for and on behalf of the as- 
sociation until the present day. It further appears with- 
out controversy that the 10 acres of land laid out and 
platted for cemetery purposes have never been taxed, but 
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that the association has paid taxes upon the remaining 
30 acres of land each year without objection, and has used 
the same for farming purposes, and has never claimed 
that it was exempt from taxes. 

Coming now to consider the evidence introduced by 
plaintiffs, we find that some of their witnesses testified 
that the fence around the cemetery has at times been out 
of repair; that the roads or avenues running through the 
cemetery and extending from the village of Exeter to the 
_ entrance of the cemetery grounds are somewhat rutty, but 
they frankly admitted that they were safe for travel, and 
had been constantly in use, and that no complaint was 
ever made by them to the officers of the association in 
regard to the condition of the roads. Some of plaintiffs’ 
witnesses also testified that the association permitted cer- 
tain persons to mow the grass in the inclosure, and re- 
ceive the hay that they were able to obtain thereby as 
their compensation for the work; and there is some evi- 
dence in the record that in mowing the grass and raking 
it up some slight injuries have occurred to trees and 
shrubbery set out by lot owners, but such injuries seem to 
have been almost infinitesimal; but they all admitted that 
it was proper and necessary to cut and remove the grass 
in order to avoid damage by fires and to keep the premises 
in a sightly condition. It appears that, since the com- 
mencement of this action, a prairie fire came from the 
north and ran over the cemetery, doing some damage to 
the fences, shrubs and trees, and to sone of the inclosures 
around the graves. It was not shown, however, that the 
fire was caused by the negligence of the corporation, or 
that it could have been prevented by any of its officers or 
agents. There was no evidence introduced by the plain- 
tiffs which showed or tended to show a lack of water 
necessary to suitably preserve and care for the growing 
trees, shrubs and flowers planted in the cemetery. On 
the other hand, it was shown that, when the question of 
water supply was raised, the association immediately 
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constructed a well in the center of the grounds which 
had since proved amply sufficient to furnish water for all 
necessary and proper purposes connected with the main- 
tenance of the cemetery. It clearly appears from the tes- 
timony of the witnesses called by the defendant that, be- 
fore this action was commenced, arrangements had been 
made to construct a new and suitable fence around the 
grounds; that a sufficient number of trees of different and 
suitable kinds were growing thereon to beautify the 
cemetery and give it an attractive appearance. It also 
appears that there is a large number of unsold lots, and 
no necessity now exists or will exist in the near future for 
platting any more of the ground belonging to the associa- 
tion for burial purposes. As to the tract of land alleged 
to have been deeded to one Mead, it appears without dis- 
pute that this land was given to Mead in exchange for 
another tract of exactly the same length and breadth in 
order to obtain a better, more suitable and more con- 
venient road from the village of Exeter to the cemetery 
than the one which had theretofore existed. 

In conclusion, we find from a preponderance of the evi- 
dence that officers and members of the association have 
performed their duties to the public by caring for and , 
maintaining the cemetery in question in a suitable and 
creditable manner. In fact, the witnesses practically 
agree that the cemetery is as well maintained as any 
cemetery in or near any village of similar size and sur- 
roundings as the village of Exeter in that part of the 
state. It is also satisfactorily shown that the men in 
charge of the affairs of the corporation are capable and 
efficient business men, and there is no evidence which 
would justify a court in removing them from their posi- 
tions, and the appointment of a receiver or any other per- 
sons to take charge of the affairs of the defendant asso- 
ciation. In short, if the plaintiffs’ petition was sufficient 
to state a cause of action, they have completely failed to 
establish any of its material allegations. The district 
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court arrived at the proper conclusion in this case, and, 
for the foregoing reasons, its judgment is in all things 


AFFIRMED. 


Mary M. SAMPSON, APPELLEE, V. NORTHWESTERN NATIONAL 
Lirg INSURANCE COMPANY, APPELLANT. 


« Firep NovemsBer 9, 1909. No. 15,771. 


1. Appearance. Where a defect in the service of process appears upon 
the face of the record, and a special appearance questioning the | 
jurisdiction is overruled, if the defendant answers over to the 
merits, he thereby enters a general appearance in the action. 


2. Evidence. A certificate of a public officer that his books show cer- 
tain facts is not the best evidence of the contents of the books, 
and, in the absence of a statute authorizing such proof, is not 
competent evidence of entries therein. 


3. Accord and Satisfaction. The receipt of money by a creditor, when 
accompanied by a letter giving the debtor’s views as to the 
amount of his liability, and its application on the amount the 
creditor claims to be due, without the creditor in any manner 
assenting to the debtor’s claim, is not an accord and satisfaction. 


APPEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Reversed. 


A. W. Orites, for appellant. 
A. M. Morrissey, contra. 


LETToN, J. 


This action was brought to recover upon a contract of 
insurance entered into by the Odd Fellows Annuity Asso- 
ciation of Iowa, the obligations of which the plaintiff 
alleges were assumed by the defendant, the Northwestern 
National Life Insurance Company of Minnesota, in con- 
sideration of the transfer to the defendant of all the 
assets and obligations of the Odd Fellows Annuity Asso- 
ciation. The defendant filed a motion to quash the service 
of summons on the ground that the state auditor, upon 
whom the service was made in Lancaster county, was not 
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authorized to receive or accept such service. This motion 
was ovelruled. The same matter was pleaded in the an- 
swer. The answer further denies that the defendant ever 
entered into a contract with the Odd Iellows Annuity 
Association, and denies that there was any reserve fund 
or assets belonging to the said association. It alleges 
that it entered into a contract of reinsurance with the 
Annuity Life Association for the benefit of the members 
of said association, whereby it agreed to reinsure the mem- 
bers of such association upon certain terms recited in the 
contract, one of which conditions was that it should only 
be liable to such members in an amount proportionate to 
the amount which the premium actually paid bore to the 
full premium rate, according to a table of rates specified 
in the contract and shown on the face of the new policies 
which were issued by defendant to reinsure such members. 
It further alleges it became liable to the plaintiff in the 
sum of $270 under the new policy which was issued by it 
and delivered to the assured who thereafter paid the 
amount specified as premium on said policy, and that it 
had paid all of said sum to the plaintiff, except $10.10, 
which it was ready and willing to pay. It denies any 
liability to the plaintiff, except as under said reinsurance. 

1. Defendant contends that the court erred in over- 
ruling the motion to quash the service of summons. The 
record shows a copy of a summons indorsed: “Received 
April 20, 1907, 3 P. M., E. M. Searle, Jr., Auditor of 
Public Accounts.” Also the original summons, with a 
return showing that a true and certified copy was served 
by “being delivered in person to E. M. Searle, Jr., Auditor 
of the State of Nebraska, agent for service and attorney 
in fact for such company.” ‘There is further in evidence’ 
a certified copy of a power of attorney executed by the 
defendant on the 25th day of February, 1905, appointing 
the auditor of public accounts of the state of Nebraska its 
attorney upon whom process may be served, and agreeing 
that “this authority shall continue in force so long as 
any liability remains outstanding against the company in 
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this state.’ There is also an affidavit of the president 
of the company to the effect that the company has not 
been authorized to do business in Nebraska since January 
31, 1906; that it has no agent in this state, and that the 
cause of action sued on was not an existing liability of the 
company on that date. The defendant argues that the 
action does not appear to have arisen in Dawes county; 
that the defendant had retreated from the state before the 
action was begun; that the service was made in another 
county upon an unauthorized person, and that conse- 
quently no jurisdiction was obtained by the district court 
for Dawes county. We think it unnecessary to pass upon 
this point, since the defendant has waived it. An action 
to recover upon an insurance policy is not a local but a 
transitory action, and may be brought wherever the de- 
fendant may be found. Insurance Co. v. Mclimans € 
Coyle, 28 Neb. 653; Nebraska Mutual Hail Ins. Co. »v. 
Meyers, 66 Neb. 657. The fact that the only service was 
upon the auditor of public accounts in Lancaster county 
was apparent on the face of the record. When the de- 
fendant answered over on the merits, it made a general 
appearance in the action. Grand Lodge, A. O. U. W., »v. 
Bartes, 64 Neb. 800; Linton v. Heye, 69 Neb. 450. 

2. The defendant’s answer is devoted mainly to a plea 
of certain conditions in a contract made with the Annuity 
Life Association for the benefit of James T. Sampson. It 
also denies that it assumed the obligations of plaintiff’s 
contract with the Odd Fellows Annuity Association, and 
denies that it was ever liable to the said plaintiff or to 
any person for the performance of any terms, conditions, 
conveyances and obligations set forth in such contract. 
But in another portion of the answer we find an allega- 
tion that the plaintiff had a membership certificate for 
$1,000 in the Odd Fellows Annuity Association, and that 
' “t (the Odd Fellows Annuity Association) contracted 

with this defendant to reinsure the life of said James T. 
_ Sampson, and thereupon at the home office of the defend- 
24 
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ant, at said Minneapolis, another contract of insurance 
was made for the benefit of James T. Sampson, which the 
defendant supposes is the contract referred to in the peti- 
tion herein; but this defendant says that the covenants 
and agreements in said contract to be performed by the 
defendant are not truly portrayed and set forth in said 
petition.” This admission simplifies the issues. The 
plaintiffs petition is based upon the theory that the de- 
fendant became possessed of all assets of the Odd Fellows 
Annuity Association, was its successor, and assumed its 
obligations; that it received the benefit of the payments 
of premium by the assured, and thereby became liable to 
pay the death loss as successor to the property and busi- 
ness of the former company. The defendant denies its 
Succession, and claims that its liability to the plaintiff is 
measured by the terms of a new policy issued by defend- 
ant and accepted by the assured, and that it has fulfilled 
the obligation. 

3. To sustain the plaintiff's theory it was necessary to 
prove that the defendant became possessed of the assets 
of the former company and assumed its liabilities. To 
maintain this issue the plaintiff offered in evidence a cer- 
tificate of the auditor of state of the state of lowa to the 
effect that the Annuity Life Association had on deposit 
in his office on the 12th day of April, 1902, securities to 
the amount of $6,700, and that his books further showed 
that these were withdrawn from deposit by the North- 
western National Life Insurance Company on April 15, 
1902. The reception of this certificate in evidence was 
objected to by the defendant as incompetent, and as “stat- 
ing what the books show, rather than a copy of the books 
themselves in relation to the matter in controversy.” This 
objection was overruled and exception taken. This cer- 
tificate was clearly incompetent. We have held that a 
certified copy of a letter written by an officer stating what 
the records of his office disclose is not competent evidence 
of the facts. Moore v. Parker, 59 Neb. 29. The certificate 
offered was a mere statement by the officer of what the 
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books contained, and was not the best evidence. The 
question whether or not defendant acquired the property 
of the former association was a vital one under plaintiff’s 
theory of the case, and this proof could only be supplied 
by competent evidence. The admission of this evidence 
was erroneous; and, since it was the only evidence show- 
ing the transfer of securities to the defendant, it was de- 
cidedly prejudicial. 

It is contended, further, that the court erred in reject- 
ing defendant’s exhibits 6 to 10, inclusive, being receipts 
for premium payments on the new policy, found among 
the papers of the insured. We think there was sufficient 
foundation laid for the admission of these receipts. They 
were produced by the plaintiff from among the papers of 
the deceased, were postmarked at Minneapolis, and were 
upon a printed form of the defendant, and addressed to 
James T. Sampson, at Chadron, Nebraska. 

Defendant maintains that the proofs show an accord 
and satisfaction. This claim is based upon the fact that 
after the death of the assured a letter was written by de- 
fendant to plaintiff containing a computation of the 
amount admitted to be due her based on the contract of 
reinsurance and the new policy which it issued, which, to- 
gether with a check for $50, being the first instalment due, 
was sent to the plaintiff and received by her. This was 
followed by other instalments until the sum of $250 had 
been paid. The evidence does not show, however, that the 
plaintiff did anything more than receipt for the money as 
it was paid to her. The payments were not made upon 
condition, or by way of compromise. We think that the 
plaintiff had the right to accept such money and apply it 
on the amount she claimed to be owing her, without 
thereby agreeing that she would make no further claim. 

For the errors with respect to the admission of evidence, 
the judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED. 
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EmMa L. IVES, APPELLANT, v. JAMES A, BOYCE, APPELLEE. 
FILED NOVEMBER 9,1909. No. 15,791. 


1. Gaming: Gamsetinc Transactions. A contract to operate in stocks 
to be adjusted according to the difference in the market value 
thereof is a contract for a gambling transaction. 


2. 


: GampBLiINc Devices. Transactions in a “bucket-shop,” con- 
sisting of fictitious contracts of sale or purchase for future de- 
livery of stocks with the intention that there should be no de- 
livery, but a settlement by paying the difference of prices, are 
not “a game of hazard,” and a telegraph wire, blackboard and 
ticker used by the broker in obtaining and publishing the rise 
and fall of prices in the New York market are not a “gambling 
device” under section 214 of the crimina} code. 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Affirmed. 


Weaver & Giller, for appellant. 
M. O. Cunningham, contra. 


LETTON, J. 


This is an action to recover the sum of $1,500 on ac- 
count of losses sustained by the plaiutiff in a “bucket- 
shop” operated by the defendant. The plaintiff pleads 
that the defendant operated certain gambling rooms, 
wherein, by reason of certain gambling devices, wagers 
and bets were made on the future prices of stocks; that 
as a part of the gambling device defendant had wire con- 
nections with New York, and that a blackboard upon one 
side of the gambling room, upon which the defendant 
marked and wrote the quotations for the benefit of his 
customers, and a “ticker” were also used as other parts 
of the gambling device; sets forth the ordinary method 
of stock dealing on “margins”; that the transaction be 
tween the plaintiff and defendant “was a bet or wager 
by means of the aforesaid devices; that it was well under- 
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stood by the plaintiff that no actual sale of stocks was in 
contemplation by either of the parties, and that none was 
in fact made; that the losses or amounts were to be ad- 
justed on either side as determined by the future changes 
of the price of stocks on the New York City market, and 
that plaintiff's losses were so adjusted.” A general de- 
murrer was filed to this petition, which was sustained by 
the district court, and the action dismissed. 

Plaintiff maintains, first, that she is entitled to recover 
in this case under the common law, for the reason that, 
having deposited her money with the defendant to make 
purchases of stock with the understanding that the dif- 
ference between the contract and market price be settled 
in money without delivery of the stocks, in that event, she 
could revoke the authority to enter into the illegal con- 
tract and recover back the money. She bases this conten- 
tion upon the decision in Munns v. Donovan Commission 
Co., 117 Ia. 516. In that case, however, the facts were 
that the plaintiff claimed that the money was deposited 
for the purpose of making purchases upon the board of 
trade, while the defendant’s contention was that no pur- 
chases were to be made, but that the transaction was 
merely a bet upon the rise and fall of commodities. Upon 
this state of facts the court held that the minds of the par- 
ties never met, and that, “upon the discovery of the mis- 
take before defendant had done more than enter the trans- 
action on its books, the plaintiff might refuse to proceed 
farther and insist upon the return of his money.” In that 
case, also, the petition was for money had and received, 
and the defense set up the illegal contract. The distinc- 
tion between the instant case and that case, and similar 
cases cited in the opinion of the Iowa court, is obvious. 
The petition in this case set forth at length the illegal 
character of the transaction. It is elementary that no 
recovery can be had under the common law upon such 
transactions. The courts will leave the parties where it 
finds them. Rudolf v. Winters, 7 Neb. 125; Sprague v. 
Warren, 26 Neb. 326; Rogers & Bro. v, Marriott, 59 Neb. 
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759; note to Crawford v. Spencer, 1 Am. St. Rep. 745, 758 
(92 Mo. 498). 

Plaintiff next contends that, even if not entitled to 
recover at common law, she has a good cause of action 
under section 214 of the criminal code, citing in this 
connection Perry v. Gross, 25 Neb. 826, in which it was 
held that under this section the plaintiff might recover 
the amount lost in betting upon the result of a horse race. 
At the time of that transaction, however, the statute was 
more general in its terms than now. It then provided: 
“Jf any person shall lose any money * * * on any bet 
or wager, such person may recover the money * * * 
from the person or persons with whom said bet or wager 
was made (criminal code 1885, sec. 214).” If the statute 
had remained as it then was, we think there could be no 
doubt of the plaintiff's right to recover, since we have 
uniformly held such a transaction was of the nature of 
a wager’; but in 1887 (laws 1887, ch. 108) this section was 
amended to read as follows: “Section 214. Every person 
who shall play at any game whatever for any sum of 
money or other property of value, or shall bet any money 
or property upon any gaming table, bank, or device, pro- 
hibited by law, or at or upon any other gambling device, 
or who shall bet upon any game played at or by means of 
any such gaming table, or gambling device, shall, upon 
conviction, be fined in any sum not less than one hundred 
dollars, and not exceeding three hundred dollars, or be 
imprisoned in the penitentiary not more than one year, 
and upon a second or any subsequent conviction shall be 
fined in any sum not less than three hundred dollars and 
not exceeding five hundred dollars, or be imprisoned in 
the penitentiary not more than two years: Provided, that 
if any person or persons who shall lose any property or 
money in a gainbling house or other place, either at cards 
or by means of any other gambling device or game of haz- 
ard of any kind, such person, the wife or guardian of such, 
his heirs, legal representatives, or creditors, shall have the 
right to recover the money or the amount thereof, or the 
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property or the value thereof, in a civil action, and may 
sue each or all persons participating in the game, and may 
join the keeper of the gambling house or other place in 
the same action, who shall be jointly and severally liable 
for any money or property lost in any game or through 
any gambling device of any kind, and no title shall pass 
to said property or money, and in an action to recover the 
same no evidence shall be required as to the specific kind 
or denomination of money, but only as to the amount so 
lost.” ; 

Plaintiff seeks to bring the action within the scope of 
the above proviso by alleging that the telegraph wire, the 
blackboard and the ticker constituted a “gambling device,” 
but we think this would be a forced and strained con- 
struction of the statute. The appliances mentioned may 
be and are used for legitimate purposes, and are no more 
“sambling devices” than many other instrumentalities of 
trade and commerce. A Missouri statute made all notes, 
‘where the consideration is money or property won at any 
game or gambling device,” void. In an action involving 
the validity of a note given for “inargins,” the supreme 
court of that state held that the note did not come under 
the provisions of the statute. Crawford v. Spencer, 92 
Mo, 498, 1 Am. St. Rep. 745. To the same effect are 
Dows, Jr., & Co. v. Glaspel, 4 N, Dak. 251; Boyce v. O'Dell 
Commission Co., 109 Fed. 758; Sondheim v. Gilbert, 117 
Ind. 71. 

But we are not without a previous construction of this 
amended section by this court. In Bowen cv. Lynn, 73 
Neb. 215, it was held that the legislature intended to 
confine the operation of the above proviso to such forms 
of gambling as were previously made mention of in this 
section, and it is said: “But at all events the proviso 
affords a civil remedy to such persons only as shall ‘lose 
any property or money in a gambling house or other place, 
either at cards or by means of any other gambling device 
or game of hazard.’ Now it seems to us that this statute 
is aimed especially and almost exclusively at two things 
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which are absent, or substantially so, from the record in 
the case at bar, namely, a gambling house or place and a 
game at cards or other device or some game of hazard. 
In other words, what the legislature had prominently and 
principally in mind, in drafting this section, was the un- 
lawful game or amusement and the place where it should 
be carried on.” 

We are clearly convinced that the petition does not 
describe a “game of hazard,’ and, in fact, the plaintiff 
does not seriously contend that the transaction described 
constituted “a game” of any kind. The right to recover 
in cases of this nature depends so closely upon the exact 
language of each particular statute that cases from other 
states are of little avail as authority unless the language 
of the statute is identical with that of this state. For this 
reason, the cases cited by plaintiff seem inapplicable. 

We are of opinion that the transaction described in the 
petition does not come within the provision of the statute, 
and that the district court properly sustained the de- 
murrer. Its judgment therefore is 

AFFIRMED. 


Crrizuns BANK OF MCCOOK, APPELLER, V. J. H. WARFIELD 
BT AL., APPELLANTS. 


Firep NovemsBer 9, 1909. No. 15,795. 


1. Cross-examination must be confined to the facts and circumstances 
connected with the matters stated by the witness in his direct 
examination, and to questions tending to affect his accuracy, ver- 
acity, or credibility. 

2. Appeal: Evipence: DiscrETion or Court. The reception of evidence 
collateral to the main issue which may throw some light upon 
facts in dispute is ordinarily within the sound legal discretion 
of the trial court, and unless prejudice appears it is no ground 
for reversal, 


APPEAL from the district court for Red Willow county: 
Roper C. Orr, JudGH. Affirmed. 
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S. R. Smith, for appellants. 
Morlan, Ritchie & Wolff, contra. 


Lxrron, J. 


This action was brought by the Citizens Bank of Mc- 
Cook against J. H. Warfield and A. D. Warfield to re- 
cover a balance due upon their promissory note for $220. 
The defense was a denial of the execution and delivery of 
the note. The case was tried to a jury, which returned a 
verdict for the plaintiff, and defendants have appealed. 

Defendants insist that the verdict is not supported by 
the evidence, which they contend decidedly preponderates 
in their favor. A reading of the record does not produce 
this impression upon the mind of the court. The evidence 
is conflicting, but, if the case were submitted to us for 
decision upon the facts, we would be compelled to agree 
with the jury and to find that the note was executed and 
delivered by them. 

Defendants further complain of errors in the exclusion 
by the court of certain testimony sought to be drawn out 
upon the cross-examination of Mr. Franklin, the president 
of the bank, who had testified that he was present at the 
time the note was signed and that he saw each defendant 
sign it. These questions had reference to the manner in 
which the amount of the note was arrived at, whether 
there were other notes against Mr. Warfield in the bank 
at that time, and the time when the note of which this is 
a renewal was purchased from the original owner. The 
direct examination of the witness had been confined to 
proof of the only fact denied by the answer, which was the 
execution and delivery of the note. None of the points 
covered by the excluded questions were relevant to the 
direct examination of Mr. Franklin, and they were not 
proper cross-examination. The consideration for the note 
was not material under the issues, and, hence, this evi- 
dence was neither relevant to the issue nor proper cross- 


330 NEBRASKA REPORTS. [ Vou. 85 


Citizens Bank of McCook v. Warfield. 


examination. Dillon v. Darst, 48 Neb. 803. Further than 
this, the witness was allowed to testify on cross-examina- 
tion that the note was given to take up a prior note that 
the defendants had signed and given to one Penny, and 
that it was a renewal of that note and others. 

Defendants also complain of the admission in evidence 
of their original answer in the county court, which was a 
plea of payment. We think there was no error in this, as 
it tended to show the defendants’ belief at the time it was 
filed. They further complain of the refusal of the court 
to permit the introduction in evidence on their behalf of 
the entire transcript of the proceedings in the county 
court, which showed that an amended answer was filed 
changing the issue from that of payment to a denial of the 
execution and delivery of the note. We think the entire 
record was properly excluded. It contained much matter 
which was entirely immaterial and which might have 
been seriously prejudicial to the plaintiff. Defendants 
afterwards offered, and were permitted to introduce, in 
evidence the amended answer in the county court, so that 
the fact that a change of issues had been made was before 
the jury. If any explanation of the reason for the change 
was desired, it might have been offered by the defendants. 

One Lehn was permitted to testify to the fact of picking 
up a note for $200 upon the streets of McCook, which was 
signed by J. H. Warfield, payable to the Citizens Bank, 
and giving it to Mr. Warfield. It is insisted that this evi- 
dence was not proper rebuttal, had no bearing upon the 
issues, and tended to confuse the minds of the jury. Upon 
the cross-examination of J. H. Warfield, he gave in detail 
his recollection of the various promissory notes that he 
had given to J. R. Penny and to the Citizens Bank, his 
renewals of the sa:ine and sundry payments thereon. The 
fact of this $200 note being in existence, and in defend- 
ants’ possession, while collateral, was not entirely irrele- 
vant, and we think it was within the sound legal discre- 
tion of the court whether it should be admitted in evi- 
dence or not. Jt certainly had some bearing as to the 
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credibility of Warfield’s testimony upon cross-examina- 
tion, and also might throw some light upon his accuracy 
of memory in regard to his promissory notes. We cannot 
see that it prejudiced the defendants. We find no preju- 
dicial error in the record. 
The judgment of the district court is 
AFFIRMED. 


PererR EK. OLSON, APPELLANT, V. NEBRASKA TELEPHONE 
COMPANY ET AL, APPELLEES. 


FILED NOVEMBER 9, 1909. No. 15,574. 


1. Master and Servant: [NyURY TO SERVANT: CITY ORDINANCES. An 
employee of a telephone company directed by his master to fasten 
a cable to an overhead messenger wire 30 feet above a pavement, 
unless warned to the contrary by his master or by obvious con- 
ditions, is justified in relying upon an ordinance of the city for- 
bidding the maintenance of wires carrying an electric current for 
light or power purposes within five feet of telephone wires, and 
commanding that all such electric light wires be insulated and de- 
fects therein repaired at once. 


Dury oF Master. Notice to an employee that a master does 
not and will not inspect poles, cross-arms, wires or implements 
used by a lineman, but that the duty to make such inspection is 
cast upon the servant, that he must satisfy himself of their safety 
before climbing upon or about poles or working with such wires, 
and that it is his duty to report any defect therein, does not re- 
lieve the master from the duty he owes said servant to exercise 
reasonable care to furnish him a reasonably safe place, independ- 
ent of such poles, cross-arms and wires, to work in, the nature of 
the work to be performed being considered. 


2. 


OPINION on motion for rehearing of case reported in &3 
Neb. 735. Former opinion modified and rehearing de- 
nied, 


Root, J. 


This cause has been submitted upon briefs and oral ar- 
guments supporting and resisting defendants’ application 
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for a rehearing. We are satisfied that a rehearing ought 
not to be granted, but our former opinion will be modified. 

1. The statement of facts heretofore made is correct, 
but will be extended somewhat as we proceed with the 
case. Defendants except to the first paragraph of the 
syllabus and the discussion in regard thereto. They argue 
that the printed notice given by the telephone company to 
plaintiff at the time he entered its employ is not a con- 
tract exempting the employer from liability for its negli- 
gence, but a notice advising plaintiff of the risks he would 
likely encounter if he entered its employ, and that he 
must inspect for himself the conditions under which the 
work would be performed. The writing is as follows: 
“The Nebraska Telephone Company. To all linemen, 
trouble inspectors, and all other employees whose duties 
require them to work upon or about poles: The duties of 
a lineman are, among other things, to test and inspect 
poles; reset old poles; set new poles; rebuild old pole 
lines; build new pole lines; climb poles; paint poles; gain 
poles; cross-arm poles; take down old wires; string new 
wires; pul] slack; knock out crosses; trim trees; straighten 
up cross-arms on poles that have been pulled out of shape; 
replace defective cross-arms with new ones; string and 
hang cables; put up guy wires; set and reset guy stubs; 
and in fact do everything necessary to keep pole lines, 
cross-arms, wires, exchange cables and subscribers’ wires 
in perfectly safe condition and working order. All line- 
men and other employees of the company whose duties 
require them to work upon or about poles are especially 
charged with the duty of inspecting the implements with 
which they work, all poles, cross-arms, and wires, and 
must know that they are safe to work with, or upon, before 
climbing or going upon such poles and cross-arms. The 
company does not employ other persons to make such 
inspection, but relies upon its linemen and such other 
employees to make such inspection themselves at the time, 
and to know that the poles, cross-arms and wires are safe 
for them to work upon. They must be constantly on the 
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lookout for trouble, and at once, upon discovery, re- 
port to the manager or foreman (in writing) any trouble 
or defect on lines or poles that they cannot at once repair. 
As the occupation is a more or less hazardous one, those 
engaged in that line of work must at all times be on their 
guard and careful for their own safety as well as the 
safety of those engaged in working with them and of the 
general public.” 

We have again examined the document, and conclude 
that it is irrelevant and immaterial in the instant case. 
The first paragraph describes the duties of linemen. The 
second division informs plaintiff that all employees “whose 
duties require them to work upon or about poles” are 
charged with the duty of inspecting all implements with 
which they work, and all poles, cross-arms and wires, and 
must know that they are safe to work upon before going 
upon such poles and cross-arms; that the company does 
not employ other persons to inspect such implements, 
wires, poles and cross-arms, and that the employee must 
be on the lookout for defects on “lines or poles” and re- 
port the same. Plaintiff was not injured while working 
upon or about the poles or cross-arms; neither does he 
claim damages because of any defects in the telephone 
company’s wires. So much of the statement as informs 
the employee that “the occupation is a more or less haz- 
ardous one” is indefinite, and cannot amount to a defense 
in this case. The evidence is undisputed that the saddle 
furnished plaintiff is the ordinary and usual implement 
provided for the work in which he was engaged at the time 
he was injured, and that it was not out of repair. If the 

‘ telephone company is liable to plaintiff, it is because the 
master did not exercise ordinary and reasonable care in 
constructing and maintaining its cable and messenger 
wire within five feet of the live wires of the electric light 
company and in negligently directing plaintiff to work in 
that dangerous locality without using reasonable care to 
warn him of the situation. The danger was not an inci- 
dent of the business in which plaintiff was engaged. He 
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would be justified in believing that his master would obey 
the ordinance, and that, if the telephone company strung 
its wires within a few inches of the wires of the electric 
light company, the last named conductors would be dead 
and not charged with an electric current; or that, if his 
master for any reason was constructing its cable and wire, 
in violation of the ordinance, in close proximity to the 
dangerous electric light wires, it would exercise reason- 
able care to warn him of the danger. Barto v. Iowa Tele- 
phone Co., 126 Ta. 241. The notice does not refer to any 
such situation as the facts establish in the instant case, 
and should not have been received for any purpose. The 
vice of this error cannot be restricted to the defense of the 
telephone company, but infects the entire case and calls 
for a reversal of the judgment as to each defendant. The 
first paragraph of the syllabus and so much of the opinion 
as refers thereto are withdrawn. 

2. The rule announced in the second paragraph of 
the syllabus is also assailed as a departure from the law 
announced in preceding decisions of this court. A recon- 
sideration of the record convinces us that the evidence is 
not so conclusive upon the issue of defendants’ negligence 
as to justify a peremptory instruction in plaintiff's favor. 
It is true that the evidence establishes that the wires of 
the light company crossed Twenty-fourth street diago- 
nally about 14 inches beneath the cable of the telephone 
company, and that the insulation upon the electric light 
wires immediately below the cable was worn and dis- 
placed. It further appears that the light wires were not 
carried in a trough or box across the telephone wires. It 
cannot be reasonably inferred from the evidence that 
plaintiff was misled in calculation or judgment because 
the wires did not cross the street at right angles, nor that, 
if they had, the accident would not have occurred. The 
evidence does not show when the electric light wires were 
placed in position across Twenty-fourth street, nor when 
the telephone company strung the wires or cable attached 
to its cross-arms and poles. It is possible to infer from 
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the discolored condition of the light wires where insula- 
tion was lacking that they had been in position for some 
time; and, from the fact that the cable and messenger wire 
had evidently been constructed but a short time before the 
accident, that the electric light company was first in point 
of time in occupying Twenty-fourth street. It is highly 
improbable that the telephone company and light com- 
pany combined to violate the ordinance, but it is probable 
that one of the defendants by prior permission of the 
. municipal authorities and earlier construction secured a 
superior right to the zone of five feet on either side of its 
wires. Nebraska Telephone Co. v. York Gas & Electric 
Light Co., 27 Neb. 284. It would not necessarily follow 
that the light company would be excused by proof that the 
telephone company was the junior occupant of Twenty- 
fourth street. The ordinance is mandatory that the light 
company cover all its wires designed for carrying light or 
power currents with “a substantial high grade insulation 
not easily worn by friction, and whenever the insulation 
becomes impaired it must be renewed at once.” Although 
the senior occupant of the street, it may have known, or 
conditions may have been such that it ought to have 
known, that telephone wires had been strung above 
its light conductors at the point where plaintiff was 
injured. In such a case it ought to have known 
that failure to keep its wires properly insulated might 
result in an injury to an employee of the telephone 
company. Heaven v. Pender, 11 L. R., Q. B. Div. (Eng.) 
503; Mitchell v. Raleigh Islectric Co., 129 N. Car. 166, 55 
L. R. A. 398. The jury should be permitted to say under 
proper instructions whether plaintiff's injury was caused 
by the negligence of one defendant or the combined negli- 
gence of both; whether there was but one proximate cause, 
or several for which the defendants were separately re- 
sponsible but all contributing to the accident, without 
which the injury would not have occurred. In the first 
case only the defendant responsible should be held, in the 
other event the jury might return a verdict against either 
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or both of the defendants, provided plaintiff was not 
guilty of contributory negligence. Electric R. Co. v. Shel- 
ton, 89 Tenn. 428, 14 S. W. 868; McKay & Roche v. South- 
ern Bell Telephone Co., 111 Ala. 337. The second para- 
graph of the syllabus in our former opinion and the ar- 
gument upon that point are withdrawn. 

We are of opinion that the reference in the fourth 
paragraph of the court’s instructions to extraordinary 
and unusual conditions ought to be omitted. The evi- 
dence is undisputed that plaintiff was employing usual 
and ordinary methods for securing the cable of the tele- 
phone company, and, if the light company had created an 
unusual condition in constructing or maintaining live 
wires in violation of the city ordinance, it ought not to 
receive any special consideration because of such facts. 

3. The evidence submitted at the trial of this case is 
unsatisfactory concerning many material facts; that is 
to say, the date that telephone lines were first constructed 
at the point where plaintiff was injured, the time when 
electric light wires were first strung across Twenty-fourth 
street at the intersection of Grant, and the facts concern- 
ing notice, actual or constructive, to the light company 
of the condition of its wires with reference to the wires of 
the telephone company at said point. We find little, if 
anything, in the record to prove whether plaintiff before 
he was injured knew of the presence of the electric light 
wires in question, or, if he had such knowledge, whether 
or not he believed, or had a right to believe, that the light 
wires were dead or alive. In short, the record almost 
justifies an affirmance because of the lack of evidence, not- 
withstanding the errors committcd. 

We have given mature consideration to this phase of 
the case, and conclude upon the entire record that the 
judgment of reversal should be adhered to, but our former 
opinion should be modified as herein indicated. It is so 
ordered, and the motion for a rehearing is 


OVERRULED, 
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ALIce BrincyT SCHNITTER, APPELLEB, Vv. MARY KATHERINE 
McMANAMAN, APPELLANT. 


Friep NoveMBEB 9, 1909. No. 15,770. 


1. Wills: Construction. If possible without violating well-settled 
rules of law, effect must be given to every word in a will. 


2. : Executory Devise. If a will contains an executory 
devise of real estate after the death of the first taker without 
issue, the limitation should be construed to mean a definite fail- 
ure of issue, if capable of that construction. 

3. : Estate Devisep. Subsequent provisions in a will 


will not prevail to cut down an estate in fee simple previously 
given. They are, however, operative to define the estate devised, 
and may demonstrate that what without them would be an abso- 
lute fee was intended to be an inferior estate. 


4. ——: A father devised real estate to a son “to 
have and to hold forever. In the event of the death of John (the 
son) without lawful issue born, the property herein bequeathed 
to him shall immediately become the property of my daughter 
Mary.” The son was not authorized by the will to dispose of any 
part of the estate, and he died unmarried and without issue sub- 
sequent to his father’s demise. Held, That, since the property 
could not vest “immediately” in the daughter unless the son sur- 
vived his father, the will refers to the event of the son’s death 
subsequent to his father’s dissolution. Held, further, that the 
will vested the son with a base or determinable fee, and, under 
the foregoing facts, the daughter Mary took an estate in fee 
simple immediately upon the death of her brother John. 


, APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed. 


T. J. Doyle and G. L. DeLacy, for appellant. 
Field, Ricketts & Ricketts, contra. 


Root, J. 


This is an action to quiet in plaintiff title to an undi- 
vided one-half of certain real estate in the city of Lincoln. 
John Barrett, the litigants’ parent, died testate seized of 

25 
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the real estate in dispute, and ‘his will has been duly pro- 
bated. The second, third and fourth paragraphs of the 
will are as follows: 

“T give and bequeath to my beloved daughter, Mary 
Katherine McManaman, the sum of fifteen hundred 
($1,500) dollars. In case of the death of Mary Katherine 
McManaman, the money above bequeathed to her shall be 
paid to her children in equal amount. 

“T give and bequeath to my daughter, Alice Bridget 
Schneider, the sum of five ($5) dollars. 

“T give and bequeath to my beloved son, John N. Bar- 
rett, all property of which I shall die siezed or possessed, 
whether real, personal or mixed, not hereinbefore be- 
queathed, that is to say, after the payment of said sum of 
fifteen hundred ($1,500) dollars to my daughter Mary 
Katherine McManaman, and said sum of five ($5) dollars 
to my daughter Alice Bridget Schneider, all of the re- 
mainder of my property of every description I give and 
bequeath to my son John N. Barrett, to have and to hold 
forever. In event of the death of John N. Barrett without 
lawful issue born, the property herein bequeathed to him 
shall immediately become the property of my daughter 
Mary Katherine McManaman.” 

Subsequently John M. Barrett, who is referred to in 
his father’s will as John N. Barrett, died testate, unmar- 
ried, and without issue born, and his will has been duly 
probated. In his will, after making some minor bequests, 
he devised the residue of his estate in equal shares to his 
sisters, the litigants herein. If the elder Barrett’s will 
vested his son with title in fee simple to the real estate, 
plaintiff should prevail, and the decree of the district 
court should be affirmed. On the other hand, if John M. 
Barrett’s title was defeasable upon his death without 
issue born, defendant is entitled to a decree in her favor. 
Section 124, ch. 23, Comp. St. 1909, provides: “Every de- 
vise of land, in any will hereafter made, shall be con- 
strued to convey all the estate of the devisor therein, 
which he could lawfully devise, unless it shall clearly 
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appear, by the will, that the devisor intended to convey 
a less estate.” Section 49, ch. 73, Comp. St. 1909, pro- 
vides: “The term ‘heirs’ or other teclinical words of in- 
heritance, shall not be necessary to create or couvey an 
estate in fee simple.” This statute applies to wills as 
well as to deeds. Little v. Giles, 25 Neb. 313. Section 52, 
ch. 738, supra, states: “Estates may be created to com- 
mence at a future day.” And section 53, ch. 73, supra, is 
as follows: “In the construction of every instrument 


creating or conveying, or authorizing or requiring the © 


creation or conveyance of any real estate, or interest 
therein, it shall be the duty of the courts of justice to 
carry into effect the true interest (intent) of the parties, 
so far as such intent can be collected from the whole in- 
strument, and so far as such intent is consistent with the 
rules of law.” 

We are called upon “to sit in the seat of the testator’ 
and construe his will, yet the litigants are content to 
submit their case upon the will and a statement that the 
senior Barrett was a widower at the time he executed his 
will and so continued until he died; that the litigants and 
John M. Barrett constituted the sole and only heirs at 
law of their father, and that John M. Barrett died child- 
less and unmarried. The subject of executory devises has 
not received extensive consideration in this court. In 
Tittle v. Giles, 25 Neb. 318, it was held that a devise of 
real estate to a widow, with a power to sell and convey so 
long as she did not remarry, vested her during widowhood 
with the power to convey the rea] estate and transfer title 
in fee simple. The will in the cited case provided that 
all of the estate bequeathed, “or whatever may remain” at 
the remarriage of the first taker, should go to the testa- 
tor’s children. All of the real estate devised was sold 
and conveyed by the widow before her second marriage, 
so that the court did not determine whether the devise 
over would be valid in any event. In Spencer v. Scovil, 70 
Neb. 87, it was held that a devise in fee siinple cannot be 
eut down by a subsequent clause in the will purporting 
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to devise over so much of the estate as the first taker had 
not alienated during her lifetime. In Yoesel v. Rieger, 
75 Neb. 180, reference is made to an executory devise; but 
title did not vest by virtue of the devise over, so that the 
opinion is not pertinent in the instant case. In Sheets’ 
Estate, 52 Pa. St. 257, it is held that subsequent provis- 
ions in a will are at times operative to define an estate 
‘given, and to show that what without them would be a 
fee was intended to be a lesser estate. The opinion is 
cited with approval in Spencer v. Scovil, supra. 

If an examination and comparison of all of the parts of 
the will satisfies the reason that the testator vested the 
primary devisee with a title in fee simple and thereafter 
attempted to control that title upon certain contingencies, 
then the rule of law intervenes and renders nugatory the 
devise over. Loosing v. Loosing, ante, p. 66. The rule is 
reasonable and well calculated to advance the administra- 
tion of justice. It must be admitted that the devise of 
real estate to the testator’s son “to have and to hold for- 
ever,” considered in the light of the statute, is sufficient 
to vest the devisee with all of the interest the testator pos- 
sessed in the property referred to. Does the subsequent 
clause, “in the event of the death of John N. Barrett with- 
out lawful issue born, the property herein bequeathed to 
him shall immediately become the property of my daugh- 
ter,” etc., clearly indicate that the testator devised to his 
son less than an estate in fee simple, and do those words 
create a devise over to the defendant? A devise to one in 
fee, and in the event of his death to another in fee, refers 
to death during the testator’s life, because the event can- 
not be said to be contingent, and it seems more compatible 
with reason to say that the testator by the use of the 
words was providing a substitute for the first taker, 
should that devisee not survive the testator. When, how- 
ever, the death of the first taker is coupled with other cir- 
cumstances which may or may not ever occur, a devise 
over has been upheld by many eminent courts. Pells v. 
Brown, 3 Cro. (James, Eng.) 590; O’I/ahoney v. Burdett, 
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7L. R. HW. L. (Eng.) 388; Britton v. Thornton, 112 U.S. 
526; Glover v. Condell, 163 Ill. 566; Purish’s Heirs v, 
Ferris, 6 Ohio St. 563; Niles v. Gray, 12 Ohio St. 320; 
Hutchins v. Pearce, 80 Md. 484; Marshall v. Marshall, 42 
S. Car. 4386; Gibson v. Hardaway, 68 Ga. 370. On the 
other hand, courts of high standing hold to the contrary. 
Benson v. Corbin, 145 N. Y. 351; Coe v. James, 54 Conn. 
511; Afickley’s Appeal, 92 Pa. St. 514; Harris v. Dyer, 18 
R. I. 540; Baldwin v. Taylor, 37 N. J. Eq. 78; Fowler v. 
Duhme, 143 Ind. 248; Lovass v. Olson, 92 Wis. 616; 
Meacham v. Graham, 98 Tenn. 190; Wilson v. Bryan, 90 
Ky. 482. The rule that the words of limitation shall be 
applied to the death of the first taker without issue during 
the life of the testator is said to be extremely technical in 
its character and does not apply where there are indica- 
tions, however slight, that the testator referred to death 
subsequent to his own demise. 1 Underhill, Law of Wills, 
sec. 348. If the first taker is unmarried when the will is 
executed, it is said that the testator contemplated the 
primary devisee’s future marriage and birth of issue, and 
that the devise over should be construed as an attempt on 
the testator’s part to keep the estate in his family by 
cutting off the first taker’s power to alienate the property. 
Hutchins v. Pearce, 80 Md. 434. . 
In the instant case the testator has indicated by be- 
queathing to plaintiff but $5 that, for some reason best 
known to himself and not in any manner reflected from 
the evidence, he did not desire her to receive any sub- 
stantial part of his estate. By stating that, “in the event 
of the death of John N. Barrett without lawful issue born, 
the property herein bequeathed to him shall immediately 
become the property of my daughter Mary,” it seems plain 
to us that the testator did not contemplate that his son 
would predecease him. The estate could not vest “im- 
mediately” in the daughter unless the son survived the 
father. We therefore hold that the will refers to the son’s 
death without issue subsequent to the father’s dissolution. 
It is conceded that issue was never born to the son, so 
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that it is unnecessary to determine whether issue must 
have survived the primary devisee to bar the executory 
devise. The intent of the testator having been ascer- 
tained, is there any such repugnancy between the estate 
devised to the son and the devise over as to destroy the 
last named estate? We think not. We find nothing in 
the will either by its express terms or by reasonable in- 
tendment to indicate that power or authority is given the 
son to convey the real estate or to consume the proceeds of 
a sale of the land; nor, considering the entire instrument, 
does it seem reasonable to hold that the testator intended 
to vest an indefeasible estate in fee simple in his son. It 
ig argued that to hold that the will creates a valid execu- 
tory devise is to say that the sen received a mere life 
estate, and that, if such an estate were intended, the tes- 
tator would have used words to express that intention. 
The vice of this argument is that the devise over does not 
cut down the first taker’s estate to one for life. John M. 
Barrett’s title was a base or determinable fee, which is 
defined by Kent as “an interest which may continue for- 
ever, but the estate is liable to be determined without the 
aid of a conveyance, by some act or event, circumscribing 
its continuance or extent.” 4 Kent, Commentaries (Rev. 
ed.) p. 9. If the son had conveyed the real estate subse- 
quent to his father’s death and the contingency had not 
occurred upon which the title was to be cast over, the 
grantee would have an estate in fee simple. If, however, 
the son had conveyed and had died without issue born, the 
grantee’s estate by the subsequent facts would terminate. 
We are satisfied that, when all of the provisions of the 
will are read together, there is no repugnancy between 
them, and that it is our duty to carry out the testator’s 
clearly expressed intent by upholding defendant’s conten- 
tion that she is the sole owner of the real estate in dis- 
pute. 

Considerable space is given in the brief, and an instruc- 
tive argument was presented at the bar, to sustain the 
proposition that the reference in the will to death without 
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issue born created an indefinite failure of issue and vio- 
lated the rule against perpetuities. We do not think that 
we should so construe the will. The devise over is to one 
in life at the time the will was executed, and it does not 
seem reasonable to us to say that the testator contem- 
plated that his daughter Mary might live so as to receive 
the estate upon an indefinite failure of her brother’s 
issue, even though that enjoyment might be thereby post- 
poned beyond the life of untold generations. Parish’s 
Heirs v. Ferris, 6 Ohio St. 563; Taylor v. Foster’s Adm’r, 
17 Ohio St. 166; 2 Jarman, Wills (6th ed.) p. 468 et seq. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


PHILANDER L. HARPER, APPELLEE, V. RIcHARD B. RUNNER; 
DANIEL REAGAN, APPELLANT. 


Fitrep NoveMBER 9, 1909. No. 15,796. ° 


1. Landlord and Tenant: OPTION To PURRCHASE: CONSIDERATION. A 

> provision in a lease granting the lessee an option to purchase 
the property during his term “at any price offered by a third 
party satisfactory to said Runner” (the lessor) is supported by 
the consideration paid for the lease, and cannot, without the 
lessee’s consent, be revoked during the period granted for the 
exercise thereof. 


: SprcirIcC PERFORMANCE. And, if the lessor during 
the term sells the land to a third person without first giving the 
lessee an opportunity to purchase, the latter’s right to a specific 
performance of his contract will not be destroyed by his demand 
for an abstract and a suggestion that the deed be delivered and 
the purchase price paid at the lessee’s residence. 


NOTICE To- SUBSEQUENT GRANTEE. If a vendee is 
informed, preceding his purchase, by a lessee in possession that 
the tenant claims to own the real estate, the purchaser will stand 
in the shoes of his grantor, and may be compelled to convey, 
precisely as his vendor would have been coerced to perform if 
the conveyance had not been made. 
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4. Specific Performance: TENDER. When the owner of real estate ex- 
pressly repudiates and refuses to perform his contract for a sale 
thereof, a formal technical tender is not a condition precedent to 
a suit for specific performance. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, Jubpen. Affirmed. 


Albert Muldoon, for appellant. 
Wileor & Halligan, contra, 


Root, J. 


This is an action for the specific performance of a con- 
tract for the sale of a quarter section of land in Lincoln 
county. A subsequent purchaser was joined with the or- 
iginal obligor as defendant. Plaintiff prevailed, and the 
subsequent purchaser appeals. 

Defendant Runner, who resides in Kentucky and 
owned the land, in March, 1906, executed a written lease_, 
to plaintiff therefor. The contract provided: “Said Har- ; 
per (plaintiff) has the option to purchase said land dur- 
ing the term of this lease at any price offered by third ~ 
party satisfactory to said Runner.” Plaintiff inclosed the’ 
land with five other quarter sections, and was using the 
tract as a pasture for his cattle in April, 1906, when de- 
fendant Reagan, who resides in Colorado, called upon 
plaintiff with a view to examining the latter’s ranch. 
Harper and Reagan drove over the land in controversy. 
The litigants do not agree concerning their conversation 
during that trip. Plaintiff testified that he told Reagan 
that he owned by deed or contract all of the land in the 
inclosure; whereas Reagan says that plaintiff spoke gen- 
erally about the land in two pastures, saying that he 
owned part of the real estate, leased a fraction thereof, 
and had no right to the remainder. The price demanded 
by plaintiff was unsatisfactory to Reagan, and he con- 
ferred with Runner’s agent and purchased the land for 
$400 less than plaintiff asked for it. Subsequently plain- 
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tiff learned of the transaction, and wrote to Runner, re- 
minding him of the option in the lease, stating, among 
other things: “Now that you have an offer for $800 and 
are willing to accept it, I claim my option and will pay it 
to you in full on the delivery of your warranty deed and 
abstract showing perfect title in said land except my 
lease. You may send the deed and abstract to the First 
National Bank at North Platte, Neb., our county seat, 
where I deposit the money to be paid to you when they are_- 
found correct.” Runner answered at once that he had 
sold the land without giving thought to the option, and 
did not know what he could do, but that he wanted to 
settle and had written “to some of the other parties.” 
Plaintiff conferred with Reagan, who said that the lease 
is “not worth anything, that if he had an agreement it 
was against Mr. Runner and not me, and if he wanted to 
test the merit of the case to go ahead and doit.” July 9, 
1907, this suit was instituted. 

1. Reagan argues that the option is collateral to the 
lease, did not create an estate in the land, and that the 
tenant’s possession was not constructive notice of the 
right asserted in this suit. The district court found “that 
defendant Iteagan, at the time of and prior to his pur- 
chase, knew of plaintiff’s possession of the land in ques- 
tion, but did not know of his option to buy,” and that 
plaintiff's possession put Reagan upon inquiry to ascer- 
tain Harper’s rights. We are of opinion that the findings 
should be expanded. The evidence is satisfactory that, 
while plaintiff did not state that he held an option to pur- 
chase the land in suit, he did say that he owned it. It 
seems reasonable and probable that plaintiff told Reagan 
just what Harper testified that he did say. When Reagan 
knew that the quarter section he inspected and proposed 
purchasing was in Harper’s possession under a claim of 
title, it was incumbent upon Reagan to inquire of Harper 
concerning the nature of that title or equity. Reagan does 
not claim that he understood or was told that Harper was 
a mere tenant and that he was misled thereby. Reagan’s 
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reticence and failure to make inquiry under the facts dis- 
closed by the evidence, assuming that he has told the 
truth, are circumstances tending strongly to impeach his 
good faith. Having been told by Harper that he claimed 
to own the land, Reagan cannot shield himself by assert- 
ing that Harper’s possession as tenant was not construc- 
tive notice of the option. The option is part of the lease, 
and every provision in that instrument is supported by 
the identical consideration that vitalized all other parts 
thereof. Hall v. Center, 40 Cal. 68; Frank v. Stratford- 
Handcock, 13 Wyo. 37, 77 Pac. 134. An option based 
upon a sufficient consideration for the purchase of real 
estate during a definite period cannot be withdrawn be- 
fore the expiration of that time, but vests the legal holder 
thereof with a right to acquire an interest in the land. 
Gustin v. Union School District, 94 Mich. 502, 34 Am. 
St. Rep. 361; Wfueller v. Nortmann, 116 Wis. 468, 96 Am. 
St. Rep. 997; WeCormick wv. Stephany, 61 N. J. Yq. 2085 | 
Cunningham v. Pattee, 99 Mass. 248. A subsequent pur- 
chaser who buys with knowledge that the occupant claims 
to have a contract for the purchase of the land is bound 
by the terms of that agreement, whether it is an option or 
an executory contract equally binding each party thereto. 
Daniels v. Davison, 16 Ves. Jr. (Eng.) *249; 2 Sugden, 
Vendors, p. 123; Anderson v. Brinser, 129 Pa. St. 376, 6 
L. R. A. 205; Cumnvins v. Beavers, 103 Va. 230, 106 Am. 
St. Rep. 881; McCormick v. Stephany, supra; Inpp v. 
South Omaha Land Syndicate, 24 Neb. 692. se 
2. Reagan contends that, as Harper’s acceptance was 
conditional, he rejected the option; that a tender has not 
been made, and that this action cannot be maintained. 
The option was not an offer to be accepted unconditionally 
in order to complete an executory contract, but it gave 
Harper a completed right to a conveyance if he elected to 
pay the amount of the third party’s bid. That privilege 
continued during the term of the lease, and a counter pro- 
posal by Harper did not destroy the right he had thereto-_ 
fore paid for. Runner had not notified Harper of Reagan’s 


Von. 85] SEPTEMBER TERM, 1909. 347 


Kane v. Bowden. 


bid, nor did he wait to learn whether plaintiff would pay 
$800 for the land before completing his contract with 
Reagan. When the proposition was made to Runner, he 
had disabled himself from complying with his contract, 
and did not suggest that he would deliver a deed in Ken- 
tucky to Harper for $800. McCormick v. Stephany, supra. 
It appears that shortly after the lease was executed Run- 
ner’s brother informed plaintiff that he could have the 
land for $700, and the offer was refused for the alleged 
reason that the land was not worth the price named. This 
fact is immaterial because plaintiff had a right under his 
contract to wait until a third person had offered to buy 
the land at a price satisfactory to Runner. Harper evi- 
dently preferred to lease the land and to buy as a last | 
resort to preserve his ranch. A tender under the cireum-"” 
stances would have been a vain thing. Neither defendant’ 
would have accepted the money, and both of them op- 
posed plaintiff’s demand. Johnson v. Higgins, 77 Neb. 35,4 

It is argued that Harper ratified the transaction by 
offering to trade Reagan other land for the real estate 
involved herein. The offers, we are satisfied, were made 
for the purpose of compromising the conflicting claims of 
the litigants, and cannot be considered as a defense to 
this suit. 

The judgment of the district court is right, and is 


AFFIRMED. 


JOHN J. KANE ET AL., APPELLANTS, V. WALTER F. BOWDEN, 
APPELLEE. 


Fitep NOVEMBER 9,1909. No. 15,804. 


1. Waters, Diversion of. Water flowing in a well-defined watercourse, 
whether swale or creek in its primitive condition, may not, ex- 
cept in the exercise of the power of eminent domain, lawfully be 
diverted and cast upon lands of an adjoining proprietor where it 
was not wont to run according to natural drainage. 
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: RiauwTs or ADJOINING LANDOWNER. A person may not, ex- 
cept in the exercise of the power of eminent domain, lawfully 
concentrate surface waters and discharge them through an arti- 
ficial ditch in unusual quantities upon lands of an adjacent 
owner to his damage. 


APPEAL from the district court for Cuming county: 
Guy T. Graves, Jupce. Reversed with dircctions. 


A. R. Oleson, for appellants. 


Hunker & Krake, contra. 


Root, J. 

This is an action to enjoin the overflow of plaintifits’ 
lands. Defendant prevailed, and plaintiffs appeal. 

Plaintiff Thompson owns land in the north half of 
the southwest quarter of section 33. Defendant owns all 
of the north half of said section. Plaintiff Kane owns the 
northeast quarter of the southeast quarter of section 32. 
All of this land is flat, and situated in the valley of, and 
close to, the Elkhorn river. Sand creek, a natural water- 
course draining considerable territory, runs in a general 
southeast course with well-defined banks until it crosses 
the north line of said section 32 about midway between the 
northeast and northwest corners thereof. At this point the 
banks disappear, and the flowing water spreads out, but 
_ proceeds in a general southeast and easterly course through 
a shallow swale, thence northeast for a space, and thence 
southeast until it empties into the Elkhorn. At about the 
center of section 33 the banks of the stream reappear and 
continue to the mouth of the creek. In the north half of 
section 32 there is a pond about one-half mile in length 
and one-sixth of that distance in width. In dry seasons 
water ceases to flow in Sand creek, but after heavy rains 
flood waters overflow the land south of the swale referred 
to, and fill said pond. It clearly appears from the evi- 
dence that water flows over the bank near the northeast 
shore of the pond and into the swale. After excessive 
rains, or coincident with high water in the Elkhorn, all 
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of the land is submerged, but the greater part thereof is 
valuable pasture and hay land. During the past 20 years 
many attempts have been made to drain the lands herein 
described. Ditches have been constructed east and west 
and southeast ard then east, but the proof establishes 
that all of them, except the Mansfield ditch and the drain 
in dispute, are filled with flood trash and silt, and for all 
useful purposes are obliterated. Some time in the early 
part of 1906, the exact date not appearing in the record, 
Mr. Mansfield, who owns the north fourth of section 32 
and a considerable part of section 29, and Mr. Spoering, 
who owns the northwest quarter of the northeast quarter 
of section 32, constructed a ditch in the swale above re- 
ferred to. The path of this drain is southeast to a point 
in the north line of the northwest quarter of the north- 
east quarter of section 32, and thence continues eastward 
to the section line. In June, 1906, defendant commenced 
to dig a ditch from the last named point directly south. 
Plaintiffs warned him not to proceed, but he completed 
the ditch to the half section line, banked the excavated 
soil on the east side of the channel, and constructed a dam 
across the eastern end of the Mansfield ditch. The greater 
part of the water in the Mansfield ditch was thereby di- 
verted from its eastern and northeastern course south into 
the ditch constructed by defendant, and thence over and 
across plaintiffs’ lands. The evidence establishes that this 
water destroyed tame grass and blue stem that theretofore 
grew luxuriantly upon plaintiffs’ lands, interfered with 
hay making, and seriously damaged said litigants. The 
instant case is within the principles announced in Roe v. 
Howard County, 75 Neb. 448, and Gregory v. Bush, 64 
Mich. 37. That is to say, that water flowing in a well- 
defined watercourse cannot be lawfully diverted and cast * 
upon the lands of an adjoining proprietor where it was 
not wont to run in the course of natural drainage, and 
that a person may not lawfully concentrate surface water 
and discharge it through an artificial ditch in unusual 
quantities upon lands of an adjacent owner to his damage. 
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Defendant argues that the maps in evidence, prepared 
by the county surveyor, demonstrate that the natural 
drainage of the territory referred to is southeast; that the 
Mansfield ditch diverted water east to and across defend- 
ant’s farm, and that the drain in question merely re- 
turned such water to the territory where it would have 
appeared but for the former ditch. The maps were pre- 
pared from surveys taken while part of the territory was 
covered with ice, and the elevations indicate the surface 
of the ice or of the ground according to conditions exist- 
ing at that time. The elevation of the north shore of the 
pond, where the overwhelming preponderance of the evi- 
dence establishes that water did escape and flow east and 
northeast into the swale and over defendant’s land, is not 
indicated on the maps. It is quite probable that the Mans- 
field ditch and the earth taken therefrom intercept water 
that otherwise would spread out and flow south, and that 
said drain accelerates the flow of water eastward to de- 
fendant’s farm, but plaintiffs are not responsible for that 
condition. The fact that Mansfield and his associates are 
unlawfully diverting water to and over defendant’s land 
will not justify him in deflecting and pouring it onto 
plaintiffs’ farms. | 

It is suggested that plaintiffs’ petition refers to a dyke 
and an embankment, but is silent concerning the ditch; 
that the north and south ditch, and not the embankment, 
diverts water from the Mansfield ditch; that the allega- 
tions in the petition and the evidence adduced do not cor- 
respond, and therefore plaintiffs are not entitled to a 
judgment in this case. A dyke in ordinary language re- 
fers to a ditch or channel dug for water as well as to a 
bank, mound or wall. The allegation is sufficient. 

A careful consideration of the record convinces us that 
plaintiffs are entitled to relief. The judgment of the dis- 
trict court is reversed and the cause remanded, with 
directions to enter a judgment as prayed for in plaintiffs’ 
petition. 

REVERSED. 
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FRANK DINUZZO V. STATE OF NEBRASKA. 
FILED NOVEMBER 9, 1909. No. 16,330. 


1. Statutes: AMENDMENT: CONSTITUTIONAL Law. Chapter 82, laws 
1909, an act declaring by its title a purpose to amend section 14, 
ch. 50, Comp. St. 1907, and making it unlawful to sell or give away 

intoxicating liquors after 8 o’clock P. M. and before 7 o’clock 
A. M., is germane to the amended statute, which prohibited the 
sale of intoxicating liquors on days of election and on Sundays, 
and the amendment did not violate the constitutional provision 
that ‘no bill shall contain more than one subject, and the same 
shall be clearly expressed in its title.” Const., art. III, sec. 11. 


In enacting chapter 82, laws 1909, an act 
amending section 14, ch: 50, Comp. St. 1907, by inserting therein 
a provision making it unlawful to sell or give away intoxicating 
liquors after 8 o’clock P. M. and before 7 o’clock A. M., the legis- 
lature did not amend other Jaws delegating to municipalities the 
power to regulate the traffic in intoxicating liquors within the 
meaning of the constitutional provision that “no law shall be 
amended unless the new act contain the section or sections so 
amended and the section or sections so amended shall be re-' 
pealed.” Const., art, III, sec. 11. 


3. Criminal Law: PENALTIES. Section 14, ch. 50, Comp. St. 1909, mak- 
ing it unlawful for a licensed saloon-keeper to sell or give away 
intoxicating liquors after 8 o’clock P. M. and before 7 o’clock 
A. M., is not invalidated by reason of a provision therein which 
authorizes a fine of $100 and a forfeiture of the license upon con- 
viction of the licensee for violating the law. 


Error to the district court for Douglas county: ABRA- 
HAM L. Surron, Jupen. Affirmed. 


Weaver & Giller, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


L. D. Holmes, amicus curie. 


Ross, J. 


The question for determination in this case is the va- 
lidity of the daylight saloon act. In a prosecution by the 
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state in the district court for Douglas county, defendant 
Frank Dinuzzo, a licensed saloon-keeper in the city of 
Omaha, was convicted of selling and giving away malt and 
spirituous liquors after 8 o’clock P. M., July 10, 1909, in 
violation of the act mentioned. For that offense he was 
sentenced to pay a fine of $100, and he now presents the 
record of his conviction for review by a petition in error. 
Defendant assails the sentence of the trial court on the 
sole ground that the daylight saloon law under which 
he was convicted is unconstitutional and void. Before 
that act was passed the general statutes regulating the 
sale of intoxicating liquors, namely, chapter 50, Comp. 
St. 1907, contained the following: “Section 14. Every 
person who shall sell or give away any malt, spirituous, 
and vinous liquors on the day of any general or special 
election, or at any time during the first day of the week, 
commonly called Sunday, shall forfeit and pay for every 
such offense, the sun: of one hundred dollars.” This sec- 
tion was amended at the last session of the legislature. 
The amendment contains the daylight saloon act, and 
reads as follows: ‘Every person who shall sell or give 
away any lalt, spirituous or vinous liquors or any intoxi- 
cating drinks on the day of any general, special or pri- 
mary election, or at any time during the first day of the 
week, commonly called Sunday, or at any time upon any 
week day, after the hour of eight o’clock P. M. and before 
the hour of seven o’clock A. M. of the following day shall 
forfeit and pay for every such offense, the sum of one hun- 
dred dollars, and his license shall be forfeited and can- 
celed by the board granting the same, forthwith, whether 
such person convicted shall appeal therefrom or not.” 
Laws 1909, ch. 82; Comp. St. 1909, ch. 50, sec. 14. 
Defendant admitted by demurrer the truth of the charge 
that he sold and gave away malt and spirituous liquors 
in violation of the amendment quoted, but insists the 
amendatory act is void, and for that reason prays for a 
reversal of the judgment imposing the fine. . The validity 
of the act is challenged on the ground it contravenes the 


’ 
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constitutional provision that “no bill shall contain more 
than one subject, and the same shall be clearly expressed 
in its title.’ Const., art. ITI, sec. 11. The title of the 
amendatory act is as follows: “An act to amend section 
14, chapter 50, Compiled Statutes of the state of Nebraska 
for the year 1907, and to repeal said original section.” 
Laws 1909, ch. 82. Defendant insists this title confines 
the new legislation to the subject of the original section, 
which, according to his conception thereof, is limited to 
sales of intoxicating liquors on days of election and on 
Sundays, and that the amendment prohibiting sales after 
8 o’clock P. M. on other days is a different subject within 
the meaning of the constitution. The fallacy of this argu- 
ment is in the assumption that the subject of the original 
section is limited to sales on days of election and on Sun- 
days. Section 14 in its original form was part of the 
general statute regulating “the license and sale of malt, 
spirituous and vinous liquors.” That law was passed in 
1881, and with few changes has since been in force. The 
subject of section 14 must be determined by its relation 
to the entire statute as well as by the import of its own 
provisions. Chapter 50, Comp, St. 1907, contains no limi- 
tation on the time of. giving away intoxicating liquors or 
of making sales thereof, except that found in section 14, 
which, as originally enacted, prohibited gifts and sales on 
days of election and on Sundays. The only purpose of 
section 14 was to impose that limitation and make it 
effective. To that extent it qualified and limited other 
provisions. It contained no legislation on any other sub- 
ject, and no other restriction of a similar nature can be 
found anywhere in the statute in which it was inserted. 
Other sections authorized licenses and sales, but restric- 
tions as to time of sales are found alone in section 14. By 
confining the limitation therein to days of election and 
Sundays the lawmakers did not exhaust their power to 
legislate on the time of closing saloons. The daylight 
saloon act restricts still further the time of trafficking in 
26 
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intoxicating liquors and that subject is certainly germane 
to the original section. Being the only provision limiting 
the time of making sales, it was natural for the lawmakers 
to amend it when extending the restrictions. It was evi- 
dently selected for amendment because it was the section 
which placed limitations on the time of operating saloons. 
Considered in this light the amendmevt is not surrepti- 
tious legislation. Its passage in its present form and its 
effect on other laws are not evils which the constitutional 
provision was intended to avert. Defendant’s interpreta- 
tion of the subject of the original section cannot be 
adopted. Such a doctrine would interfere with legislative 
amendments to an extent never contemplated by the fram- 
ers of the constitution or by the people who adopted it. 
The daylight saloon law is also attacked on the ground 
it violates the constitutional provision that “no law shall 
be amended unless the new act contains the section or sec- 
tions so amended, and the section or sections so amended 
shall be repealed.” Const., art. III, sec. 11. In pointing 
out statutes thus amended defendant refers to the follow- 
ing enactment: “The corporate authorities of all cities 
and villages shall have power to license, regulate and pro- 
hibit the selling or giving away of any intoxicating, malt, 
spirituous and vinous, mixed or fermented liquors within 
the limits of such city or village.” Comp. St. 1907, ch. 50, 
sec. 25. Reference is also made to a number of city char- 
ters which confer upon cities power to regulate the traffic 
in intoxicating liquors without restriction as to the time 
of making sales. Other provisions are also included in 
defendant’s list of statutes amended by, but not contained 
in, the daylight saloon law or repealed by it. He argues 
that the act, though purporting on its face to amend no 
legislative enactment except section 14, ch. 50, Comp. St. 
1907, in fact amends also section 25 of the same chapter, 
and other statutory provisions, and consequently passes 
the bounds of the constitutional limitation quoted. In 
discussing the effect of the amendment on the power dele- 
gated to cities and county boards, he said in his argument: 
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“By this act the power conferred has been partially taken 
away from the various corporate authorities. It is neces- 
sary now to read into section 25 of chapter 50 the amend- 
ment known as the daylight saloon bill. It is now neces- 
sary to say, so far as section 25 is concerned, that the cor- 
porate authorities of all cities and villages shall have 
power to regulate and prohibit only between the hours of 
7 in the morning and 8 in the evening, because by the act 
in question there is an absolute prohibition of all sales 
between 8 P. M. and 7 A. M. of every week day. It is also 
necessary to read into the charter of every city and vil- 
lage in the state that the power to regulate and prohibit 
is limited to the hours between 7 A. M. and 8 P. M. of 
every week day. It is also necessary te read this amend- 
ment into the power granted county commissioners with 
reference to the regulation and prohibition of the sale of 
liquors within their respective jurisdictions.” : 
It is the duty of the court to consider as a whole and 
harmonize, if possible, all valid legislation on the subject 
of intoxicating liquors. A construction making all provis- 
ions valid should be adopted, if it can be done without 
violating a limitation fixed by the constitution. For the 
same reason, a construction which would make an act 
unconstitutional should be avoided, unless there is a plain 
violation of the supreme law. When these canons are fol- 
lowed, it is not necessary to hold the daylight saloon act 
invalid on the ground that it amends other laws without 
referring to them. The police power to restrict by law the 
time when intoxicating liquors may be sold is within legis- 
lative control. By section 14 of the original act the legis- 
lature exercised such power to the extent of prohibiting 
sales of intoxicating liquors on the days of election and 
on Sundays, and still retains it unless it has since been 
delegated to the municipalities by exclusive grants, which 
can only be found in explicit declarations construed in 
connection with other legislation on the same subject. 
Police power is usually retained by the legislature to be 
exercised for the general welfare, and 4 contrary purpose 
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should not be inferred from doubtful language. Territory 
v. Webster, 5 Dak. 351. <A text-writer says: “In some of 
the states the legislative policy has been to confide the 
regulation or prohibition of the sale of liquor exclusively 
to the authorities of the municipal corporations. The 
grant of such power, while undoubtedly valid, is not to 
be presumed. Nothing short of an explicit declaration of 
the legislative will in that behalf will suffice to endow the 
municipalities with entire control over the subject, to the 
exclusion of all other authorities.” Black, Intoxicating 
Liquors, sec. 226. 

The provisions by which the legislature delegated to 
cities power to regulate or prohibit the liquor traffic do 
not warrant the conclusion that the grants were exclusive 
cto the extent of preventing the enactment or amendment 
of a general law limiting the business hours of licensees. 
The nearest approach is found in the Lincoln charter, 
which declares: ‘The excise board shall have the ex- 
clusive control of the licensing and regulating the sale of 
malt, spirituous, vinous, and intoxicating liquors in such 
city.” Comp. St. 1907, ch. 18, art. I, sec. 64. In Lincoln 
control in such matters had been transferred from the 
mayor and council to the excise board, and the words 
“exclusive control” were intended to einphasize. the com- 
plete jurisdiction of the excise board to the exclusion of 
the mayor and council. The nature of the delegation of 
power conferred upon the city of Lincoln by its charter 
has already been considered by this court. In an able 
opinion by Judge NorvaL it was said: “While the excise 
board has the exclusive authority to license the sale of 
liquors in the city, it is required to exercise its power 
subject to the limitations and restrictions imposed by 
general law. * * * We agree with the trial court that 
the word ‘exclusive’ was used by the legislature to bar all 
claim of authority over the subject of granting license by 
the body from which control had keen taken, and that the 
exclusive control given the excise board over the matter 
is subject to the restrictions contained in the general law.” 
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Sanders v. State, 34 Neb. 872. The power to litense, regu- 
late or prohibit the traffic in intoxicating liquors, as dele- 
_ gated to cities by section 25, ch. 50, Comp. St. 1907, and 
by other enactments, is subject to the limitations and re- 
strictions imposed by general law. That this was the 
intention of the legislature appears on the face of the 
general statute. The municipal power conferred by sec- 
tion 25 is limited by the following proviso in the same 
section: “In granting license or permits such corporate 
authorities in cities and villages and the board of fire and 
police commissioners in such other cities shall comply 
with and be governed by all the provisions of this act in 
regard to granting of license and all the provisions and 
penalties contained in this act shall be applicable to such 
licenses and permits and the persons to whom they are 
granted.” Comp. St. 1907, ch. 50, sec. 25. Section 64 of 
the Lincoln charter contains the following limitations on 
the power of the city authorities: “All the restrictions, 
regulations, forfeitures, and penalties provided by law 
respecting the sale of liquors by persons licensed therefor 
by the county board shall apply to and govern all persons 
licensed by virtue of this section.” Comp. St. 1907, ch. 13, 
art. I, sec. 64. The charter of cities of the second class 
and villages contains the following provision on the same 
subject: ‘Such corporate authorities shall comply with 
whatever general law of the state may be in force relative 
to the granting of licenses.” Comp. St. 1907, ch. 14, art. 
I, sec. 69, subd. 9. AJl other city charters, with the pos- 
sible exception of that of the city of Omaha, contain pro- 
visions of like import. City authorities and licensees, 
therefore, are not only restricted by general law, but are 
bound by valid amendments thereof. The opinion is 
unanimous that the daylight saloon act does not amend 
any other statute within the meaning of the constitutional 
limitation invoked by defendant. 

It is finally contended that the provision authorizing a 
fine of $100 and a forfeiture of the license upon conviction 
of a licensee for violating the law, “whether such person 
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convicted shall appeal therefrom or not,” invalidates the 
amendment. The objection to the legislation is that it 
inflicts cruel and unusual punishment, deprives defendant. , 
of his license without a jury trial, and denies the rieht of 
appeal. This position is clearly untenable. The penal- 
ties are both usual and lawful, and the right of appeal is 
not denied. In an opinion by Chief Justice Ruse these 
‘conclusions were announced: “There is no vested right in 
a license to sell intoxicating liquors, which the state may 
not take away at pleasure. 

“Such licenses are not contracts between the state or 
municipality issuing them and the licensee, but are mere 
temporary permits to do what otherwise would be unlaw- 
ful. 

“They are subject to the dircction of the government, 
which may revoke them as it deems fit, and may be abro- 
gated by the adoption of a municipal ordinance prohibit- 
ing the sale of liquors.” J/artin v. State, 23 Neb. 371. 

No sufficient reason for holding the daylight saloon act 
invalid has been suggested, and the judgment of the dis- 
trict court upholding it is 


AFFIRMED. 


EDWARD CURLEE, APPELLEE, V. REEVES & COMPANY, 
APPELLANT. 


Fitep NovEMBER 9, 1909. No. 15,790. 


1. Appeal: WiTNessEs: Province or Jury. The jury are the judges 
of the credibility of the witnesses; and the mere fact that the 
testimony of a party to a suit on the second trial of a cause is 
different from that given by him at a former trial is not suffi- 
ciegt to warrant the appellate court in setting aside the verdict. 


2. Evidence examined and set out in the opinion, held sufficient to 
sustain the verdict of the jury. 


3. Instructions examined and set out in the opinion, held not errone- 
ous. 


Vou. 85] SEPTEMBER TERM, 1909. 359 


Curlee v. Reeves & Co, 


APPEAL from the district court for Red Willow county: 
Rosert C. Orn, JuvGe. Affirmed. 


Morlan, Ritchie & Wolff, for appellant. 
Perry & Lambe and Starr & Reeder, contra. 


Fawcett, J. 


This case is before us for the second time. On the first 
trial in the district court the plaintiff had judgment, 
which judgment on appeal to this court was reversed on 
the ground that the evidence was not sufficient to sustain 
the verdict. Reeves & Co. v. Curlee, 76 Neb. 55. In the 
opinion on .the former hearing Mr. Commissioner AMES 
pointed out the weakness in plaintiff’s evidence. On a re- 
trial in the district court plaintiff strengthened his case by 
furnishing testimony covering the point indicated by*the 
commissioner. This additional testimony was fnrnished 
by plaintiff himself and by his brother. Plaintiff again 
had judgment, and defendant again appeals. 

It is now urged by defendant that plaintiff should not 
be permitted to reap the benefit of this new evidence. 
Counsel for defendant argue that it would be “playing” 
with the court to permit a party to try his case and then 
after suffering defeat, and after the court had indi¢ated 
the weakness in his case, to permit him on a second trial 
to “change his testimony” so as tc meet the views of the 
court. On the former trial the evidence was very weak 
on the one important point in the case, viz., that the 
plaintiff had solicited or was instrumental in bringing 
about the trip of Perry Ginther, of Ginther Brothers, to 
Lincoln for the purchase of the machine, for sale of which 
plaintiff claims commission. On the last trial plaintiff 
testified unqualifiedly that he not only suggested, but 
urged, Mr. Ginther to take the trip to Lincoln to purchase 
anew machine. In this he is corroborated by his brother. 
A q@reful examination of the testimony'taken upon the 
first trial, which is again in evidence, fairly sustains plain- 
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tiff's contention that the reason such testimony was not 
given at that time was because he was not specially in- 
terrogated in reference thereto. However that may be, 
the jury were the judges of the credibility of the witnesses 
and of the weight to be given their testimony. They saw 
the witnesses upon the stand and heard the testimony 
given. The trial judge also had that advantage over us. 
The jury evidently believed the testimony of plaintiff and 
his brother, and the trial judge, by overruling the mo- 
tion for a new trial, approved their verdict. Their testi- 
mony, as now presented, is ample to sustain the verdict 
returned, and, under the well-settled rule in this court, we 
cannot disturb it on appeal. 

It was argued at the bar that, even if plaintiff was 
entitled to a verdict, the verdict was excessive, but no 
such error was assigned in the motion for a new trial, nor 
is any such error assigned in the brief of the defendant 
filed herein, hence that question cannot be considered. 

It is argued that the court erred in refusing to give in- 
struction No. 1 requested by the defendant. This was a per- 
emptory instruction to find for defendant, and the court 
did not err in refusing it. It is also urged that the court 
erred in giving instructions 2 and 3 given by the court on 
its own motion. If there had been a verdict for defend- 
ant, plaintiff might have predicated error upon instruc- 
tion No. 2, but there certainly was no error in that in- 
struction of which defendant can complain. Instruction 
No. 8 reads: “The word ‘solicit,’ as used in the contract 
sued upon, means to seek for, to endeavor to obtain. It is 
therefore incumbent upon the plaintiff to prove, by a 
preponderance of the evidence, that he sought for and 
endeavored to obtain as purchasers from the defendant, 
the said Charles Ginther, John Ginther and Perry 
Ginther, or some one of them. It is not necessary for 
the plaintiff to show that the purchasers of the engine 
made a trip to Lincoln solely upon the solicitation of the 
plaintiff; but, if you find from the evidence that the sale 
of said engine was made by the defendant to the Ginther 
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brothers on account of the former dealings of the defend- 
ant with the said Ginther brothers through their Bartley 
agency, and that the plaintiff aided and assisted in bring- 
ing the buyer and seller together, and encouraged or 
endeavored to induce the purchasers or one of them to 
make a trip to Lincoln to the place of business of the 
defendant, then this would constitute a solicitation on 
the part of plaintiff, and would entitle him to commis- 
sion on said sale, provided he afterwards complied with 
the conditions of the contract.” Defendant seems im- 
pressed with the idea that the court in this instruction 
told the jury that they might find for the plaintiff if they 
found from the evidence that the sale of the engine was 
made by the defendant to the Ginther brothers ‘on ac- 
count of the former dealings of the defendant with the 
said Ginther brothers through their Bartley agency.” If 
this language had been followed with the disjunctive “or,” 
there might have been force in the argument; but, instead 
of the disjunctive, we find the the conjunction “and” con- 
necting the clause first quoted with the clause immediately 
following: “and that the plaintiff aided and assisted in 
bringing the buyer and seller together, and encouraged 
or endeavored to induce the purchasers or one of them to 
make a trip to Lincoln,” etc. We think this instruction 
imposed upon plaintiff every burden resting upon him on 
that branch of the case. . 

An examination of the record convinces us that the case 
does not present any ground for relief by this court. The 
judgment of the district court is therefore 


AFFIRMED. 
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Evmer C. HAMMOND, APPELLANT, V. EVERETT PATTERSON 
EY AL., APPELLEES. 


FILED NOVEMBER 9,1909. No. 15,671. 


1. Vendor and Purchaser: Fraup: RatiricaTion. If a person, in- 
duced by fraud to purchase and agree to pay for real estate, 
subsequently, with full knowledge of the facts, treats it as his 
own and authorizes his vendor to act as agent for the sale thereof, 
he thereby ratifies the transaction and will be remitted to his 
action for damages. 


: Surr AGAINST VENDEE: RELieF. And in an equitable action 
by the owner of negotiable promissory notes given by the vendee 
for the unpaid purchase price of Jand, it is error to refuse plain- 
tiff any relief if defendant’s answer admits that his cash pay- 
ments on the land do not amount to its value. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JuDGE. Reversed. 


Flansburg & Williams and Leonard A. Flansburg, for 
appellant. 


O. A, Williams, contra. 


DEAN, J. 


The plaintiff, who is appellant here, began this action, 
as assignee and owner of the instruinents sued on, to 
foreclose two real estate mortgages dated July 2, 1904, 
by their terms purporting to have been given by Evereit 
Patterson and his wife, Hattie, to secure the payment of 
their two promissory notes in the principal sum of $1,500. 
He alleges the notes and mortgages were regularly ex- 
ecuted, acknowledged and delivered by Patterson and 
wife to his assignors, and that they were purchased by 
plaintiff in good faith, for value, before maturity, and in 
the usual course of business and without knowledge of 
defenses. He also alleges failure to pay the first interest 
instalinent, and that by the terms of tlie instruments sued 
on the whole debt thereby became due. 

The defendants Patterson and wife answered jointly, 


VOL. 85] SEPTEMBER TERM, 1909. 363 


Hammond v. Patterson. 


pleading failure of consideration and fraud in the pro- 
curing of the notes and mortgages, and alleging, in sub- 
stance, as a defense that plaintiff is not a bona fide pur- 
chaser; that defendants purchased the tract of land in 
suit from the Button Land Company, hereinafter called 
the company, in pursuance of a contract of purchase en- 
tered into on January 28, 1904, between the company 
and Everett Patterson, and for which he agreed to pay 
$3,680, in payments as follows: $500 cash, $500 on or 
before March 1, 1904, and a deferred payment of $1,780 
to become due in five years, and which was to be secured 
by a second mortgage on the land; that this deferred pay- 
ment is represented by three notes dated January 28, 1904, 
which by their terms became due in five years, one being 
for $280, one for $500, and one for $1,000, the two last 
mentioned being the only notes involved in this action. 
The contract also provides that the purchaser is to as- 
sume and pay as a part of the purchase price one-half of 
a $1,800 mortgage then existing against the premises; 
that Patterson paid the $500 cash payment required by 
the terms of the contract to be paid on the date of its 
execution, and also the $500 that was due March 1, 1904; 
that when Patterson purchased the land the ground was 
frozen and covered with snow, and it was impossible to 
examine the soil, and he was therefore compelled to and 
did rely on the statements of Button, 4s agent of the 
owner, who went to the premises with him for the pur- 
pose of exhibiting the tract; that while on the premises 
Button told Patterson the land was worth more than 
$3,680; that it was good soil and would raise good crops; 
that Patterson, in reliance upon the statements of But- 
ton, purchased the farm and with his wife signed the 
written contract; that Button’s statements concerning 
the value of the land were false and untrue, and were 
made with the sole purpose of deceiving Patterson and 
to induce him to purchase the land at an exorbitant price; 
that afterwards the defendants, on discovering the true 
yalue of the farm, refused to execute notes and mortgages 
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for the remainder of the consideration, and none were 
executed until July 2, 1904, when Button came to the 
home of defendants, at which time the latter informed 
him they were dissatisfied with their purchase, and that 
Button then offered to effect a resale of the place for 
them, and pretended to fill out and to produce for the 
signatures of the defendants a contract for the sale of the 
premises by Button, as agent and broker, and that when 
the defendants attempted to read the instruments so pre- 
pared Button succeeded by trickery in preventing them 
from doing so, und by falsehood and deceit fraudulently 
obtained the signatnres of both Patterson and his wife to 
the mortgages in suit, under a pretense and upon rep- 
resentations made to them by Button that the instruments 
they were signing, and which they allege they afterwards 
discovered to be the mortgages sued on, were contracts for 
a resale of the premises by the company; that no signa- 
tures were ever witnessed or acknowledged; that plaintiff 
took part in all the dealings in and about the closing up 
of the sale of the land to the defendants, and knew at the 
time the notes and mortgages were taken that defendants 
had a good defense thereto; that the true value of the 
Jland when purchased was $1,900, and not $3,680; that 
the defendants have been defrauded by the false and 
fraudulent statements of Button and damaged in the sum 
of $1,780. The plaintifi’s reply denied all the material 
allegations of new matter in the answer. The defendants 
had judgment of dismissal and a decree canceling the 
mortgages, and plaintiff appeals. 

The evidence is in sharp conflict. Accepting the testi- 
mony of Patterson and his brother-in-law, Sackett, and 
rejecting that of the witness Button, there is sufficient 
support for the finding that the contract of January 28, 
1904, was secured by false representations made by But- 
ton to Patterson concerning the character and quality of 
the soil on the farm in question. Plaintiff denies making 
the statements, and argues that, if they were made, they 
amount to opinions merely, and not statements of fact, 
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and, if untrue, their falsity was plainly evident when 
made. It appears, however, that the land at the time 
was frozen and covered with snow ten inches in depth, and 
therefore Patterson could not ascertain the quality of the 
soil. 

In June, 1904, Button and the plaintiff appeared at 
the farm and secured the mortgages sought to be fore- 
closed in this action. If Mr. and Mrs. Patterson told the 
truth, the documents were secured by artifice and rep- 
resentations that they only authorized Button to sell the 
land for defendants for a greater sum than they had 
agreed to pay therefor. Plaintiff is related by affinity to 
Button and acknowledged the mortgages as a notary 
public. He now claims the benefit of the principle an- 
nounced in Dobbins v. Oberman, 17 Neb. 163. It seems 
to us that the court would have been justified in finding 
for plaintiff upon this issue, but we cannot say that there 
is no evidence to uphold its finding that plaintiff is not 
an innocent purchaser of the notes in suit. Defendants 
contend that the deed to them for this land has not been 
delivered; but, if such is the fact, the contract is still in 
existence and secures the payment of whatever may be 
justly due the owner and holder of the notes in suit. The 
defendant Everett Patterson has only paid $1,500 cash 
for the land. In his answer he admits that the farm is 
worth $1,900 and it may be more valuable. The evidence 
upon this point is exceedingly unsatisfactory, so much so 
that we do not care to make a finding upon the issue. In 
any event, according to the pleadings, there is $400 of 
the purchase money unpaid if defendants are allowed to 
recoup their total claim for damages against the unpaid 
purchase price. The court therefore ought not to have 
dismissed the petition without finding the amount still 
due and making that sum a lien on the premises. 

The judgment of the district court, therefore, is re- 
versed and the cause remanded for further proceedings, 


REVERSED, 
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ALPHIA M. SHEVALIER V. STATE OF NEBRASKA. 
FILED NoveMBER 9, 1909. No. 15,987. 


1. Perjury: Evinence: MatTerianiry. To sustain an information charg- 
ing perjury, the alleged false testimony must be in respect to 
matter material in the action in which it is given. 


2. : $ . Where, in a prosecution for perjury, the 
defendant is shown to have teStified falsely, but on matter not 
material to the issue, such false testimony being in respect to 
collateral matter is therefore immaterial. 


: In an information for perjury the allega- 
tions, in substance, charge that the defendant appeared as a pe- 
titioner in a certain judicial proceeding pending in the county 
court; that she asked the court to set a time for proving an 
alleged will of one Helen A. Horn, deceased; that she asked that 
said will be probated; that she was sworn on the hearing of satd 
petition by the judge of said court, and in a matter material to 
said cause wilfully, corruptly and feloniously deposed and swore 
that she, the said defendant, in answer to certain interrogatories 
put to her as to whether she found certain clothing in the house 
of the said Helen A. Horn, and as to whether she found any 
furs, a sealskin coat, diamonds or money in said house, answered 
that she did not. The answers of defendant, which the informa- 
tion charges are false, held, in the absence of evidence showing 
its materiality either directly or on a collateral issue, to be imma- 
terial to the proceedings in which it was alleged the false testt- 
mony was given. 


Error to the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Reversed. 


Charles O. Whedon and Minor S. Bacon, for plaintiff 
in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


Dean, J. 


Mrs. Alphia M. Shevalier, plaintiff in error, herein- 
after called the defendant, was convicted of the crime of 
perjury and sentenced to serve a term of five years in the 
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penitentiary. Her counsel designates 93 assignments of 
error. The information consists of 15 counts, and in re- 
spect to the points discussed by the state and the defend- 
ant they are all similar in form. Following is the third 
count, that being the one mainly argued by the respective 
parties: “And Frank M. Tyrrell, county attorney afore- 
said, upon his oath aforesaid, gives the court to under- 
stand and be informed that the said Alphia M. Shevalier, 
late of the city, county and state aforesaid, on or about 
the 3d day of January, 1908, in the county last named and 
within the corporate limits of the city of Lincoln, then 
and there being, in a certain judiciai proceeding then 
and there pending in the county court of Lancaster 
county, Nebraska, said court having jurisdiction of the 
probating and proving of wills, wherein Alphia M. Sheva- 
lier was petitioner and was asking the court to set a time 
for proving the alleged will of one Helen A. Horn, de- 
ceased, and was asking that said will be proved and pro- 
bated, the said Alphia M. Shevalier did then and there 
appear in said cause in said court while the same was 
open and transacting business, and being then and there 
duly sworn upon the hearing on said petition by the Hon- 
orable P. James Cosgrave, the judge of said court, as 
required by law, did then and there in a matter material 
to said cause wilfully, corruptly and feloniously depose 
and swear certain matters to be true in regard to said 
petition and judicial proceedings, as follows, to wit: 
That she, the said Alphia M. Shevalier, in answer to cer- 
tain interrogatories put to her as to what clothing she 
found in the house of the said Helen A. Horn, and as to 
whetler she found any furs in said house, answered, ‘No,’ 
whereas, in truth and in fact, said Alphia M. Shevalier 
did find a fur garment, an article of wearing apparel, in 
said heuse of the said Helen A. Horn, she, the said 
Alphia M. Shevalier, then and there well knowing that 
the said matter then as aforesaid testified to, deposed and 
declared by her to be true was then and there false, con- 
trary to the form of the statutes in such case made and 
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provided, and against the peace and dignity of the state 
of Nebraska.” 

The statute under which the prosecution is brought is 
as follows: “If any person having taken a lawful oath, 
or made lawful affirmation in any judicial proceeding, 
or in any other matter where, by law, an cath or affirma- 
tion is required, shall upon such cath or affirmation wil- 
fully and corruptly depose, affirm, or declare any matter 
to be fact, knowing the same to be false, or shall in like 
manner deny any matter to be fact, knowing the same to 
be true, every person so offending shall be deemed guilty 
of perjury, and shall be imprisoned in the penitentiary 
not more than fourteen years nor less than one year.” 
Criminal code, sec. 155. The defendant argues that the 
facts stated in the information do not constitute an offense 
punishable by the laws of this state. It is fundamental 
that, to sustain this charge, the alleged unlawful swearing 
must be with reference to a matter that is material in the 
action in which the testimony which is alleged to be false 
is given. In 3 Coke's Institutes, 164, the offense is thus 
defined: “Perjury is a crime committed, when a lawful 
oath is ministered by any that hath authority, to any 
person, in any judicial proceeding, who sweareth abso- 
lutely, and falscly in a matter material to the issue, or 
cause in question, by their own act, or by the subornation 
of others.” Rex v. Gricpe, 1 Ld. Raym. (Eng.) 256: 
“False evidence if immaterial is not perjury.” Hood v. 
State, 44 Ala. 81: “Perjury is a corrupt, wilful, false 
oath taken in a judicial proceeding in regard to any mat- 
ter or thing material to a point involved in the proceed- 
ing.” People v. Collier, 48 Am. Dec. 699 (1 Mich. *187) ; 
“Indictment for perjury must show on its face that the 
false allegation was material to the matter in question. 
* * * Ynnuendo in indictment for perjury is bad when 
there is nothing previously stated to which it can refer.” 
State v. Anderson, 103 Ind. 170: “An indictment for 
perjury, * * * predicated upon an affidavit for a con- 
tinuance of a pending cause, must show by a specific 
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averment or by the statement of the facts that the swear- 
ing was touching matters material to the point in ques- 
tion.” State v. Hayward, 1 Nott & McC. (S. Car.) 546: 
“Where there has been a conviction for perjury, and the 
words stated in the indictment do not, from the face of 
the indictment, appear to be material by averment, or by 
the context of the indictment, or by their own import, 
judgment will be arrested.” See, also, State v. Peters, 57 
Vt. 86; State v. Flagg, 25 Ind. 243. Dilcher v. State, 39 
Ohio St. 180: “Perjury may be assigned on falsely swear- 
ing to the fact in issue in an action; to any circumstance 
which tends to prove or disprove such fact; to any cir- 
cumstance or matter which tends to corroborate or 
strengthen the testimony upon such issue or which legiti- 
mately affects the credit of the witnesses giving such testi- 
mony. In an indictment for perjury, it is sufficient to 
charge generally that the false testimony was in respect 
to a matter material in the action in which it was given.” 
30 Cyc. 1485: “It is sufficient to charge generally that 
the false testimony was in respect to a matter material 
to the issue, without setting out the facts from which such 
materiality appears. If, however, the facts are also 
stated, and it clearly appears that the testimony was not 
material, a formal allegation of materiality will not save 
the indictment.” The first point of the syllabus in Gandy 
v. State, 23 Neb. 436, is as follows: “In an information 
for perjury, it is sufficient to charge generally that the 
false testimony was in respect to a matter material in the 
action in which it is given.” In that case the same objec- 
tion was urged to the indictment as in this case. The 
same allegation was made that the testimony was given 
“in a matter material to said action,” and it was said: 
“Tt is quite probable that there is sufficient alleged in the 
complaint to meet the requirements of the authorities 
cited by plaintiff in error, but without discussing that 
question, we think it must be held sufficient to charge 


generally that the false testimony was given in respect to 
27 
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a matter material in the action in which it was given.” 
See, also, 2 Bishop, Criminal Procedure (3d ed.), sec. 921; 
2 Chitty, Criminal Law (5th Am. ed.) *307; Regina v. 
Bennett, 3 C. & K. (Eng.) 124; State v. Sutton, 147 Ind. 
158; People v. Brilliant, 58.Cal. 214; Kimmel v. People, 
92 fll. 457; Roberts v. People, 99 Tll. 275. 

In the present case the information charges the defend- 
ant with being a petitioner in the county court and asking 
that tribunal to set a time for proving the alleged will of 
one Helen A. Horn, deceased. She is also charged with 
asking that said will be proved and probated, and it is 
alleged she appeared in said cause in said court and, on 
being sworn upon the hearing of said petition by the judge 
of said court, then and there in a matter material to said 
cause wilfully, corruptly and feloniously testified that 
certain matters were true in regard to said petition and 
judicial proceeding. The information then specifically 
alleges that the defendant testified that she did not find 
any clothing or any furs in the house of the said Helen A. 
Horn, deceased. This testimony of the defendant, as has 
been shown, the information alleges is false. In other 
counts she is charged in substantially a like manner with 
having testified that she did not find a sealskin coat and 
some diamonds and over $5,000 in the said house, and 
that she did not have them in her possession. The in- 
formation also alleges this testimony of the defendant to 
be false. The main facts that were before the county court 
had to do merely with the question of setting a time for 
proving the alleged will of Helen A. Horn, and in asking 
for its probate. These facts alone, as shown by the in- 
formation, were the facts immediately in issue. None of 
the testimony of the defendant, which it is alleged by the 
information was false, is in any way material to that 
issue so far as appears from the face of the information, 
and considered apart from the general averment of ma- 
teriality. Our court and other jurisdictions as well have 
defined the nature of the proceedings in which the infor- 
mation alleges the false testimony was given by the de- 
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fendant. Pettit v. Black, 13 Neb. 142, 151: “Probate of 
a will is defined to be: ‘The proof before an officer au- 
thorized by law that an instrument offered to be proved 
or recorded is the last will and testament of the deceased 
person whose testamentary act it is alleged to be” 2 
Bouvier Law Dict. 378. In other words, probate is prov- 
ing the instrument purporting to be a will to have been 
signed by the testator in the presence of at least two 
witnesses, who at his request signed the same as witnesses ; 
and that the testator, at the time of the execution thereof, 
was of sound mind.” JfcCay v. Clayton, 119 Pa. St. 183: 
“The probate of a will is a proceeding to establish its 
validity.” In In re Spiegelhalter’s Will, 1 Pennewill 
(Del.) 9, and defining the term “probate,” the court say: 
“In contemplation of law it is solely an inquiry as to the 
validity of a certan paper writing, whether it is or is not 
the last will and testament of the decedent; and the judg- 
ment or decree in such case is either that it is or is not 
such will.” In re Lamb’s Estate, 122 Mich. 239: “To 
probate involves only a determination that the will was 
duly signed and published, and that the testator was com- 
petent to make it. It simply establishes the validity of 
the will.” 

The state contends that matters affecting the character 
or credit of a witness are material, and in its brief 
argues: “It will be borne in mind that at the hearing 
upon the probate of the last will and testament of Helen 
A. Horn, deceased, the defendant swore that she knew 
nothing of any sealskin coat, diamonds, or money belong- 
ing to deceased. It seems that her testimony was false 
in this respect. It afterwards developed that she had 
purloined the various articles including the money that 
“she was questioned about and of which she denied all 
knowledge. It cannot be doubted that it would have 
affected her credibility if the court had known that be 
fore the will had been probated she had surreptitiously 
taken possession of thousands of dollars’ worth of per- 
sonal property belonging to the estate, Her testimony in 
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which she denied all knowledge of the sealskin coat, 
diamonds and money was therefore material.” In sup- 
port of its contention the state cites Washington v. State, 
22 Tex. App. 26, wherein it is held: “Perjury may be 
assigned upon a false statement affecting only a collateral 
issue, as that of the credit of a witness.” But the reason- 
ing in that case we do not believe applies to the present 
case because the witness whose credit is there referred to 
testified on a material matter, and the court merely held 
. that, where false statements were adduced for the pur- 
pose of affecting the credibility of the state’s witnesses 
and were calculated to have the effect of impeaching, or 
at least casting suspicion upon, such testimony, such false 
swearing will sustain the charge of perjury. In that case 
the testimony upon which the charge of perjury was based 
was not itself directed to matter that was material to the 
main issue, but was collateral only in the sense that it 
was directed to, and introduced for the purpose of, dis- 
ercditing a witness who testified to material facts. The 
rule there announced cannot be said to apply to the facts 
in the present case because the evidence adduced at the 
trial fails to show that the alleged false testimony given 
by the defendant, and on which the charge of perjury is 
based, was material to the issues which the information 
alleges were involved in the proceedings in the county 
court. The state also cites Dilcher v, State, supra, 
wherein it is held that perjury may be assigned on falsely 
swearing to any matter which tends to corroborate or 
strengthen the testimony upon the inain issue or which 
legitimately affects the credit of the witnesses giving such 
testimony. State v. Strat, 1 Murphey (N. Car.) 124, is 
also cited. It holds: “Perjury may be committed in 
answering a question that has no relation to the issue, 
if asked with a design to impair the credit of the witness 
as to those parts of the case which are material and im- 
portant to the issue, particularly if the witness be cau- 
tioned to his answer.” People v. Courtney, 94 N. Y. 490, 
holds in effect that, in order to assign perjury upon false 
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testimony that goes to the credit of a witness, the assign- 
ment must be with respect to a witness who has given 
material testimony on the trial. To substantially the 
same effect are all the citations of the state on this point. 
We concede the correctness of the rule as announced in 
the state’s citations as applying to the facts therein dis- 
cussed, but we do not believe the rule is applicable to the 
facts in the case at bar. The authorities clearly dis- 
tinguish between the false testimony of a witness who 
testifies with respect to material matter and one who 
testifies falsely concerning matter that is not material. 
We therefore conclude from the record before us that the 
false testimony ascribed to the defendant was not material 
to the questions involved in the proceedings in the county 
court so far as the testimony shows. It is probable that. 
the state may be able to show by the circumstances and by 
the connection and relation which this testimony bore to 
other testimony at the hearing upon the probate of the 
will that it became and was material in that proceeding, 
but, as the record now stands, there is no evidence to 
show that the testimony was material on such issue, and 
it therefore fails to support the general allegation of ma- 
teriality in the information. 

The defendant also points out and argues at length that 
“it must appear from the information that the alleged 
oath was administered by one having legal authority; 
otherwise there is no perjury if false testimony be given 
under it.” This is no doubt true. If the indictment or 
information fails to show upon its face that the oath was 
administered by one having legal authority, it does not 
state an offense and would be subject to demurrer. 1 Rus- 
sell, Crimes, p. 297. Under the statute of 23 George I, 
c. 11, which statute section 422 of our criminal code fol- 
lows in substance, it was necessary to aver that the court 
or authority had full power to administer the oath. By a 
later act this averment was made unnecessary. Speaking 
of the earlier statute, in Queen v. Dunning, 1 L. R. C. C. 
*290, it was said by the court for crown cases reserved: 
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“After that statute the question treated by the courts in 
every case was whether the indictment contained the 
averments mentioned in the statute or their equivalents. - 
If it did, it was good without more.” It would probably 
be better in all cases to follow the language of the code 
and aver specifically that the court or authority had full 
power to administer the oath, but on principle it would 
seem sufficient to allege the essential elements of the 
offense showing that the oath was taken in a judicial pro- 
ceeding in a court of competent jurisdiction, and that 
after being sworn the witness wilfully gave false testimony 
in a matter which became and was material to the issues 
upon trial. It may be said, also, that the crime charged 
is that described in section 155 of the criminal code, and 
the information follows very closely the language of the 
statute. This is usually sufficient. Moreover, the infor- 
mation sets forth the court in which the oath was ad- 
ministered, the matter at issue on the hearing, the testi- 
mony which is said to be false, and the time and place 
where the criminal act is said to have been performed. 
Section 412 of the criminal code provides: “No indict- 
ment shall be deemed invalid, nor shall the trial, judg- 
ment, or other proceedings be stayed, arrested, or in any 
manner affected: * * * Third * * * nor for any 
surplusage or repugnant allegation when there is suffi- 
cient matter alleged to indicate the crime or person 
charged, * * * nor for any other defect or imperfec- 
tion which does not tend to the prejudice of the sub- 
stantial rights of the defendant upon the merits.” While 
we are of opinion that the information might better have 
been drawn with more particularity of averment, we think 
it is sufficient to charge an offense under the statute. But 
we are also of opinion that, there being no evidence pro- 
duced to show that the alleged false testimony was ma- 
terial upon the issue as to whether or not the will pro- 
duced was the last will and testament of Helen A. Horn, 
deceased, or to show that defendant had given any ma- 
terial testimony in the case as to which her credibility 
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might be assailed, the evidence does not sustain the ver- 
dict. 
The judgment of the district court is therefore reversed 
and the cause remanded. 
REVERSED. 


Ressz, C. J., having been of counsel below, did not sit, 
and took no part in this decision. 


State OF NEBRASKA, BX REL. WILLIAM T. THOMPSON, 
RELATOR, V. THOMAS J. MAJORS ET AL., RESPONDENTS. 


FILED NovEMBER 15, 1909. No. 16,167. 


1. Statutes: AneNDMENTS: TITLES oF Acts. The title to chapter 78, 
laws 1881, establishing a system of public instruction for the 
state of Nebraska, is broad enough to cover. any and all neces- 
sary provisions relating to that subject, and whatever might have 
been originally made a part of that law may, at any time, be 
ingrafted upon it by legislation professing to be amendatory if 
germane to the section or sections amended. 


The provisions of the amendatory act of 1909 (laws 
1909, ch. 125), relating to the qualifications and the manner of 
appointing the members of the normal board of education, are 
germane to the subject of section 1, subd. XIII, as contained in 
the act of 1881 (laws 1881, ch. 78), establishing a system of pub- 
lic instruction, and are properly made a part thereof by amend- 
ment. 


House roll No, 286, laws 1909, ch. 125, violates the 
provisions of section 11, art. II] of the constitution, in that it 
amends and by implication repeals section 22, subd. XIII, ch. 79, 
Comp. St. 1907, and does not contain the section as amended, or 
purport to repeal the same. 


4, 


Two separate and distinct acts adopted at different 
sessions of the legislature cannot be amended by an act which 
purports to amend only one of them. 


ORIGINAL action in quo warranto to determine the 
rights of respondents to office as members of the board of 
education of state normal schools. Writ allowed. 
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William T. Thompson, Attorney General, and E. C. 
Calkins, for relator. 


W. D. Oldham and Clark & Allen, contra. 


BARNES, J. 


This is an action in quo warranto, commenced in this 
court, attacking the validity of house roll No. 286, passed 
by the legislative assembly of 1909, approved by the gov- 
ernor on the ist day of April of that year, and to oust 
the respondents from exercising the powers, rights, duties 
and franchises of members of the board of education of 
the state normal schools. The information sets forth the 
law as it existed before the passage of the amendments 
contained in the act above described, the statutes as 
amended thereby, the passage and approval of the ainenda- 
tory-act, the appointment of the respondents by the 
governor thereunder, and their confirmation by the senate, 
and challenges the constitutionality of the amendatory 
act for the alleged reason that it was passed in violation 
of section 11, art. IIT of the constitution of this state. It 
also sets forth the ineligibility of the respondent Majors 
to become a member of the board, because at the time of 
his appointment he was a member of the legislature which 
passed the amendatory act in question, and concludes 
with the usual prayer of ouster against all of the respond- 
ents. A demurrer was filed to the information on two 
grounds: First, that the facts stated therein are not 
_ sufficient to constitute a cause of action; and, second, that 
two causes of action are improperly joined. The cause 
has been submitted on the demurrer, and, it being the 
desire of the relator to test the validity of the amendatory 
act, that question will be first considered. 

It appears that in 1881 the legislature passed an act 
(laws 1881, ch. 78) entitled “An act to establish a system 
of public instruction.” This entire act was by the com- 
piler carried into the successive Compiled Statutes as 
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chapter 79. In 1903 there was passed an act to establish 
junior normal schools, and provide for the maintenance of 
the same. Laws 1903, ch. 91. In preparing the Compiled 
Statutes of 1907, section 3 of the last mentioned act was 
inserted therein by the compiler and designated as section 
22, subd. XIII, ch. 79 of that publication. Section 1, 
subd. XIII of the act first mentioned, before the adop- 
tion of the amendments in question, read as follows: “The 
state normal school shall be under tle direction of a 
board of education, consisting of seven members, five of 
whom shall be appointed by the governor for a term of 
five years each, and the state treasurer and the state 
superintendent of public instruction shall by virtue of 
their office be members of said board: Provided, that 
the present appointed members of the board shall con- 
tinue to hold their several offices till the limit of the time 
for which they were appointed. All vacancies occurring 
in the board shall be filled by appointment by the gover- 
nor.” Section 22 of the subdivision of the chapter above 
mentioned, as found in the Compiled Statutes of 1907, 
reads as follows: “The organization and management of 
said junior normal schools shall be under the jurisdiction 
of the state superintendent of public instruction,.and he 
shall select the principals and instructors for said schools, 
und shall make and complete all other arrangements for 
the successful operation of said schools.” By the amend- 
ment to section 1 there was created a board to be known 
as the “Normal Board of Education,” which, it is declared, 
shall have control and direction of the normal education 
of the state, including normal schools and junior normal 
schools, which board shall succeed to, and take the place 
of, and exercise the powers of the former board of educa- 
tion. It is further provided that the normal board of edu- 
cation shall be composed of seven members, five of whom 
shall be appointed by the governor, by and with the ad- 
vice and consent of the senate, and that the state treasurer 
and state superintendent of public instruction shall by 
virtue of their office be members of said board. The 
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amendatory act also provides for the details of such ap- 
pointments, and the time of the expiration of the term of 
office of each of the appointees, together with their quali- 
fications, which are as follows: “The persons to be ap- 
pointed as members of such board shall be such as are 
known to be men of standing, education and integrity. 
They shall be so selected that the board shall not be com- 
posed wholly of persons who are members of or affiliated 
with the same political party or organization. No person 
appointed as a member of such board by the governor 
shall hold any office under the government of the United 
States or any other state. No member of said board shall 
serve on or under any committee of any political party.” 
Section 22, as amended, reads as follows: “The organiza- 
tion and management of said junior normal schools shall 
be under the jurisdiction and direction of the Normal 
Board of Education and said board shall select the prin- 
cipals and instructors for such schools and shall make 
and complete all other arrangements for the successful 
operation of said school.” The title to the amendatory 
act reads as follows: “An act to amend sections 1 and 22 
of subdivision 13, chapter 79 of the Compiled Statutes of 
Nebraska for 1907, and to repeal the said original sections 
as they now exist, and to provide for an emergency.” 

The relator’s first contention is that the title to the bill 
is insufficient; that it violates the provisions of section 11, 
art. IIT of the constitution, which reads as follows: 
“Every bill and concurrent resolution shall be read at 
large on three different days in cach house, and the bill 
and all amendments thereto shall be printed before the 
vote is taken upon its final passage. No bill shall contain 
more than one subject, and the same shall be clearly ex- 
pressed in its title. And no law shall be amended unless 
the new act contain the section or sections so amended 
and the section or sections so amended shall be repealed.” 
It is argued that, where the title to the bill is to amend 
a particular section of an existing law, no amendment is 
permissible which is not germane to the subject matter of 
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the original section. In Richards v. State, 65 Neb. 808, 
it was said: “Whatever might have been originally made 
au part of a Jaw may at any time be ingrafted upon it by 
legislation professing to be amendatory.” It will be ob- . 
served that the title to the original act is a comprehensive 
one, and is broad enough to include any provisions relat- 
ing to the subject matter of education. It will scarcely 
be contended that this title was so restricted that the 
legislature could not have created a normal board of edu- 
cation thereunder, defined the qualifications of its mem- 
bers, and, if thought advisable, cover the whole ground of 
legislation relating to the general subject of education. 
Therefore, under the rule above quoted, it seems clear 
that the legislature could by amendment to section 1 
change the name of the board, provide for the manner of 
its appointment, and define the qualifications of its mem- 
bers. Again, the word “germane” means pertinent to, or 
related to, and it seems self-evident that in an act to 
create a board of officers there could properly be included 
provisions touching their qualifications. If these are not 
related subjects, then we fail to comprehend the meaning 
of that term. If provisions descriptive of persons eligible 
for appointment to an office are not germane to an act 
creating such office, then, as was said by counsel on the 
argument, “an adjective is not related to a noun.” We 
are therefore of opinion that this contention cannot be 
sustained. ; 

-It is further insisted that the amendatory act contains 
two subjects; that it changes the name of the board, and 
places the junior normals under its control. It appears 
that the original act of 1881, in which no mention is made 
of junior normal schools, was supplemented by the act of 
1903, which provides for schools of that kind, and makes 
them a part of our system of public instruction; and it 
would therefore seem to be not only competent, but en- 
tirely proper, for the legislature to place them under the 
supervision of the normal board of education by an 
amendment to the proper section of that act, for the junior 
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normal course of instruction, as defined by the statute, is 
one of the regular normal courses, to wit, the elementary 
course, and is therefore related to the general subject of 
normal education. 

The relator also insists that the act in question, in 
effect, amends 16 other sections of subdivision XITI, ch. 
79, as found in the Compiled Statutes of 1907; that the 
. sections so amended are not included therein, and said 
sections are not repealed, and it is therefore violative of 
the clause of the section of the constitution above quoted. 
In Farrell v. State, 54 N. J. Law, 421, it is said: “The 
effect of an amendment of a section of the law is not to 
sever it from its relation to other sections of the law, but 
to give it operation in its new form as if it had been so 
drawn originally, treating the whole act as a harinonious 
entirety, with its several sections and parts mutually act- 
ing upon each other.” Now, it is apparent that sections 2 
to 16 do not require, nor have they suffered, any change: 
by the amendments. Now, as before the amendment, they 
refer to the board created by section 1. As the act amends 
the section which created an educational board, and places 
the normal schools under its control, it must be presumed 
that the legislature merely intended to amend the name 
of the existing board. The original section did not pur- 
port to give the existing board a specific name. It is 
merely referred to as the board of education. It would 
have been proper, as above stated, to give it the name of 
normal board of education in the original section, and 
the rule laid down in Richards v. State, supra, would 
allow the legislature to give it this name by the amend- 
ment. Had the original section conferred upon the board 
the name of “Normal Board of Education,” no change in 
the language of sections 2 to 16, inclusive, would have 
been required. Those sections do not purport to create 
the board or give it a name. They mercly enumerated the 
powers possessed by the board as created by the first sec- 
tion. Any language indicating that the board upon which 
the powers were conferred is the board mentioned in the 
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first section would be sufficient. It seems to us neither 
necessary nor desirable to substitute the name “Normal 
Board of Education” for the words “said board” where 
they occur in the above named sections. If the language 
with reasonable certainty indicates what board is referred 
to, and we think it does, nothing more is required. We 
think this sufficiently disposes of the relator’s contention 
so far as sections 2 to 16 are concerned. 

It appears, however, that prior to 1909 it was the policy 
of the legislature to commit to the state superintendent 
of public instruction the location and complete manage 
ment of the junior normal schools. To that end section 
21 of the statute as it stood before the passage of the act 
in question located schools at Alliance, McCook and 
Valentine, respectively, and the state superintendent of 
public instruction was specifically authorized to locate 
not to exceed five, nor less than two, additional schools at 
such places in the state as might seem proper to him. 
That section, preceding the amendment of 1909, also pro- 
vided: “At each place where a junior normal school is 
established the public school buildings, text-books and 
apparatus of the public school district shall be placed at 
the service of the state, without cost, under the jurisdic- 
tion of the state superintendent of public instruction. In 
each county where a junior normal is established not less 
than three-fourths of the entire institute fund shall be 
used by the state superintendent of public instruction 
toward defraying the expenses of such junior normal 
schools.” Section 22 provided: “The organization and 
management of said junior normal schools shall be under 
the jurisdiction of the state superintendent of public 
instruction, and he shall select the principals and the in- 
structors for said schools, and shall make and complete 
all other arrangements for the successful operation of 
said schools.” The legislation as originally enacted was 
harmonious and placed the state superintendent in com- 
plete control of every detail of the operation of junior 
normal schools. Now, the amendatory act of 1909 does 
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not refer to section 21, supra, but amends section 22 by 
substituting the board created by the first section thereof 
for the superintendent of public instruction. If the act 
is valid, the state superintendent has sole authority to 
locate from two to five of the junior normal schools, also 
to control all of the buildings, and the manner and kind 
of books and apparatus to be used by the teachers and 
scholars. The superintendent is also commanded to ex- 
pend part of the county institute fund in defraying the 
expense connected with the junior normal schools, while 
section 22, as amended, purports to place the management 
of those schools under control of the new board. That 
there is a conflict in authority between the superintendent 
and the board is apparent from an inspection of the stat- 
ute as now amended; that the last act of the legislature 
will amend section 21, supra, by tmplication, if it is given 
the legitimate scope which its language suggests, is also 
apparent. It therefore seems to us that the legislation in 
question violates that part of section 11, art. III of the 
constitution, which reads as follows: “No bill shall con- 
tain more than one subject, and the same shall be clearly 
expressed in its title. And no law shall be amended un- 
less the new act contain the section or sections so amended 
and the section or sections so amended shall be repealed.” 
Smails v. White, 4 Neb. 353; City of Tecumseh v. Phillips, 
5 Neb. 305; Sovereign v. State, 7 Neb. 409; State v. Board 
of County Commissioners, 10 Neb. 476; State v. Board of 
County Commissioners, 17 Neb. 85; State v. Corner, 22 
Neb. 265; Sheasicy v. Keens, 48 Neb. 57. 

It may be said that the new board and the superintend- 
ent can act in harmony under the law. But, if they do 
not, who will prevail? The law gives the superintendent 
possession and custody of all things other than money 
necessary for the operation of the junior normal schools, 
and he is responsible to the respective school districts for 
the buildings, books and apparatus. To properly dis- 
charge his duties he may make all reasonable rules for the 
use by the students and teachers of such property. If his 
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rules do not comport with the views of the normal board 
und the teachers it has employed, whose will shall control? 
The law certainly does not contemplate, and should not 
colerate, any such division of authority. It is apparent, 
however, that the intention of the legislature was to take 
‘trom the state superintendent all authority over those 
schools. To make the legislation effective it must be held 
to amend by implication section 21, supra. The act being 
umendatory, it seems to us that it is void unless we are 
prepared to say that the provisions relating to junior 
normal schools may be separated’ from the rest of the 
amendatory act and the remainder held good. That is to 
say, that the amendment to section 1, ch. 79, may be 
separated from the amendment to section 22, subd. XIII 
thereof, and that the last named amendment was not an 
inducement to the passage of the act. This we are unable 
to do. It is with the utmost reluctance that we are com- 
pelled to hold that the amendatory act in question is void; 
but we can see no way to avoid such a holding unless we 
are prepared to overrule all of our decisions last above 
cited, together with many others upon the same subject. 
This we decline to do. 

Again, in another material respect the act violates the 
constitutional provision that “no law shall be amended 
unless the new act contain the section or sections so 
amended and the section or sections so amended shall be 
repealed.” Const., art. III, sec. 11. The state normal 
school at Peru and the state normal school at Kearney 
were created and are governed by two separate and in- 
dependent acts passed at different sessions of the legis- 
lature. By means of the act in question the legislature 
has attempted to amend both of these independent acts 
by the amendment of one of them alone. In other words, 
by a single bill purporting to amend only one section of 
the act creating and governing the state normal school at 
Peru, the legislature has attempted to amend the other 
independent act creating and governing the state normal 
schoo] at Kearney, The statute demonstrates this prop- 
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osition. In 1901, as shown by section 1, subd. XIII, ch. 79 
of the Compiled Statutes of that year, the state normal 
school at Peru was governed by the following provisions 
of an independent act (laws 1881, ch. 78, subd. XIII): 
“The state normal school shall be under the direction of a 
board of education consisting of seven members, five of 
whom shall be appointed by the governor for a term of 
five years each, and the state treasurer and the state 
superintendent of public instruction shall by virtue of 
their office be members of said board: Provided, that the 
present appointed members of the board shall continue 
to hold their several offices till the limit of the time for 
which they were appointed. All vacancies occurring in 
the board shall be filled by appointment by the governor.” 
Comp. St. 1901, ch. 79, subd. XIII, sec. 1. The state 
normal school at Kearney is not governed and was not 
created by an amendment of the foregoing section, but by 
an independent act entitled “An act to locate and estab- 
lish one (1) additional state normal school and to pro- 
vide for the erection of buildings, payment, maintenance 
and receiving donations for the same.” Laws 19038, ch. 90. 
Under the foregoing title the independent act of 1903 was 
passed, which contains the following provisions: ‘That 
the said school herein before provided for shall be in all 
respects under the direction and control of the board of 
education of the present state normal school, as pro- 
vided by section one, subdivision thirteen, chapter seventy- 
nine of the Compiled Statutes of Nebraska for 1901, and 
that said school shall be for the same purpose and gov- 
erned in all respects by the provisions of the statutes now 
in force regulating and governing the present state nor- 
mal school at Peru, Nemaha county, Nebraska.” Comp. St. 
1903, ch. 79, subd. XIII, sec. 19. The effect of this enact- 
ment by reference therein to section 1, subd. XIII, ch. 79, 
Comp. St. 1901, was to insert bodily in the Kearney nor- 
mal school act the following provisions for the control and 
government of that school: “The state normal school 
shall be under the direction of a board of education, con- 
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sisting of seven members, five of whom shall be appointed 
by the governor for a term of five years each, and the 
state treasurer and the state superintendent of public in- 
struction shall by virtue of their office be members of said 
board: Provided, that the present appointed members of 
the board shall continue to hold their several offices till 
the limit of the time for which they were appointed. All 
vacancies occurring in the board shall be filled by ap- 
pointment by the governor.” Comp. St. 1901, ch. 79, 
subd. XIII, sec. 1. 

It thus appears that the Peru and Kearney normal 
schools are governed by independent acts, each contain- 
ing the foregoing provision, and neither is dependent on 
the other. The legislature in passing the Kearney normal 
school act inserted bodily therein by reference the pro- 
visions governing the normal school at Peru. In other 
words, the foregoing section is the statute governing the 
Peru normal, and by reference or construction is also the 
independent, governing statute of the Kearney normal. 
The two statutes are separate and apply to different in- 
stitutions, and the repeal or amendment of one does not 
repeal or amend the other. The law establishing this 
proposition is universal. This court in Shull v. Barton, 
58 Neb. 741, approved the following language from End- 
lich, Interpretation of Statutes, sec. 492: “Where the 
provisions of a statute are incorporated, by reference, in 
another; where one statute refers to another for the pow- 
ers given or rules of procedure prescribed by the former, 
the statute or provision referred to or incorporated be- 
comes a part of the referring or incorporating statute; 
and if the earlier statute is afterwards repealed, the pro- 
visions so incorporated, the powers given, or rules of pro- 
cedure préscribed by the incorporated statute obviously 
continue in force, so far as they form part of the second 
enactment.” When the legislature convened in 1909, 
therefore, the Kearney normal school, by an independent 
statute governing that institution, was controlled by a 

- 28 
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board consisting of seven members, five of whom were 
appointed for a term of five years under the statutes as 
they existed in 1901. It follows that it was not within 
the power of the legislature by an act for the sole pur- 
pose of repealing or amending that part of the Peru 
norinal act which created the governing board to repeal 
or amend also the same provision in the independent act 
creating and governing the state normal school at Kear- 
ney. The repeal.of part of the Peru normal school act 
did not repeal the same provision in the Kearney normal 
school act. The rule of this court is: “Where one statute 
refers to another, which is subsequently repealed, the 
statute repealed becomes a part of the one making the 
reference and remains in force so far as the adopting 
statute is concerned,” Shull v. Barton, 58 Neb. 741. 
The legislature of 1909 repealing the governing section 
of the Peru normal did not therefore repeal the independ- 
ent, governing section of the Kearney normal. It is just 
as certain that the atteupt to amend the Kearney normal 
school act by an amendment of the Peru normal school 
act was equally futile. The rule applicable has been 
stated as follows: “An act which declares that the pro- 
visions of a special act shall apply to another city than 
that for which it was passed has not the effect of making 
subsequent amendments to the original act applicable to 
the second city. * * * Knapp v. City of Brooklyn, 97 
N. Y. 520.” Black, Interpretation of Laws, ch. 13, sec. 
132. For example, if the amendatory act of 1909 be 
sustained, it will be possible for the legislature in passing 
a charter for the city of Lincoln to insert therein by refer- 
ence the governing provisions of the Omaha charter and 
by a subsequent amendment of the last named charter 
change the form of government of the city of Lincoln and 
abolish its offices, without making any reference what- 
ever to the Lincoln charter. Such amendments are sur- 
reptitious legislation, which the constitution condemns, 
and they cannot be sanctioned. The act in question is a 
plain, direct and unmistakable violation of the’ constitu- 


VOL. 85] SEPTEMBER TERM, 1909. _ 387 


State v. Majors. 


tion. The necessity of upholding acts of the legislature 
is never so urgent as to require the courts to destroy the 
constitution which is the permanent foundation on which 
the government rests. It may be suggested that the 
sanctity of legislative acts requires us to: eliminate that 
part of the amendatory statute which is clearly in conflict 
with section 21 above mentioned, and uphold the remain- 
der of it. We freely concede that this may be done in 
certain cases. But in the present case we cannot pursue 
such a course, because the point last above mentioned is a 
complete bar to the adoption of that rule. The amenda- 
tory act contains an attempt to amend and repeal the 
governing statute of the Kearney normal school by amend- 
ment of an independent statute relating to the state 
normal school at Peru, and for that reason contravenes 
the constitutional provision that “no law shall be 
amended unless the new act contain the section or sec- 
tions so amended and the section or sections so amended 
shall be repealed.” 

It was suggested in consultation that the point last 
above mentioned was not presented on the argument or in 
the brief of the relator, and therefore should not be con- 
sidered. The answer to the suggestion is that-this is an 
action on behalf of the state brought by the attorney 
general to test and determine the question of the validity 
of the statute in order to further the educational inter- 
ests of the state, and, if for any reason we are convinced 
that the statute is unconstitutional, we ought to so de- 
termine; for, if the courts can, under snch a pretext, nul- 
lify the constitution, we will soon find ourselves openly 
defying the provisions of the fundamental law which we 
have solemnly sworn to uphold. 

For the foregoing reasons, we are constrained to hold 
that the amendatory act in question is void; the demurrer 
of the respondents is therefore overruled, and the writ of 
quo wurranto prayed for by the relator will issue. 


JUDGMENT ACCORDINGLY, 
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Rose, J., concurring. 


To my mind Judge Barnes demonstrates that the legis- 
lature could not change the provisions of the act govern- 
ing the state normal school at Kearney by a bill limited 
to the sole purpose of amending the act governing the 
state normal school at Peru, without violating the con- 
stitutional provision that “no law shall be amended un- 
less the new act contain the section or sections so amended 
and the section or sections so amended shall be repealed.” 
Const., art. III, sec. 11. That the legis!ature of 1909 at- 
tempted to change the management of the state normal 
school at Kearney in the manner stated is in my judg- 
ment shown in unmistakable terms on the face of the 
amendatory act itself. By amendment of a single section 
of the Peru normal school act there is an attempt to 
wrest from the present board of education and transfer to 
a newly created “Normal Board of Education” the en- 
tire control and management of the Kearney normal 
school. The act purporting to amend only the Peru 
normal school act declares: “There is hereby created a 
board to be known as ‘The Normal Board of Education,’ 
which board shall have control and direction of the nor- 
mal education of the stute, including normal schools and 
junior normals, and which board shall succeed to and take 
the place of and exercise the powers of the present ‘Board 
of Education.’?” Comp. St. 1909, ch. 79, subd. XITI, sec. 
1. It was therefore the intention of the lawmakers, as 
declared by their language, to change the management of 
the Kearney normal school by an amendment of the Peru 
normal school act. The members of the normal board of 
education appointed under that amendment of the Peru 
normal school act understand by it that they have au- 
thority under it to take charge of the school at Kearney, 
and are attempting to do so. One of the purposes of this 
suit is to prevent them from managing and controlling 
that school. The opinion prepared by Judge BARNES 
shows conclusively that the amendatory act is void in so 
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far as it attempts to confer on defendants the power to 
manage the Kearney normal school, and I concur in his 
conclusion that the entire amendatory act is condemned 
by the constitution. The language which confers on the 
new board the power to control the school at Kearney is 
the identical language giving it control of the Peru nor- 
mal school. How can the language be separated? When 
the unlawful provision is smitten by the constitution, 
nothing remains. The words employed to amend the 
Peru normal school act are the words which contain the 
unlawful amendment of the Kearney normal school act. 
How is it possible to strike out the words forbidden by the 
supreme law and leave any expression of legislative will? 
When the void part is eliminated, nothing remains. The 
intention to amend the Peru normal school act is found 
in the language which discloses the intention to amend 
the Kearney normal school act. With the void provision 
eliminated, where is the expression of an intention on 
the part of the legislature to amend the Peru normal 
school act? It has no existence. These questions are all 
answered by the following language of Chief Justice 
Hoitcoms: “Where a part of an act is unconstitutional, 
because contravening some provision of the fundamental 
law, the language found in the invalid portion of the act 
can have no legal force or efficacy for any purpose what- 
ever.” State v. Insurance Co., 71 Neb. 335. 

I am unable to discover in the amendment any valid 
provision, and I agree that the writ should issue. 


Ruess, C. J., concurring in part, and dissenting in part. 


In most respects I agree with the holdings in the opin- 
ion of the majority of the court. While I think the act 
of 1909 is defective, and in some respects vicious and 
reprehensible legislation, I am not fully convinced that 
the legislature has gone beyond its power under the con- 
stitution. I agree that under the authorities cited in 
Shull v. Barton, 58 Neb. 741, and in Sika v. Chicago & 
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N. W. R. Co., 21 Wis. 370, “a statute which refers to 
and adopts the provisions of another statute is not re- 
pealed by the subsequent repeal of such other statute,” 
and which affirms Crosby v. Smith, 19 Wis. *449. In 1 
Sutherland, Statutory Construction (Lewis, 2d ed.), sec. 
257, it is said: “A statute which refers to and adopts the 
provisions of another statute is not repealed by the sub- 
sequent repeal of the original statute adopted, but the 
provisions adopted continue in force so far as the new 
statute is concerned’—citing a number of cases. In 
Phania Assurance Co. v. Fire Department, 117 Ala. 631, 
the court, in referring to the class of statutes to which 
the act of 1903 creating the Kearney normal school be- 
longs, say: “It belongs to a distinctive class of statutes, 
known or termed as reference statutes, not of infrequent 
enactment, constitutional limitation not forbidding. Stat- 
utes which refer to, and by reference adopted wholly, or 
partially, preexisting statutes. In the construction of 
such statutes, the statute referred to, is treated and con- 
sidered, as if it were incorporated into, and formed part 
of that which makes the reference. (Citing cases and 
authorities.) The two statutes coexist as separate and 
distinct legislative enactments, each having its appointed 
sphere of action; and the alteration, change, or repeal of 
the one, does not operate upon or affect the other.” In 
Queen v. Stock, 3 Nev. & P. (ing.) 420, decided in 1838, 
in the course of argument, counsel propounded the ques- 
tion whether the repeal of an earlier act which had been 
referred to and adopted in a later one did not also repeal 
the later referring and adopting act. Word Denman, C. 
J., responded: “That point clearly cannot be maintained.” 
The same rule is stated and adopted with the citation of 
a number of cases in Wich v. Ft. Plain & R. 8S. RB. Co., 27 
App. Div. (XN. ¥.) 517; Schwenke v. Union Depot & R. 
Co., 7 Colo. 512, and in People v. Webster, 28 N. Y. Supp. 
646. In State v. Leich, 166 Ind. 680, it is said: “When 
a statute adopts a part or all of another statute by a 
specific and descriptive reference thereto, such adoption 
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takes the statute as it exists at the time of the adoption 
and does not include subsequent additions or modifications 
of the statute unless it does so by express intent.” This 
decision is annotated in 9 Am. & Eng. Ann. Cas. 302. In 
the note it is said: “It is a generally accepted ruie of 
statutory construction that when a statute adopts a part 
or all of another statute by a specific and descriptive ref- 
erence thereto by its title or otherwise, such adoption 
takes the statute as it exists at the time of the adoption 
and does not include subsequent additions to or modifica- 
tions of the statute so adopted, unless it does so by ex- 
press or necessarily implied intent”’—citing cases from 
England, United States supreme court, Arizona, Cali- 
fornia, Colorado, Illinois, Kentucky, Maine, Michigan, 
Missouri, Nebraska, New York, Pennsylvania, South 
Carolina, Texas, Vermont, Washirigton and Wisconsin. 
And in the same note it is said: ‘The two statutes exist 
as separate and distinct legislative enactments, each hav- 
ing its appointed sphere of action; and the alteration, 
change, or repeal of the one does not operate upon or 
affect the other”’—citing cases. 

This rule being the established and well-recognized taw 
of this country and of this state, it remains for us to 
inquire as to its applicability to the acts of the legislature 
under consideration. The act creating the state normal 
school at Peru was passed in 1867, and took effect June 
20 of that year. The title of the act was “An act to locate, 
establish, and endow a state normal school.” The first 
section provides: “That a state normal school be estab- 
lished at Peru, in Nemaha county, Nebraska, the exclu- 
sive purpose of which shall be the instruction of persons, 
both male and female, in the arts of teaching,” ete. Fur- 
ther provisions of this section need not be here noticed. 
Section 2 is as follows: “The said normal school shall be 
under the direction of a board of education, and shall be 
governed and supported as hereinafter provided.’ The 
third section provides for appointment of the board of 
education, and, together with subsequent sections, the 
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duties of the members thereof. In 1881 the law was 
aniended, and section 1 of subdivision XTII, was enacted 
and remained unchanged until the passage of the act of 
1909, now under consideration. It will be observed that 
all enactments hereinbefore cited referred to the normal 
school at Peru. There were no others in existence, and 
all references in the act were to it and it alone. In 1903 
the legislature, by the act which took effect July 9 of that 
year, established and provided for the location of an ad- 
ditional state normal school. The title of the act is “An 
act to locate and establish one (1) additional state nor- 
mal school and to provide for the erection of buildings, 
payment, maintenance and receiving donations for the 
same.” Without referring to the body of the act in 
detail, it is sufficient to say that the act is not amendatory 
of any other law in any respect and contains no reference 
to the law establishing and governing the normal school 
at Peru, except in the particular hereafter named, but is 
an independent act depending on no other for its exist- 
ence and enforcement. The fourth section is as follows: 
“(Management.) That the said school hereinbefore pro- 
vided for shall be in all respects under the direction and 
control of the board of education of the present state 
normal school, as provided by section one, subdivision 
thirteen, chapter seventy-nine of the Compiled Statutes 
of Nebraska for 1901, and that said school shall be for 
the same purpose and governed in all respects by the 
provisions of the statutes now in force regulating and 
governing the present state norifal school at Peru, Ne- 
maha county, Nebraska.” Laws 1903, ch. 90. I call at- 
tention to the peculiar wording of the section.. That 
school “shall be in all respects under the direction and 
control of the board of education of the present state 
normal school, as provided by section one, subdivision 
thirteen, chapter seventy-nine of the Compiled Statutes 
_ of Nebraska for 1901, and that said school shall be for the 
same purpose and governed in all respects by the pro- 
visions of the statutes now in force regulating and gov- 
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erning the present state normal school at Peru, Nemaha 
county, Nebraska.” There is no provision in the act which 
by any stretch of reasoning can be construed as rendering 
the act liable to any change by amendment or repeal of 
the prior law. The “additional” normal school is to be 
governed by the law as it then existed with reference to 
the Peru school. In other words, section 1 of the earlier 
act was ingrafted in and made a part of the new law to 
the same extent as if it had been copied therein. Now, by 
the numerous holdings above cited, the amendment, 
change, or modification of section 1 for the government of 
the Peru school could have no possible effect upon the act 
of 1903, which created and established the Kearney 
school. It is as clear as the noonday sun that the act of 
1903 remains unchanged, and is in existence and in force 
as it would have been had the act of 1909 not been passed. 
The inevitable result is that the Peru school is governed 
by the law of 1909, if valid, and the Kearney school by 
that of 1903, a most anomalous condition, but for which 
the lawmaking power is alone responsible. It may be 
argued that, by the growth of the state and the laws 
passed by the different sessions of the legislature, the 
normal schools of the state have grown into a system or 
chain of such schools, and that all were governed by the 
amended section at the time of the enactment of the act 
of 1909, but such is clearly not the case. As held in the 
opinion of the majority of the court, each of the two 
schools have their existence under and depend upon en- 
tirely separate and distinct laws. There is no normal 
school system in, on, or about it, so far as the statutes are 
concerned. 

The question now arises: Is any part of the act of 
1909 valid? It must be conceded that the matter of the 
existence, government and control of the normal schools 
is in the first instance with the lawmaking power, the 
legislature, subject only to the provisions of the constitu- 
tion. As the Peru normal is a creature of the legislature 
by the one act establishing it, that act may be amended, 
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modified or repealed, according to the will of that body. 
I think the act is effective in so far as it relates to that 
school, but not to the school at Kearney. There seems to 
have been no effort made to reach that institution or in 
any way to molest it, and therefore it will be managed, 
controlled and governed as heretofore. This state of 
things, if true, is to be deplored, but we must accept the 
law and the constitution as we find them. 

In this discussion I have not deemed it necessary to 
refer to any acts of the legislature passed subsequent to 
the act under consideration, for the reason that none of 
them could have any effect or bearing upon the question 
‘involved in this case. 


DEAN, J., dissenting separately. 


T dissent from the majority opinion. The importance 
of the subject under consideration and the high esteem in 
which my associates are held impel me to submit at some 

length the reasons for this dissent. On some features of 
' the present case the views set forth in the dissenting opin- 
ion in State v. Junkin, ante, p. 1, with the authorities 
there cited, so far as applicable to the present case, are 
here reaffirmed. The majority opinion holds that the 
amendatory act in question violates that part of section 
11, art. ITI of the constitution, which reads: “No bill 
shall contain more than one subject, and the same shall 
be clearly expressed in its title. And no law shall be 
amended unless the new act contain the section or sec- 
tions so amended and the section or sections so amended 
shall be repealed.” This language seems to embrace two 
closely related subjects, the first relating to the contents 
of a bill and its title as related thereto, the second relating 
to the amendment of an existing law. What is the pur- 
pose of the constitutional provision relating to an amend- 
ment of an existing law? What is the reason for the rule? 
Clearly its purpose is that an amendment to an existing 
statute may not be given the form and the force of law 
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which contains a meaning that is not distinctly revealed 
by the language used. It is to prevent surreptitious . 
legislation that might result either from striking out or 
adding a word here or a paragraph there without setting 
forth the section in full as amended. It is to prevent 
surprise to the legislator and to prevent the public from 
being deceived as to proposed legislation. The rule is 
salutary and these are some of the reasons for its adop- 
tion. No complaint has been made of any deception in 
the respects noted and none appear upon the face of the 
amendatory act nor from the record before us. It is true 
the act does not refer by section number to one of the 
sections sought to be amended, but its Janguage so clearly 
vefers to the subject of that section that no one can be 
misled as to the legislative intent. The purpose, the in- 
tent and the spirit of the fundamental law are fulfilled 
when the subject of the section sought to be repealed is 
fairly and clearly identified and referred to by the lan- 
gnage of the amendatory act, even though the section 
number may be omitted. The constitution is not to be 
construed so as to destroy legislation that is not clearly 
inhibited by its language. A grave peril lies in the di- 
rection of a judicial annulment of the legislative will that 
is not clearly and beyond question warranted by a reason- 
able interpretation of that instrument. It has been well 
said by a great advocate: “The letter killeth but the 
spirit giveth life.” 

The normal schools and the normal training schools of 
the state in their origin and development and in practical 
operation and in contemplation of the law governing them 
comprise a complete and harmonious normal school sys- 
tem. In this sense they have heretofore been treated by 
the legislature and in this sense they are contemplated 
by the amendatory act in question. In pursuance of this 
policy the act authorizing the creation of the Kearney 
normal school in 1903 appears in the Compiled Statutes 
as sections 17, 18, 19, subd. XIII, ch. 79, in the compila- 
tions of 1903, 1905, 1907 and 1909. The act creating the 
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Wayne normal school in 1909 follows the Kearney normal 
school act as section 19a. 

Black, Interpretation of Laws, sec. 86, says: “In the 
course of the entire legislative dealing with the subject 
we are to discover the progressive development of a uni- 
form and consistent design, or else the continued modifi- 
cation and adaptation of the original design to apply it 
to changing conditions or circumstances. In the passage 
of each act, the legislative body must be supposed to 
have had in mind and in contemplation the existing legis- 
lation on the same subject, and to have shaped its new 
enactment with reference thereto.” See, ulso, Cooley, 
Constitutional Limitations (7th ed.), p. 241, and note 1; 
People v. Mahaney, 13 Mich. 481; Mok v. Detroit Build- 
ing & Savings Ass’n, 30 Mich. 511; Bush v. City of Indian- 
apolis, 120 Ind. 476; Fenton v. Yule, 27 Neb. 758; People 
vo. Judge, 39 Mich. 195. 

Referring to the provisions relating to junior normal 
schools, the majority opinion holds, in substance, that 
the act as amended is not only repugnant to the constitu- 
tion but that it may lead to a conflict of authority be- 
tween the newly created board and the state superintend- 
ent, and, while this is not assigned as a reason for hold- 
ing the act invalid, the inference is that it probably has 
some bearing upon and is perhaps in part one of thie rea- 
sons that lead to the conclusion reached in the opinion. 
A conflict of authority that exists only in anticipation 
should not be thrown into the balance to weigh against 
the validity of a legislative act. Until the conflict im- 
pends or until it appears full fledged, clothed with de- 
structive force, it is not ordinarily a proper subject for 
judicial inquiry. 

The normal school system is a creature of the legisla- 
ture and that branch of government alone is charged 
with the responsibility of enacting legislation for its gov- 
ernment. The judiciary is not called upon to share this 
responsibility. Entertaining the views herein announced, 
it is my judgment the writ prayed for by the relator 
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should not issue, but that a time should be fixed: for hear- 
ing that feature of the case that is involved in the ap- 
pointment of respondent Majors, who was a member of 
the legislature when appointed by the governor to a posi- 
tion on the normal board. 


PAPILLION TIMES PRINTING COMPANY, APPELLEE, V. SARPY 
COUNTY, APPELLANT.* 


Fitep NovemBer 19, 1909. No, 15,832. 


Pleading: DEMURRER: WAIVER OF Error. Where, after a demurrer to an 
answer has been sustained, the defendant takes leave to file, and 
does file, an amended answer, the ruling upon the former cannot 
be reviewed in this court, the filing of the amended answer being 
a waiver of the exception. 


Appeal from the district court for Sarpy county: LEE 
S. EsreLLe, JuDGE. Affirmed. 


Ernest R. Ringo, for appellant. 
Carl E. Herring, contra. 


Resp, C. J. 
An action for the foreclosure of tax liens was instituted 
in the district court under the provisions of what is 
known as the “Scavenger Law.” The county board hav- 
_ ing failed to name a paper in which the notice should be 
published, the treasurer designated the Papillion Times, 
«a newspaper published by plaintiff. The notice was pub- 
lished and plaintiff presented its account to the county 
board of allewance. The claim was allowed in part only, 
and from the action of the board plaintiff appealed to the 
district court where the full claim for four publications 
at the statutory rate was allowed. The county appeals. 
It appears from the record that there was some error 
* Rehearing denied. See opinion, 86 Neb. 
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in the first “copy” furnished plaintiff, and before said 
error was discovered the erroneous notice had been pub- 
lished one time. The corrected copy was then furnished 
and printed four times as required by law. The notice in 
each case occupied 557 squares. Plaintiff's demand was 
based on the whole five insertions, but the district court 
only allowed for the four, to wit, the printing of the cor- 
rected notice. As there is no cross-appeal, this need not 
be further noticed. 

After the cause was removed to the district court, plain- 
tiff filed its petition, alleging the corporate capacity of 
both plaintiff and defendant, the selection of plaintiff's 
paper for the publication of the notice, its publication, 
the presentation of the account to the county board, the 
board’s action thereon in allowing less than was claimed 
to be due, and the appeal. The defendant answered, ad- 
mitting the corporate capacity of the parties, the publica- 
tion of the notice under the designation of the county 
treasurer, and denied all other averments. The fifth para- 
graph of the answer was as follows: “Affirmatively an- 
swering said petition defendant alleges at the time of 
said publication and at all times complained of in said 
petition various county officers of the defendant county, 
to wit, George P. Miller, county superintendent of public 
schools, P. D. McCormick, county clerk, Edward C. Mc- 
Evoy, county sheriff, I. H. McDaniel, clerk of the district 
court, and others were stockholders in the plaintiff cor- 
poration, and as such were pecuniarily interested in the 
publication of said notice.” The plaintiff demurred to 
this paragraph upon the ground that the facts stated 
therein did not constitute a defense. The demurrer was 
sustained. Defendant excepted to the ruling of the court 
and was given leave to file an amended answer by a date 
named. An amended answer was subsequently filed, 
which was practically the same as the original, with the 
exception of the fifth paragraph which was wholly omitted 
and another averment substituted as the fifth, as follows: 
“Further and affirmatively answering said petition, this 
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defendant alleges that said plaintiff is not the real party 
in interest in said action, and in that particular alleges 
that.at the time of the publication of the notice aforesaid 
there were only three newspapers published in whole or 
in part of Sarpy county which were legally qualified to 
publish said notice; that those newspapers were called 
and known as ‘The Springfield Monitor,’ published at 
Springfield, Nebraska, ‘The Gretna Breeze,’ published at 
Gretna, Nebraska, and ‘The Papillion Times,’ published by 
plaintiff; that in order to prevent competition against 
each other in bidding for the publication of said notice the 
publishers of said newspapers unlawfully, corruptly and 
fraudulently entered into an agreement that the publish- 
ers of said ‘Springfield Monitor’ and ‘Gretna Breeze’ 
should not compete with plaintiff in the bidding for the 
publication of said notice, and that thereby said plaintiff 
would secure the publication of said notice at the maxi- 
mum amount allowed by law for the publication of such 
notices, and in consideration therefor said plaintiff agreed 
to give to the publishers of the last mentioned papers one- 
third of the amount derived from said publication; that 
whatever judgment, if any, said plaintiff recovers herein 
will all, except one-third thereof, be for the benefit of 
said publishers of said ‘Springfield Monitor’ and said 
‘Gretna Breeze’ or his or their assignees.” This fifth 
paragraph was also demurred to by plaintiff upon the 
ground that the facts stated did not constitute a defense, 
and that the facts pleaded did not constitute “a subject 
matter for a conspiracy or an unlawful, corrupt or fradu- 
lent agreement to prevent competition,” and that “the 
compensation to be paid for the admitted services is fixed 
by law and is not a subject matter for competitive bid- 
ding.” This demurrer was also sustained, and to which 
defendant excepted and took thirty days “in which to file 
a second amended answer.” Within the limited time de- 
fendant filed its second amended answer, which was like 
the two former ones, with the exception that it ended with 
the fourth paragraph, the fifth being entirely omitted. 
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The finding and judgment being in favor of plaintiff, de- 
fendant filed its motion for a new trial, containing a num- 
ber of grounds, but, as only two are coutended for in this 
court, all reference to the others will be omitted. The 
two grounds referred to call in question the action of the 
court in sustaining the demurrers to the fifth clause in 
each of the two answers mentioned. 

An important question presented at the threshold of 
this case is as to whether the right to a review of the rul- 
ings of the court was not waived by the filing of the 
amended answers? If such is the case, we cannot legally 
decide as to the merits of the paragraphs referred to. In 
Maxwell, Code Pleading, p. 380, it is said: “When a 
demurrer is sustained, and the pleader desires to amend, 
it has been held that he thereby waives his exception to 
the ruling of the court.” In Pottinger v. Garrison, 3 Neb. 
221, we said: “The rule of law seems to be well settled 
that, in order to obtain a review of the decision of the dis- 
trict court, in sustaining or overruling a demurrer, in an 
appellate court, the party must suffer a judgment in chief 
to be rendered on the demurrer; and that, if he answers 
over and goes to trial upon the merits, he waives his de- 
murrer to the pleading demurred to, and error cannot be 
assigned upon the judgment of the district court sustain- 
ing or overruling the demurrer.” This is doubtless the 
well-settled law of this country. Brown v. Brown, 71 
Neb. 200; Worrall Grain Co. v. Johnson, 83 Neb. 349; 
Citizens State Bank v. Pence, 59 Neb. 579; Bankers Re- 
serve Infe Ass’n v. Finn, 64 Neb. 105; Palmer v. Caywood, 
64 Neb. 372; First Nat. Bank v. Farmers & Merchants 
Bank, 2 Neb. (Unof.) 104; Hurd v. Smith, 5 Colo. 233; 
Heman v. Glann, 129 Mo. 325; \acLachlan v. Pease, 171 
Ill. 527; People v. Core, 85 I. 248; Bremen Mining & Mill- 
ing Co. v. Bremen, 13 N. M. 111, 79 Pac. 806; Perkins v 
Davis, 2 Mont. 474; Shamokin Bank v. Street, 16 Ohio St. 
1; St. John v. Hardwick, 17 Ind. 180; Kennedy v. Ander- 
son, 98 Ind. 151; Marshall v. Vicksburg, 15 Wall. (U.S. 
146; Unitcd States v. Boyd, 5 How. (U. 8.) 29; Rosa v. 
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Missouri, K. & T. R. Co., 18 Kan. 124, Walker v. Wills, 
5 Pike (Ark.) 166; Gonceart v. Henry, 98 Cal. 281; 1 
Bates, Pleading, Practice, Parties and Forms, p. 423. 
Had counsel desired to save his exceptions to the rulings 
of the court in sustaining the demurrers, he should have 
presented both of his alleged defenses in one answer, and, 
if either were successfully demurred to, taken his excep- 
tions and gone to trial on the remaining portion of his 
answer. By this means the questions would have been 
in condition for presentation to this court. 

No reversible question being presented by the record, it 
follows that the judgment of the district court must be 


affirmed, which is done. 
AFFIRMED. 


FRED SKILES Vv. STATE OF NEBRASKA. 
Fitep NoveMBER 19, 1909. No. 16,253. 


1, Intoxicating Liquors: SALEes. A vendor of intoxicating liquors at 
McCook, Nebraska, shipped one gallon of whiskey consigned to 
himself at Holdrege in this state. The bill of lading was made 
to F. A. Reed and sent to a bank at Holdrege with a draft for 
$4.25 attached. Frank A. Freed was the party for whom the 
whiskey was intended, but he declined to pay the draft and take 
up the bill of lading. Plaintiff in error procured the delivery of 
the bill of lading to himself on Freed’s order, which was signed 
F. A. Reed. He also paid the storage charges and received the 
whiskey from the railroad company through which the shipment 
had been made. Under an agreement previously made, he divided 
the whiskey into four equal parts, recelving from each of three 
other persons one-fourth of the money paid, and delivered to each 
the proportion paid for, to wit, one quart. He had procured no 
license to sell intoxicating liquors. Held, That his act constituted 
a sale of the whiskey. 


2. Criminal Law: Instructions, An instruction to a trial jury, fully 
covering the facts proved and admitted, that such facts, if proved 
beyond a reasonable doubt, would constitute the offense charged 
and would justify a verdict of guilty, held not erroneous. 


29 \ 
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“The failure of the trial court to number consecu- 
tively the instructions is not reversible error if no exception was 
specifically taken on that point at the time the charge was given - 
to the jury.’ Kastner v. State, 58 Neb. 767. 


: Accessories. “In misdemeanors there are no accessories. 
Those whose conduct is such that it would constitute them ac- 
cessories before the fact, if the principal offense were a felony, 
are, if it be a misdemeanor, guilty as principals.” Wagner »v. 
State, 43 Neb. 1. 


Error to the district court for Phelps county: Harry 
S. DUNGAN, JuDen. Affirmed. 


S. A. Dravo and James I. Rhea, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


REESE, C. J. 


Plaintiff in error was indicted by the grand jury of 
Phelps county at the June, 1909, term of the district court 
for the crime of selling intoxicating liquors in violation of 
law and without first having procured a license therefor. 
The record discloses that a plea in abatement was filed- 
by him, alleging that before the return of the indictment 
an information had been filed charging him with the 
same offense. At the hearing it was disclosed that the 
information had been dismissed prior to the filing of the 
plea in abatement, and therefore there was no real ques- 
tion presented by the plea. However, had that not been 
the case, the provision of section 435 of the criminal code 
doubtless covers the point sought to be made by ‘plaintiff 
in error, and the plea would have been unavailing. 

A trial upon the indictment resulted in a verdict of 
guilty, and plaintiff in error was fined in the sum of $200, 
and ordered committed until the fine and costs were paid. 
After the verdict, and prior to the judgment, a motion for 
a new trial was filed, in which a number of questions 
were raised, and which will be noticed only so far as 
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presented by the briefs and arguments; there appearing 
to be no merit in those not referred to. It is claimed that 
the evidence was insufficient to sustain the verdict. The 
undisputed evidence shows the following facts: Frank 
A. Freed was approached by a person claiming to rep- 
resent a saloon or liquor dealing establishment at Mc- 
Cook, with the proposition that a quantity of whiskey 
should be shipped to him from McCook upon his order. 
Freed refused to make the order, saying that he did not 
want the whiskey. The quantity proposed for shipment 
was one gallon. The party claiming to be the agent of 
the McCook house informed Freed that he would send 
the whiskey, and, if he (Freed) did not want it, some one 
else would. It appears that Freed never consented to 
the purchase. However, the whiskey was shipped by 
the McCook house to itself at Holdrege, the bill of lading 
being made in the name of F. A. Reed, and sent to a bank 
in Holdrege, in this state, with a draft for $4.25 attached. 
Ireed paid little, if any, attention to the receipt by the 
agent at Holdrege of the consignment, and the liquor 
was permitted to remain for some time in the railroad 
office. Plaintiff in error, upon learning that the whiskey 
was in the railroad office, procured from Freed an order 
oa the bank for the bill of lading and also an order on 
the railroad company for the liquor. Je collected from 
each of three persons, substantially, one-fourth of the 
amount of money necessary to procure the surrender of 
the bill of lading and redeem the whiskey from the rail- 
road company; a charge for storage having accumulated 
during its remainder in the office of the railroad com- 
pany. He procured the whiskey, took it to a business 
house in Holdrege, and divided it between himself and 
those contributing their money, and delivered the liquor. 
It is claimed that this fact does not constitute an offense 
under the laws of this state. We cannot agree to this 
conclusion. It may be suggested that all persons in any 
way participating in the transaction under consideration, 
including the McCook house which shipped the liquor to 
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Holdrege consigned to itself, were guilty of a violation 
of the law to the same extent as plaintiff in error. This 
question is not now before us and we express no opinion 
thereon. It is perhaps immaterial as to whether the title 
to the whiskey ever vested in Freed. He had not or- 
dered it and declined to accept it. The consignment was 
made to the vendors. Freed gave the orders above re- 
ferred to, signing the name of F. A. Reed. If the title 
did not vest in him, it passed immediately from the Me- 
Cook dealers to plaintiff in error, as he paid the pur- 
chase price, received the delivery, obtained the money 
from those who each agreed to purchase one-fourth of 
the liquor, and delivered the same to them. This, under 
the provisions of our statute, as well as the general prin- 
ciples of law, would be considered a sale. 

The court in instructing the jury appears to have given 
two instructions numbered 4. This probably was an 
inadvertence and a clerical error on the part of the 
court and to some extent, at least, in violation of section 
55, ch. 19, Comp. St. 1909. We find no record of any 
objections upon this ground at the time of the giving of 
the instruction and the attention of the court was prob- 
ably not called to the error. Under the rule laid down 
in Kastner v. State, 58 Neb. 767, the error can avail noth- 
ing if no exception was specifically taken on that point 
at the time the charge was given to the jury. 

- The charge in the indictment was that plaintiff in 
error had sold one quart of the intoxicating liquor to J. 
A. Anderson. The court gave the jury instruction num- 
bered 6, which is as follows: “The court instructs you, 
gentlemen of the jury, that if from all the evidence in 
this case you believe, beyond a reasonable doubt, that 
certain whiskey was shipped to one F. A. Freed, under 
the name of F. A. Reed, and a bill of lading was for- 
warded with draft attached, and yon also believe from 
the evidence that the said F. A. Freed refused to take 
said whiskey, and that he told the defendant that he 
might have it, and that he gave him an order for it, and 


Vou. 85] SEPTEMBER TERM, 1909. 405 


Skiles vy. State. 


you further believe from all the evidence that J. A. An- 
derson paid the defendant money with which to pay for 
said whiskey, and that such payment was made with the 
understanding between Anderson and the defendant that 
said Anderson was to have said whiskey or a part thereof, 
and you also believe from all the evidence that with said 
money the defendant paid for the said whiskey or a part 
thereof, and that he secured said whiskey from the rail- 
road company and delivered the same or a part thereof 
to J. A. Anderson, then the court instructs you that such 
transactions would constitute a sale of said whiskey by 
the defendant to Anderson, and if you should so find, and 
that beyond a reasonable doubt, you shall return a ver- 
dict of guilty.” Plaintiff in error excepted. The instruc- 
tion covers substantially the facts of the case, and we are 
unable to see that plaintiff in error was prejudiced by 
any part thereof. 

The second instruction numbered 4 is complained of in 
connection with the one numbered 6, and was excepted 
to in the following language: “To the giving of this 
instruction No, 4 the defendant excepts, this being the 
second No. 4 given by the court.” ‘There is nothing to 
show that this exception was taken before the reading of 
the instruction to the jury. As above suggested, had the 
attention of the court been called to the error before the 
instruction was given, it would doubtless have been cor- 
rected. Assuming that the exception would reach the 
body of the instruction, we must still hold that there was 
no error. 

If plaintiff in error can be held to have purchased the 
whiskey from the vendors, the house at McCook, and 
sold it to Anderson, he was guilty of a violation of the 
statute in making the sale. If such were not the case, 
and he simply acted as a go-between in the transfer of 
the whiskey, he would still be guilty as an aider and 
abettor in the violation of the law; but, as was held in 
Wagner v. State, 48 Neb. 1, there are no accessories in 
misdemeanors. ‘Those whose conduct is such that it 
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would constitute them accessories before the fact, if the 
principal offense were a felony, are, if it be a misde- 
meanor, guilty as principals.” 

No reversible error being found in the case, the judg- 


ment of.the district court is 
AFFIRMED. 


May P. McKINNON, APPELLEE, Y. WINFIELD S. HOLDEN, 
APPELLANT. 


Foxep November 19, 1909. No. 15,817. 


1. Appeal: New Issues. A prayer for Judgment in the district court 
for a less sum than was demanded by plaintiff in the county 
court, where the action originated, does not constitute a variance, 
or amount to a change of issue; and, where the defendant on 
appeal sets forth in his answer other defenses than those pre- 
sented by him in the county court, he will not be permitted to 
assail plaintiff’s reply to such new defenses as creating new and 
different issues from those tried in the court below. 


2. Accord and Satisfaction. A check for a less amount than the con- 
tract price of a certain lot of corn sold and delivered was sent 
by the debtor to the creditor without any condition as to its 
acceptance. It was accompanied by a statement in the nature of 
a set-off which, if allowed, would balance the account. The 
check was accepted, deposited with a bank for collection, and suit 
was brought by the creditor against the debtor to recover the 
price of the corn on the same day the check was received. Held, 
That the acceptance of the check was not a bar to an action to 
recover the balance of the debt, and did not constitute an accord 
and satisfaction. 

: Burpen OF Proor: DiREcTING Verpicr. The defendant has 

the burden of proof to maintain the defense of accord and satisfac- 

tion; and, if he fails to establish all of the facts necessary to 
constitute such a defense, it is proper for the court to direct the 
jury to return a verdict for the plaintiff. 


AppraL from the district court for Lancaster county: 
LINCOLN Frost, Jupex. Affirmed. 


Greene & Greene, for appellant. 


T. F. A. Williams and Af. M. Starr, contra. 
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BaRNES, J. 


This was an action to recover the purchase price of a 
certain lot of corn alleged to have been sold and delivered 
by plaintiff to defendant. It appears that at the con- 
clusion of the evidence in the district court the jury 
were directed to return a verdict for the plaintiff. Judg- 
ment was entered on the verdict, and the defendant has 
brought the case here by appeal. 

Two principal grounds are urged for a reversal of the 
judgment, which are: (1) The court erred in overruling 
defendant’s motion to strike the plaintiff's petition from 
the files because of a variance or change of issues from 
those tried in the county court; (2) the court erred in 
directing the jury to return a verdict for the plaintiff. 
These contentions will be considered in the order of their 
presentation. 

1. The record discloses that the action was commenced 
in the county court of Lancaster county, where the plain- 
tiff prayed judgment for $773.30 with interest from April 
12, 1906, for corn sold and delivered by plaintiff to de- 
fendant at that date. The defendant by his answer 
denied that he ever had any business transaction of any 
kind with the plaintiff, and alleged that he purchased the 
corn in question from J. T. McKinnon, the plaintiff’s 
husband, to whom full payment had been made. The 
reply was a general denial. A trial resulted in a judg- 
ment for the defendant, and the plaintiff appealed. In 
the district court plaintiff set forth the same cause of ac- 
tion in her petition, and alleged that she had, since the 
commencement of the action, collected a part of the 
amount sued for, and demanded judgment for only $389.- 
75. or this defendant moved to strike the plaintiff’s 
petition from the files. His motion was overruled, and 
this ruling is assigned as error. This assignment does 
not seem to merit our serious consideration. The petition 
sets forth the identical cause of action sued on in the 
county court, and the defendant has no reason to com- 
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plain because the amount for which judgment was de- 
manded in the district court was less than the sum prayed 
for in the court below. Therefore there was no variance 
of which the defendant could complain. After his mo- 
tion was overruled defendant filed an answer which con- 
tained the defense pleaded in the county court, a plea of 
accord and satisfaction, and other new matter by way 
‘of an estoppel. To this answer plaintiff replied by a 
general denial, and an allegation that J. T. McKinnon, 
in the sale of the corn, acted as the agent of the plaintiff, 
as the defendant well knew. It thus appears that the 
defendant was responsible for the introduction of the 
new issues, if any such there were, and of course is 
in no position to complain of the result of his own 
departure. 

2. The evidence discloses that plaintiff was the owner 
of a farm situated a short distance from the village of 
Burr in Otoe county, Nebraska, which was rented to one 
Phelps for a part of the crop; that plaintiff's share of the 
corn raised thereon was 2,090 bushels; that defendant, a 
short time before this action was commenced, called J. T. 
McKinnon, who it appears transacted all of the plaintiff's 
business, by telephone at their home in Lincoln, and in a 
conversation then had with him purchased the corn in 
question at an agreed price per bushel, which amounted 
to $773.30; that the corn was thereupon delivered by 
Phelps to defendant at Burr, and was received by him; 
that shortly after defendant wrote J. T. McKinnon the 
following letter: “Office of W. S. Holden. Real Estate 
and Long Time Loans. Dealer in Grain. Burr, Neb., 
April 28, 1906. Mr. J. T. McKinnon, Lincoln, Neb. Dear 
Sir: Mr. Phelps asked me to pay for the shelling of your 
corn which I agreed to do. If this is not satisfactory to 
you please let me know, and [ will make it satisfactory. 
You had 2,090 bushels of corn, which amounted to 
$773.30; bill for shelling, $17.75; commission on sale of 
farm, $372.00; leaving you a balance of $383.55. In- 
closed please find check for same. Yours respectfully, 
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W. S. Holden.” The letter was received by McKinnon, 
the check was at once deposited by him in one of the city 
banks for collection, and on the same day plaintiff, find- 
ing the defendant in Lincoln, commenced this action 
against him. So far there is no conflict in the evidence. 
It further appears that the plaintiff’s husband had given 
the defendant a description of some land which he owned, 
as well as the farm owned by plaintiff, with a view to 
listing the same with defendant for sale; and, although it 
is not claimed that any contract was ever entered into 
between them which would meet the requirements of our 
statute, yet defendant sought, in the manner set forth in 
the letter above quoted, to collect from J. T. McKinnon a 
real estate broker’s commission of $372 for an alleged 
sale of his land. Upon this state of facts the defendant 
has attempted to predicate a defense of accord and satis- 
faction. 

‘ Now, it is apparent that, if this was not an accord and 
satisfaction within the meaning of the law, then it was 
the plain duty of the trial court to direct a verdict for 
the plaintiff. It must be noted that there was no dispute 
whatever at any time between the parties as to the cause 
of action sued on by the plaintiff. There was no con- 
troversy over the number of bushels of corn delivered to 
the defendant, and none whatever as to the total price 
for which it was sold. Defendant conceded the amount 
due for the corn, but sought to reduce the sum of his 
indebtedness by the items set forth in his letter, which 
he had charged to McKinnon, and after deducting those 
amounts he forwarded the check for $383.55. There had 
never beeh any compromise and settlement of the claim 
of plaintiff for the price of the corn; there had never been 
anything in that transaction to compromise; there had 
never been any compromise or settlement of the claim of 
Holden against J. T. McKinnon for the real estate 
broker’s commission, and the evidence discloses that this 
matter had never proceeded further than an assertion of 
it by defendant and a questioning of the charge by Mc- 
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Kinnon. It will be further noted that defendant’s re- 
mittance letter above quoted does not make the accept- 
ance of the check conditional on the allowance of the 
claim for commission. In fact the tenor of the letter in- 
dicates the contrary, and shows a desire to make satis- 
factory anything that should not be found so by Mc- 
Kinnon. 

This case is similar in its facts to the case of Cartan 
é& Jeffrey v. Thackaberry Co., 189 Ia. 586. There the de- 
fendant conceded the correctness of the plaintiffs’ claim 
for services, but asserted that it had a cause of action 
against them for damages on another transaction. The 
defendant sent them a check for the amount of the claim 
less $500, in a letter stating it to be the full indebtedness 
of the plaintiffs. Plaintiffs retained the money sent, and 
acknowledged the receipt of the check, but denied liabil- 
ity for the sum of $500, or any other sum, and proposed 
an arbitration, stating that, if no arrangement for arbi- 
tration or settlement could be made, they would bring 
suit for the remaining $500 as due on the account. In 
the Cartan & Jeffrey case a protest was in writing, while 
in the case at bar no acknowledgment in writing was 
sent, but suit for the balance was commenced on the same 
day that the check was received. In the opinion -of the 
Towa court we find the following: “The claim that de- 
fendant paid and plaintiffs accepted $403.80, remitted by 
check, in full satisfaction of a disputed claim for $903.80, 
is easily disposed of. There was no dispute between the 
parties as to the indebtedness of defendant to plaintiffs 
in the full sum of $903.80 on the account. Defendant 
insisted that plaintiffs owed defendant $500 by way of 
damages in a transaction haying no relation to the ac- 
count, and remitted the balance, which plaintiffs ac- 
cepted, not in full satisfaction, but as part payment. 
Now, it may be true that where a debtor questions the 
validity of an account, and remits a less amount than 
that claimed by way of compromise, and the creditor re- 
ceives and retains the amount thus remitted, the latter 
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precludes himself from making further claim under that 
account; but it is equally true that, where the debtor 
remits an amount less than the amount of an undisputed 
account, the creditor may retain the money and apply it 
on the account, and subsequently insist on the payment 
of:the balance. Even though the creditor agrees to ac- 
cept a sum less than the amount of an undisputed claim 
in full payment, and to release the balance, and does so 
receive the less amount agreed upon, his agreement to 
remit the balance is without consideration and invalid, 
unless there is some circumstance, such as the insolvency 
of the debtor, the giving of security, or other matter, ren- 
dering the arrangement presumably advantageous to the 
creditor to serve as‘a consideration for the release of the 
portion of the indebtedness not paid. Hngbretson v. 
Seiberling, 122 Ia. 522; Stoutenberg v. Huisman, 93 Ia. 
218; Myers v. Byington, 34 Ia. 205; Eldred v. Peterson, 
80 Ia. 264; Rea v. Owens, 37 Ia. 262; Bender v. Been, 78 
Ta, 283.” 

This court had occasion to pass upon this question in 
Fremont Foundry & Machine Co. v. Norton, 3 Neb. 
(Unof.) 804. It was there held that the acceptance by 
the creditor of a debtor’s check for less than the whole 
amount of a past due liquidated-account will not operate 
as an accord and satisfaction, unless such check is ac- 
companied by the condition that such acceptance shall 
be a full satisfaction and payment of the whole debt. See, 
also, Canadian Fish Co. v. McShane, 80 Neb. 551. 

In Sampson v. Northwestern National Life Ins. Co., 
ante, p. 319, we held that the receipt of money by a 
creditor, when accompanied by a letter giving the debtor’s 
views as to the amount of his liability, and its application 
on the amount the creditor claims to be due, without the 
creditor in any manner assenting to the debtor’s claim, 
is not an accord and satisfaction. This is our latest ex- 
pression on this question. To make the receipt of a part 
of the debt a discharge of the whole there must be a new 
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consideration, or a voluntary compromise of a disputable 
or disputed demand by which each party yields some- 
thing, or an accord and satisfaction by which a new con- 
tract is substituted. Indeed, it may be said that it is this 
yielding of something by the parties that constitutes the 
consideration that will support an accord and satisfac- 
tion. We think that the rule adopted by this court is sup- 
ported by the great weight of authority in this country, 
and it seems quite apparent that the facts of this case do 
not bring it within that rule. 

3. Defendant assigns error for the refusal of the trial 
court to sustain his objection to plaintiff’s deposition. It 
appears that no exceptions were filed to this deposition 
prior to the day of the trial in the district court; that 
when it was offered in evidence defendant objected to its 
admission on the ground that no notice had ever been 
served on the defendant or his agent, or attorney of 
record, of the taking of such deposition. We find, how- 
ever, attached to the notice to take the deposition is the 
affidavit of one Milton M. Starr, who is one of the at- 
torneys for the plaintiff, setting forth that on October 3, 
1906, he served a true and correct copy of such notice 
upon the law firm of Billingsley & Greene, attorneys for 
defendant, by delivering to said Billingsley & Greene a 
true copy of said notice. The fact of such service is not 
controverted by the defendant. The record shows that 
Billingsley & Greene appeared as attorneys for the defend- 
ant in the county court, and that they filed the answer 
for the defendant in the district court shortly after they 
were served by Mr. Starr with the notice to take the 
deposition in question. It thus appears that the objec- 
tion to the deposition wag without merit. 

T‘inally, we are satisfied from an examination of the 
record that no other judgment than one for the plaintiff 
could have been rendered by the district court. This 
being so, it was the duty of the trial judge to direct the 
jury to return a verdict for the plaintiff. . 


« 
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Tor the foregoing reasons, the judgment of the district 


court is in all things 


& 


AFFIRMED. 


JOHN TOBLER, APPELLEE, V. UNION STocK YARDS COMPANY, 


APPELLANT, 


Firep NoveMBER 19, 1909. No. 15,821. 


1. Appeal: Evipence: Harmress Error. The admission of immaterial 


evidence is not a ground for reversal unless it appears to have 
influenced the jury to the prejudice of the complaining party. 


2. Interest: MISTAKE oF CLERK: Remepy. In entering judgment on a 


verdict, the clerk should compute interest thereon from the date 
of its rendition, and not from the first day of the term. A mis- 
take in computation of interest should be corrected by the district 
court on motion, and is not a ground for reversal of the judg- 
ment. 


3. Appeal: Ixsrrucrions. Stating the issues to the jury by copying 


the pleadings in the instructions is a practice not to be com- 
mended, but, where it appears that such a course has not resulted 
in prejudice to the rights of the complaining party, it is not a 
sufficient ground for reversal. 


4, Master and Servant: APPLIANCES: ASSUMPTION OF RISK: QUESTIONS 


For Jury. An employee is entitled to assume that his employer 
has used due care to provide reasonably safe appliances for the 
doing of his work. Knowledge of the increased hazard resulting 
from the negligent location of a structure in dangerous proximity 
to a railroad track will not be imputed to an employee, using 
ordinary diligence to avoid it if properly located, because he was 
aware of its existence and general location; and, unless from 
the undisputed facts the court can declare, as a matter of law, 
that the employee actually had or was chargeable with such 
knowledge and thereby assumed the risk, those questions should 
be submitted to the jury. 


APPEAL from the district court for Douglas county: 


ABRAHAM L. SuTton, JuvcE. Affirmed. 


Greene, Breckenridge & Alatters, for appellant. 


Smyth, Smith & Schull, contra. 
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BARNES, J. 


Action in the district court for Douglas county against 
the Union Stock Yards Company, Limited, for damages 
on account of personal injuries sustained by John Tobler 
while working as a switchman on defendant’s cars. 
Plaintiff recovered a judgment for $1,712, and the defend- 
ant has appealed. 

It appears that at the time of the injury complained of 
defendant operated a railroad which connected its stock 
yards and the packing houses in South Omaha with the 
railroads centering there; that the plaintiff was employed 
by the defendant, and was a member of the crew engaged 
in switching cars from the stock yards to the packing 
houses; that he commenced work for defendant in Sep- 
tember, 1906, and continued in its service until the 28th 
day of January, 1907, at which time he was injured; that 
until about a week before the accident he worked in what 
is known as the “North Yard,” which is located about 
one-half a mile from the place where his injury occurred. 
It further appears that he was then transferred to the 
vicinity of the Cudahy packing plant, where he worked - 
with what was known as the “Cudahy engine crew,” which 
was engaged in switching cars to that plant. The record 
shows that there were several tracks leading from the 
yard into the icing sheds of the Cudahy company, one of 
which was called the “main icing track,” or “track No. 1,” 
and in close proximity thereto was another track desig- 
nated as “track No. 2.” These tracks run east and west, 
and on the north side of and close to track No. 2 the de- 
fendant had erected and maintained a watchman’s shanty. 
At the time of the injury the switching crew, of which de- 
fendant was one, was engaged in placing a number of 
cars in the icing sheds. They kicked or shunted one car 
onto the main or lead track toward the shed above men- 
tioned, on which the plaintiff, when it reached its proper 
position, set the brake. While he was performing that 
duty, the rest of the crew switched three cars onto track 
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No. 2, and plaintiff descended from the car on which he 
had set the brake, went rapidly to the cars which were 
coming in on track No. 2, met them at a point about 50 
feet east of the watchman’s shanty, caught hold of the 
ladder upon the side of the first car, and began to climb 
to the top of that car in order to set the brake thereon 
when it reached the icing shed. While he was rapidly 
ascending the ladder, but before he succceded in reaching 
the top of the car, he struck the watchman’s shanty, was 
knocked to the ground, and received the injuries com- 
plained of. With this summary statement of facts, we 
now proceed to the consideration of the assignments of 
error. 

1. Defendant contends that the court erred in permit- 
ting plaintiff to testify that he was married, over its ob- 
jections; and it is argued that the fact that he was a mar- 
ried man would naturally excite the sympathy of the jury 
and cause them to render an excessive verdict, while 
counsel for the plaintiff insist that the inquiry was a 
proper one. Without deciding this question, it is suffi- 
cient to say that we find nothing in the record which in 
any way indicates that the bare statement that the plain- 
tiff was married had any prejudicial effect upon the 
rights of the defendant. That fact does not seem to have 
been again referred to in any part of the evidence, and 
the record contains nothing in relation to plaintiff’s 
financial ability, or the condition of his family. If the 
evidence was improper, which we do not decide, it was 
not prejudicial, and therefore affords no ground for a 
reversal of the judgment. Missouri P. R. Co. v. Fox, 60 
Neb. 531. 

2. It is also urged that the judgment is excessive; that 
the clerk of the district court entered a judgment for the 
amount of the verdict, together with interest thereon, 
from the first day of the term, and thus violated section 
6752, Ann. St. 1909, which provides as follows: “TInter- 
est on all decrees and judgments for the payment of 
money shall be from the date of the rendition thereof.” 
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It seems that this contention is a meritorious one, but the 
error of the clerk affords no ground for a reversal of the 
judgment, because that matter could be, and doubtless 
will be, corrected, upon motion, by the district court. 
Considering the amount of the verdict, the only testi- 
mony as to the extent and result of the plaintiff's injury 
was his own and that of a physician called in his behalf. 
It appears beyond question that at the time he was in- 
jured he was working every day, Sundays included, and 
was earning $3.52 a day. That for four months there- 
after he was unable to do any work, and was then unable 
to continue in the service of the company because of the 
weakened condition of his arm, which had been fractured 
by the accident. Because of this, he sought and obtained 
employment from the Swift Packing Company, where he 
earned, on an average, $10 a week. That at the time of 
the trial his hand and arm were still in such a weakened 
condition that he could not perform severe manual labor, 
and, according to the testimony of the physician, that 
condition was likely to remain for at least six months or 
a year longer. We are therefore unable to say that the 
amount of the verdict was excessive. 

3. Defendant further contends that the district court 
erred in its statement of the case to the jury as found in 
the instruction given by that court upon his own motion. 
One point in support of this contention is that the trial 
court in stating the issues to the jury included in his 
instructions the allegations of the pleadings, and then 
stated: “In order to recover in this case, the plaintitf 
must show, first, that he was injured at the time and place 
substantially as alleged in his petition.” The argument 
to sustain this contention is that there was no evidence 
introduced by the plaintiff to prove certain matters set 
forth in his petition. For instance, that no order was 
given by the defendant with respect to the placing of the 
cars that were being shunted upon the side tracks; that 
there was no testimony that the plaiutiff was required, in 
the performance of his duties, to climb upon the car while 
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it was in motion; that there was no evidence that the 
work in which the plaintiff was engaged required him to 
ride freight cars by hanging on the side thereof when 
passing the watchman’s shanty. We have carefully ex- 
amined the plaintiff’s petition, and fail to find therein 
any of the statements above set forth. We are therefore 
constrained to hold that this objection is not well taken. 
While we have in some instances condemned the practice 
of copying the pleadings in the instructions to the jury, 
and believe that such a method of giving instructions 
should not be used by our district courts, we have never 
reversed a judgment for that reason, and we are satisfied 
from a careful examination of all of the instructions that 
defendant was not prejudiced by the use of that method 
in the case at bar. 

4. Defendant’s principal contention, as stated by coun- 
sel, is “that the plaintiff assumed the identical risk of 
injury which he encountered in the course of his employ- 
ment, and therefore cannot recover in this action.” This 
point has been argued by counsel at great length, in able 
and exhaustive briefs, and orally upon the hearing before 
the court. As we view the record, this is the only ques- 
tion presented by this appeal which merits our serious 
consideration. It appears from a careful exaimination of 
the bill of exceptions that at the conclusion of the plain- 
' tiff’s testimony counsel requested the court to direct the 
jury to return a verdict for the defendant. The request 
was refused, an exception was noted, and the defendant 
elected to stand upon the motion and declined to introduce 
any evidence in support of the defenses set forth by its 
answer. We find that the evidence fairly shows that the 
watchman’s shanty, which was the cause of the plaintiff's 
injury, was situated on the north side of track No. 2, and 
so close thereto as to leave a space of a trifle less than 17 
inches between its projecting eaves and the ladder on the 
side of an ordinary box car; that a man of ordinary size, 
while clinging to the ladder on the side of such a car, 

30 
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could not pass the shanty without being struck thereby. 
No reason is shown for placing the shanty in the situation 
where it stood, while, on the contrary, the record contains 
at least some evidence which tends to show that it might 
have been erected at a safe distance from any of the de- 
fendant’s switching tracks. It is quite apparent there- 
fore that the defendant was negligent in erecting and 
maintaining the structure in the manner and at tlie place 
above described. It is contended, however, that the dan- 
ger caused thereby was so obvious and so apparent that 
the plaintiff was charged, as a matter of law, with notice 
of it, and that by continuing in the defendant’s service he 
assumed the risk, was guilty of contributory negligence, 
and therefore cannot recover. To support this contention 
defendant has directed our attention to Chicago, B. & Q. 
R. Co. v. McGinnis, 49 Neb. 649; Anderson v. Union Stock 
Yards Co., 77 Neb. 196; Obermeyer v. Logeman Chair 
Mfg. Co., 120 Mo. App. 59, 96 8S. W. 673; Narramore v. 
Clevelund, C.,C. & St. L. R. Co., 96 Fed. 298; Evans Laun- 
dry Co. v. Crawford, 67 Neb. 153; and other like cases. 
We think those cases are clearly distinguishable from 
the one at bar. In the AfcGinnis case the plaintiff was 
injured by being struck by a structure called an “oil- 
house,”” which was situated too close to the defendant’s 
railroad track at Broken Bow, Nebraska. There the jury, 
in answer to certain questions submitted to them, found 
that the plaintiff had been employed as a brakeman on 
the defendant’s freight train about 14 months; that he 
had passed the oil-house in question prior to the time of 
the accident from two to six times a day for three days 
in each week during the time he had been working for the 
company; that he knew of the existence and location of 
the oil-house prior to the accident, and could have known 
of its existence and location from the early part of his 
services as brakeman; that at the time of the accident he 
did not look to see if he was approaching the oil-house or 
any other structure located near the track. It also ap- 
peared from the evidence of one of the defendant’s wit- 
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nesses that while the witness was working for the com- 
pany as a brakeman on the same train with plaintiff prior 
to the accident, and on the spur track where the injury 
occurred, he stood down on the end of the car and let his 
foot hang over; that plaintiff called to him to “look out 
for the shed,” referring to the oil-house in question. On 
those facts we held that the special findings were incon- 
sistent with the general verdict for the plaintiff; that by 
observing the operation of familiar and natural laws 
plaintiff would have been aware of the injury which would 
probably result from his attempt to ride past the oil- 
house while clinging to the side of the car; and that, being 
aware of the danger, he voluntarily aceepted the risk and 
could not recover for his injury. 

In Anderson v. Union Stock Yards Co., supra, it ap- 
peared that the plaintiff had been in the service of the 
defendant company, and engaged in switching, coupling 
and uncoupling cars at the point where the accident hap- 
pened, for several months; that the roadbed of the com- 
pany at that point was, and had been during all of the 
time of plaintifi’s service, illy constructed, badly out of 
repair, and obviously hazardous to the company’s em- 
ployees; that the tracks were winding and uneven, and 
continuously overflowed, or partly submerged by water 
from a nearby sewer; that there were holes and irregu- 
larities of the surface more or less filled with mud; that 
the cross-ties, or some of them, were above the surface at 
some places, and at others correspondingly depressed be- 


low the surface; that the defects were so great that, when . 


the cars moved over the tracks, they swayed and rocked 
from side to side to a degree rendering it dangerous for 
the plaintiff to walk along the tops of them, as he was 
frequently obliged to do in the discharge of his duties. 
The plaintiff was injured by stepping between the cars, 
one of which was moving, for the purpose of making a 
coupling, and, while attempting to retreat from that, posi- 
tion, lost his balance, swayed around, and was caught 
between the side of the car and a nearby platform, re- 


& 
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ceiving the injuries for which he sought to recover. We 
held that the plaintiff, under those facts, and with the 
knowledge of them, by remaining in the service of the 
company, assumed the risk of his injury. 

In Obermeyer v. Logeman Chair Mfg. Co., supra, the 
supreme court of Missouri held, in substance, that, where 
the master is negligent in furnishing a servant an unsafe 
place to work, the servant does not assume the risk of 
injury, caused by such negligence, although he knows, or 
by the exercise of ordinary care could know, that the place 
is unsafe; that, if the place provided for the servant to 
work is so obviously dangerous that a reasonably prudent 
man would not attempt to work in it, the servant by re- 
maining there is guilty of such contributory negligence 
as to prevent a recovery in case he is injured. That case, 
however, was submitted to the jury on the question of as- 
sumption of risk, and a judginent for the plaintiff was 
affirmed. 

Narramore v. Cleveland, C., C. & St. L. R. Co., supra, 

appears to be one which was governed by the Ohio statute, 
and therefore cannot be considered as authority in this 
case. : 
In Bvans Laundry Co, v. Crawford, supra, a judgment 
for the plaintiff was reversed because the court failed to 
properly instruct the jury on the law of assumption of 
risk, 

In the case at bar, however, it appears, without dis- 
pute, that the plaintiff had never been warned or notified 
by the ‘defendant company that the watchman’s shanty 
was dangerously close to the switching track, and that 
fact had never been called to his attention by any one. 
It further appears that he had never:seen a car standing 
in close proximity to the shanty, and had never been 
afforded an opportunity to estimate or observe the dis- 
tance between the shanty and a passing car; that he had 
never ridden or attempted to ride on the side of a car 
when passing the shanty during the short time he had 
been working at that point, but had at all times been on 
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the top of the cars, where he was required to be in order 
to set the brakes when they should reach their destina- 
tion; that he had seen the shanty, it is true, and knew in 
a general way where it was situated, yet it had never 
oecurred to him that it was an element of danger. It was 
also shown that his attention at the time he received the 
injury was directed to another member of the crew, from 
whom he was receiving, and through whom he was trans- 
mitting, signals to and from the engineer, and his atten- 
tion was thus diverted from the shanty. 

Considering the foregoing facts, we are of opinion that 
this case should be ruled by Teaas & P. R.'Co. v. Swear- 
ingen, 196 U. S. 51, where it was said: “An employee is 
entitled to assume that his employer has used due care to 
provide reasonably safe appliances for the doing of his 
work. Knowledge of the increased hazard resulting from 
the negligent location in dangerous proximity to a rail- 
road track of a structure will not be imputed to an em- 
ployee, using ordinary diligence to avoid it if properly 
located, because he was aware of its existence and general 
location. It is for the jury to determine from all of the 
evidence whether he had actual knowledge of the danger.” 

It seems clear to us that in the case at bar the question 
of assumption of risk was properly submitted to the jury; 
that their verdict is sustained by the evidence. This re- 
quires an affirmance of the judgment, unless we declare, 
as a matter of law, that the plaintiff assumed the risk, 
and was therefore guilty of contributory negligence. 
Considering the nature of the evidence, we cannot so hold. 

¥or the foregoing reasons, the judgment of the district 
court is 

AFFIRMED. 
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JOHN J. O'CONNOR, APPELLEE, V. JOHN TIMMERMANN, 
APPELLANT. 


Firep NoveMBEerR 19, 1909. No. 15,815. 


Landlord and Tenant: LEASE: ForFErrurE. The leniency of a landlord 
in not insisting upon prompt payment of rent when due does not 
constitute a waiver of his right to a forfeiture of the lease for 
nonpayment of rent. 


APPEAL from the district court for Sarpy county: 
Howarb KENNEDY, JuDGE. Affirmed. 


Charles W. Haller and James T. Begley, for appellant. 
J. J. O'Connor, I. J. Dunn and A. LE. Langdon, contra. 


LETTON, J. 


This is an action of forcible detainer to recover pos- 
session of 280 acres of land. The original written lease 
was made for five years, ending March 1, 1905. With the 
exception of the first year, as to which it was agreed the 
rent should be $750, the stipulated rent was $800 a year, 
payable $400 upon March 1 and $400 upon September 1, 
annually. At the expiration of the lease it was agreed 
that defendant should hold over as under the old lease. 
There is no dispute but that during the whole seven years 
the tenant never paid his rent promptly at the time due, 
and never paid the amount that he actually agreed to pay 
by the terms of the lease. A large amount was due at the 
end of the five-year term. 

Perhaps the theory of the defense is best stated in the 
language of counsel: “That the verdict and judgment are 
against the weight of the evidence and contrary to law, 
chiefly for the reason that O’Connor by a long course of 
dealings with Timmermann lulled him into a feeling of 
security and repose, and made him believe that failure 
to make prompt payment of rentals would not cause a 
forfeiture of his lease, and said O’Connor could not with- 
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out notice as to the future maintain a forfeiture.” It is 
further contended that credit should have been allowed 
by the court for the flooded lands, the new lease being 
made on that basis, and that, if this were done, there 
would be nothing due. The real defense seems to be that 
the plaintiff agreed that, because about 150 acres of the 
land were flooded for a number of years, the rent should 
be reduced. The evidence fails to show any. definite 
agreement of this nature. Moreover, we think this defense 
cannot be considered in this case, since, whatever may 
be the actual amount due under the contract, it is evi- 
dent that at least $500 was long past due at the time the 
notice to quit was served. In a letter dated February 11, 
1907, defendant paid $45, and promised to pay $500 more 
on the rent, which he never did. The defendant at that 
time was more than $500 in arrears by his own admis- 
sion. If the leniency of a landlord in not insisting upon 
the strict payment of rent according to the terms of a 
lease would be a defense to an action to recover pos- 
session of the premises, then, indeed, the lot of a tenant 
might often be a hard one, since for their own protection 
landlords would insist upon strict compliance with the 
contract. 

Defendant cites the case of Huskill v. Myers, 36 W. Va. 
639, 15 S. I. 151, as sustaining his position, but we think 
it is not applicable. That was.an action in equity to 
enjoin subsequent lessees from interfering with a tenant 
in possession, and for specific performance of the lease 
by the lessor. The tenant had been paying rent, but not 
within the time required by the lease. Upon the theory 
that by reason of nonpayment the lease was forfeited, the 
landlord without acquiring possession or declaring a for- 
feiture made a second lease under which the defendant 
lessees sought to take possession. Relief was given, but 
the power of the court to extend relief to the tenant was 
placed upon the ground that it was a court of equity, 
which was founded “to relieve against the hardness of 
courts of common law, and notably to relieve against 
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forfeiture, even where it clearly exists.” The cases are 
not parallel. The evidence shows O’Connor had been 
demanding payment, and accepting such sums as the 
tenant was willing and able to pay. When the accumu- 
lation of arrears became too great, he requested the ten- 
ant to come in and have a settlement. Upon his failure 
to do this, he began this action under the provisions of 
section 1020 of the code, which provides that the action 
will lie against tenants holding over their terms, and that 
“a tenant shall be deemed to be holding over his term 
whenever he has failed, neglected, or refused to pay the 
rent or any part thereof when the same became due.” 

It is further contended that the acceptance of pay- 
ment of rent after September 1, 1906, constituted a 
waiver of forfeiture. This cannot be so. The unpaid 
rent constituted a debt owing from the tenant to the 
landlord, and the acceptance of money owing upon this 
debt, in the absence of any agreement or conditions 
whereby the landlord agreed to waive the forfeiture and 
reinstate the tenancy, could not affect his right to re- 
cover possession. A somewhat similar case is Cochran v. 
Philadelphia Mortgage & Trust Co., 70 Neb. 100, where a 
tenant long in arrears attempted t6 compel the landlord 
to waive the forfeiture by sending a check in payment of 
present rent, except that in the present case no attempt 
was made by the tenant to evade the forfeiture. 

The question of the right of defendant to a reduction 
of the amount of the rent on account of floods can be 
determined if an action is brought to recover upon the 
unpaid rent. It is immaterial here, because there is no 
claim that any portion of the rent for 1906 had ever been 
paid. 

There is no evidence that by the plaintiff’s leniency the 
defendant has been put in any worse position than he 
would have been in had strict performance on his part 
been enforced. There is a class of cases holding that one 
having the right to declare a forfeiture, who does not 
declare it when he is entitled to do so, waives the right, 
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but this rests upon the ground of estoppel. In such cases 
the lessee has usually incurred large expenditures or 
made valuable improvements believing that, by the land- 
lord failing to assert the right of forfeiture after breach 
of condition, it would not be asserted. This is not such 
a case. 

Under the law, no defense was established and the dis- 
trict court properly directed a verdict for the plaintiff. 
The judgment of the district court is 


AFFIRMED. 


Grorch W. BERGE, APPELLEE, V. FRANK D. EaGEr, 
APPELLANT. 


Fuep November 19, 1909. No. 15,818. 


Fraud: FALSE REPRESENTATIONS. In an action to recover for fraud 
and deceit in the sale of a newspaper plant and business wherein 
it is alleged that the vendor falsely represented the newspaper 
had a bona fide subscription list of 14,000 subscribers, when in 
truth it had not to exceed 1,000, and that it was falsely repre- 
sented that the net profits of the business were $5,000 per annum, 
when in fact it was a losing business, held, that the numben 
of subscribers to the paper and the amount of the business and 
profits of the establishment were material considerations inducing 
the purchase. Held, also, that the representations were such as 
the buyer had a right to rely upon, the matters concerning which 
they were made being peculiarly within the knowledge of the 
seller. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, Jupce. Affirmed. 


Charles 0. Whedon, for appellant. 
George W. Berge, contra. 


LETTON, J. 


This is an action to recover damages for fraud and 
deceit whereby it is alleged the plaintiff was induced to 
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enter into a contract for the purchase of a certain news- 
paper plant. An answer and reply were filed, and the 
case submitted to a jury, which rendered a verdict in 
favor of the plaintiff. After the return of the verdict 
the defendant moved for judgment non obstante vere- 
dicto. This motion was overruled and judgment en- 
tered upon the verdict, from which judgment the defend- 
ant has appealed. 

The only question before us is upon the motion and 
whether or not the pleadings are sufficient to uphold the 
verdict. The petition is by no means a model pleading. 
Under its allegations the plaintiff seeks to recover dam- 
ages for fraud in inducing him to enter into the contract. 
He also seeks to recover on account of certain acts of de- 
fendant which he alleges constitute a breach of the con- 
tract, and these are combined in one cause of action. It 
is also unnecessarily long and prolix, consisting of nearly 
eight typewritten pages. Summarized, it pleads: (1) 
That on the 6th day of April, 1905, defendant owned a 
weekly newspaper, known as the “Nebraska Independ- 
ent,” with a printing establishment, consisting of the 
machinery, material and fixtures usually used in such 
plants, and particularly described in exhibit B. (2) The 
defendant had been in the business for ten years and was 
fully acquainted with the value of the plant, newspaper 
and subscription list; that these facts were peculiarly 
within his knowledge, and not within the knowledge of 
any one else. (3) That the plaintiff was inexperienced 
in the business and had no knowledge of the value of 
any of the items; that he had no means of ascer- 
taining the value except as represented by the de- 
fendant, and that he relied upon the defendant’s state- 
ments. (4) That he so informed defendant; that de- 
fendant then stated that the representations were based 
upon his own knowledge, and he would warrant that the 
property and business was ‘of the value of $12,000; that 
the physical property was valued $6,600, and the news- 
paper and subscription list were worth $6,000; that the 
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type, machinery and appliances were new and in good 
condition; that the newspaper had a bone fide circulation 
and subscription list of 15,000 names; that the subscrip- 
tion list and other names in the office were not in the 
hands of any other persons, and that the list then ex- 
hibited and furnished by defendant was the only copy 
in existence; that the business had yielded a net profit of 
$5,000 a year. (5) That the plaintiff believed these rep- 
resentations and relied upon them, and that while plain- 
tiff was considering the purchase defendant reduced the 
price to $11,500, and reduced the number of names in the 
subscription list to 14,000, again representing that this 
was a bona fide subscription list in every respect, and 
that all the persons represented by said list were bona 
fide subscribers to the paper; that plaintiff, relying upon 
all of defendant’s representations, closed the deal and paid 
defendant $11,500 for the property. The sixth paragraph 
specifically and at great length negatives the representa- 
tions alleged, and pleads their falsity, and the petition 
ends with allegations of damage and prayer for recovery. 

The answer admits the execution of the contracts and 
the payment of $11,500 for the property, and denies any 
false representations whatever. It further alleges that 
shortly prior to the 6th of April, 1905, the plaintiff en- 
tered upon an investigation of the books of the business 
and of the subscription list; that on the 6th of April, by 
agreement, he took possession of all the property for the 
purpose of investigation and examination; that he 
selected one Watkins, a practical and experienced news- 
paper man, for that purpose, and that Watkins was placed 
in possession and control of the office and business be- 
tween the 6th and 18th days of April; that during this 
time all mail for the newspaper was delivered to the 
plaintiff, who had possession and control of the property, 
except the editing and publishing of the paper; that on 
the 15th of April plaintiff stated he had about concluded 
not to purchase unless defendant would make a reduc- 
tion; that negotiations continued during the day, and 
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defendant finally agreed to sell the property for $11,500; 
that plaintiff was afforded every opportunity to acquaint 
himself with the value and extent of the same and of the 
subscription list, and is now estopped to recover any- 
thing from the defendant. 

In reply, the plaintiff denies that either by himself or 
by his agent he entered upon an investigation of the books, 
subscription list and property; avers that he told de- 
fendant he would have to rely entirely upon his repre- 
sentations and statements; denies that he placed Watkins 
in charge of the plant for the purpose of examining the 
property; and alleges that Watkins was present in the 
office of the newspaper with the defendant for the purpose 
of learning something about the way of running the 
newspaper and printing plant, so that he would be able 
to conduct the business. He denies that he complained 
of the condition or value of the property on April 15, and 
says that he knew nothing about the value or condition 
of the property until in May, 1905, and that as soon ag 
he discovered the fraud he demanded that the plaintiff 
either take the property back and refund the purchase 
money or pay the damages he had sustained. 

The first point made by defendant is that the pleadings 
do not contain the statement of any fact which affords a 
basis of an action for fraud and deceit. A large portion 
of his brief is devoted to a discussion of the proposition 
that the false representations of the value of the property 
charged to have been made are not sufficient to support a 
verdict for deceit. While admitting that it is a general 
rule, which, however, has many exceptions, that a state- 
ment by a vendor of the value of the article he is selling 
is usually held to be merely the expression of an opinion, 
“dealer’s talk,” and not the representation of a fact upon 
which an action for fraud and deceit might be founded, 
we believe it unnecessary to consider this point. We will 
also accept as sound the furtber proposition that a fraud- 
ulent representation must be of a material fact, and that 
injury must result in order to recover. Tested by these 
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canons, let us see whether the petition contains any di- 
rect and specific statements of fact upon which, if made 
as alleged, the vendee was entitled to rely, and the truth 
or falsity of which statements of fact he was not then in 
a position to know or readily ascertain, and as to which 
he would be compelled to rely upon defendant’s represen- 
tations. 

The first direct statement of fact as to which it was im- 
possible that the plaintiff could acquire any definite and 
certain knowledge as to its truth or falsity within the 
time allowed is “that said weekly newspaper had a bona 
fide circulation and subscription list of 15,000 names.” 
The direct representation of this as a fact is alleged, and 
it is further alleged that “the defendant wilfully and 
fraudulently put on said subscription list, prior to said 
sale to this plaintiff, thousands of names which were not 
bona fide subscribers and who had not in any way sub- 
scribed for said paper.” The fact of whether or not the 
newspaper had 15,000 bona fide subscribers or whether 
in truth or in fact it only had 1,000 paying subscribers 
was one of great importance and of much moment in 
determining whether the publication was or would be in 
the future a profitable enterprise or whether it was worth 
the price. The income depended largely on the number 
of bona fide paying subscribers, and, while in the future 
the patronage might be withdrawn, a bona fide list of 
14,000 or 15,000 subscribers would be an asset of great 
yalue. From its very nature, its genuineness could not 
be readily ascertained. It was peculiarly within the de- 
fendant’s knowledge, and, if the representation was 
false, it would be an actionable deceit. 

Another direct representation pleaded is that the sub- 
scription list furnished to plaintiff by the defendant was 
the only copy in existence; that this list and all other 
names in the office were not in the hands of any other 
person or persons; and it is charged that the defendant 
himself had retained a copy of the list and other names 
as well, and that copies had been taken by other persons 
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with the knowledge and consent of defendant and were in 
the hands of other publishers. It is also charged that by 
reason of this fact another publisher, who had one of 
these copies, was enabled to circulate an article injurious 
to plaintiff among the subscribers to the paper. The fact 
that a rival publisher had a copy of the list might ma- 
terially affect the value of the business and might entitle 
plaintiff to recover damages to the extent that he might 
prove he suffered pecuniary loss in consequence. If he 
had known of this fact before the purchase, it might, and 
probably would, have had the effect to make him decline 
to buy. If made, we think it was a material representa- 
tion. 

Another direct representation set forth is “that said 
printing and newspaper business had yielded the defend- 
ant a net profit of $5,000 a year.” This is a fact which 
was peculiarly within the knowledge of the vendor, and 
could not be within the knowledge of the vendee, unless 
true and accurate books of account had been kept for 
some years previous to the sale, and sufficient opportunity 
afforded to the vendee to ‘investigate and determine 
whether such was the fact. 

It is also alleged “that the business had not yielded a 
profit to the defendant of $5,000, or any other sum, a 
year, but was a losing business when defendant sold it 
to plaintiff.” A’ direct representation and warranty, as 
the petition pleads was made, that a certain business pro- 
duced a net amount of profit per annum is a direct al- 
legation of a fact, upon which a vendor has the right to 
rely, and which, if false, will support an action for deceit. 
Harvey v. Smith, 17 Ind. 272, is a case very similar to 
this. It concerned the sale of a newspaper plant and 
business, and the plaintiff counted upon false represen- 
tations as to the volume of the subscription list and the 
profits of the business. The court held that the number 
of subscribers to the paper and the amount of the busi- 
ness and profits of the establishment were material con- 
siderations inducing the purchase, and that the represen- 
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tations were such as the buyer had a.right to rely upon, 
the matters concerning which they were made being 
peculiarly within the knowledge of the seller. To the 
same effect as to the principles involved are Foley vt. 
Holtry, 48 Neb. 133; Mcikcibbin v. Day, T1 Neb. 280; 
Olcott v. Bolton, 50 Neb. 779; Handy v. Waldron, 18 R. 
T. 567, 49 Am. St. Rep. 794; Clark v. Ralls, 24 N. W. (Ta.) 
567. 

Aside from the denial of the allegations of the petition, 
the answer and reply present the issue of whether or not 
the plaintiff made, or was permitted to make, such inde- 
pendent investigation of the facts with reference to the 
property and subscription list that he should be held to 
have relied upon this investigation instead of upon the 
representations, if any, made to him by the defendant. 
As to this issue, if the proofs supported plaintiff's posi- 
tion, the pleadings would sustain a verdict, if the jury 
also found the facts stated in the petition to be true. The 
evidence is not before us, but we are entitled to presume 
that it conformed to the issies made. This presumption 
being indulged in, we think the petition pleaded a number 
of direct representations of fact affecting the value of the 
property sold, which representations, if false in the par- 
ticulars alleged, would justify and uphold an action for 
damages. 

For these reasons, the judgment of the district court is 


AFFIRMED. 


BEN TROUSIL, APPELLEE, V. JOSEPH W. BAYER, APPELLANT. 
Fitep NovemBer 19, 1909. No. 15,834. 


1. Assault and Battery: Damacres: PLeapine. In a civil action for 
assault and battery, it is unnecessary to specifically allege such 
damages as are necessary and usual consequences of the act com- 
plained of. 


3. 


In such a case, recovery may be had for 
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all such damages as are shown to have necessarily followed the 
act from the time of the wrongful act to the time of trial, upon 
a@ general plea of the wrongful act of the defendant and the per- 
sonal injury of the plaintiff. 


APPEAL from the district court for Saline county: 
LEsLie G. Hurp, Jupen. Affirmed. 


M. H. Fleming and Hastings & Ireland, for appellant. 
Hall, Woods & Pound and Bartos & Bartos, contra. 


Lerron, J. 


This is an action to recover damages for assault and 
battery. Verdict and judgment for plaintiff for $200, and 
defendant appeals. The principal errors assigned by the 
defendant are that the damages are excessive, and that 
the verdict is not sustained by the evidence, and was the 
result of passion and prejudice. 

The evidence shows that the plaintiff, who was a young 
farmer about 22 years old, was quite severely injured by 
reason of the assault. The physician who was called to 
attend him upon the day of the assault testified that the 
young man was delirious when he arrived at his home; 
that both eyes were blacked; that his nose was bloody and 
the bones crushed, and that there was a swollen and 
bloody place upon his head. There is other evidence as to 
the severity of the injuries, which, together with that of 
the physician, was sufficient to sustain a much larger 
verdict. As to the evidence not being sufficient to sup- 
port the verdict generally, it is enough to say that, while 
it was conflicting in its nature, and while it was impos- 
sible for all the facts testified to by the witnesses to be 
true, still, if the jury believed the plaintifi’s witnesses, 
there is no lack of evidence to support the verdict, and it 
bears no appearance of being the result of anything but 
careful consideration of the testimony. 

It is next contended that the allegations in the petition 
are such that the plaintiff is not entitled to recover ex- 
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cept for damages which he suffered before the beginning 
of the action, and that evidence as to his condition after- 
wards is not within the issues, and was erroneously ad- 
mitted. The assault was committed upon the 18th of 
May, 1907, and the petition was filed upon the 29th of 
May, 1907. The allegation of the petition in this respect, 
after setting out the assault and battery in detail, is 
“that by reason of said assault plaintiff became sick and 
continued so for a week, and is likely to continue so sick 
to be for some time to come.” Under the allegutions in the 
petition, we think that it was entirely competent for the 
plaintiff to prove the extent of his injuries and the extent 
of the physical disability which resulted from the assault. 
and battery. The present injury suffered with all the 
consequences which directly ensued therefrom constituted 
a single cause of action, and the plaintiff was entitled to 
prove the same up to the time of the trial. The petition, 
while \nartistically drawn, is sufficient to allow such re- 
covery. The petition in Harshman v. Rose, 50 Neb. 113, 
had a greater paucity of allegation than the petition in 
this case, and it was held sufficient to admit evidence of 
plaintiffs condition up to the time of trial. In an action 
for assault and battery, special allegations are’ unneces- 
sary where such damages only are sued for as are neces- 
sary or usual consequences of the act complained of. 3 
Cye. 1082. The cases cited by plaintiff are none of them 
applicable to a cause of action for personal injury. 

Defendant also complains of the refusal of the court 
to admit testimony as to specific acts of the plaintiff for 
the purpose of proving that he was of a quarrelsome and 
contentious disposition. But proof of this nature must 
be as to general reputation, and not as to specific acts. 
Golder v. Innd, 50 Neb. 867. 

The form of the judgment is also complained of, since 
it permits the plaintiff to recover from the defendant “the 
sum of $200 and interest and costs of suit.” While it was 
unnecessary for the court to render judgment for interest, 


31 


434 NEBRASKA REPORTS. [Vou. 85 


Chan v. City of South Omaha. 


the statute providing that interest shall be paid upon 
judgments, it could in nowise harm the defendant. 

A large number of objections were also made to the 
form and substance of certain questions asked plaintiff 
upon his examination in chief. Possibly it would not 
have been error to have sustained the objections to some 
of these questions, but, as to the greater number of thein, 
we find no error in admitting the testimony. As to the 
others, while the evidence was perhaps immaterial, we 
find nothing prejudicial to the defendant. 

After considering the whole testimony, we are inclined 
to think that the appellant ought to thank the jury for 
letting him off so easily, if they believed the testimony of 
plaintiff's witnesses. The judgment of the district court 
is 

AFFIRMED. 


. 


JOHN L. CHAN BT AL., APPELLEES, V. Clty OF SoUTH 
OMAHA, ET AL., APPELLANTS, 


Firep Novemper 19, 1909. No. 15,809. 


1. Cities: ReraVEMENT: REMONSTRANCE: “Owner.” An executor or an 
administrator in the possession of and exercising complete con- 
trol over the real property of his decedent, if his authority to re- 
monstrate is not challenged by the heirs or devisees of said 
decedent, is an owner of such real estate within the meaning of 
the statute authorizing the owners of 50 per cent. of the foot 
frontage of real estate subject to special assessments within an 
improvement district by remonstrating to deprive the city council 
of power to repave the streets within said district at the expense 
of the real estate situated therein. 


2. A guardian in like control of the 
real estate of his ward, is also an owner within the meaning of 
said statute. So, also, the surviving spouse of the owner of a 
homestead and a tenant in common are owners. 

3. : : SIGNATURE OF CORPORATION. The name of a 


corporate owner of real estate subject to such an assessment may 
lawfully be affixed by the president thereof to such a remon- 
strance. 
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: SiGNuNG By INITIAL, Names signed by ini- 
tial which identify the remonstrant by reference to the property 
owned by the signer should also be received, where objection is 
not made by the council to the fact that the first name is not 
signed in full. 


AprrEaL from the district court for Douglas county: 
Howarp KENNEDY, Juper. Affirmed. 


W. C. Lambert and S. L. Winters, for appellants. 


A. H. Murdock and E. T,. Farnsworth, contra. 


Root, J. 


This is an action to cancel special assessments levied 
upon plaintiffs’ real estate in South Omaha for the pur- 
pose of defraying three-fifths of the expense incurred in 
repaving a part of Twenty-fourth street in said city. 
Plaintiffs prevailed, and defendants appeal. 

The tax was assessed in 1905. In 19038 the legislature 
by chapter 17, laws 1908, authorized the city of South 
Omaha to issue bonds to pay for improving street inter- 
sections and such parts of streets and alleys as are not 
subject to special assessments but are within improve- 
ment districts. In 1905 the city charter was so amended 
that streets might be repaved upon the city’s initiative, 
and provided: “No repavement, as herein provided, shall 
be ordered or made if a remonstrance against the making 
of the same is filed with the city clerk during the time the 
ordinance declaring the necessity therefor is pending, 
which remonstrance shall be signed by the owners of fifty 
per cent. at least of the foot frontage on the street, or the 
part thereof to be repaved as the case may be.” Laws 
1905, ch. 20, sec. 110, subd. XVI. A remonstrance pur- 
porting to represent more than 50 per cent. of the foot 
frontage in said district was filed July 10, 1905, and sub- 
mitted by the council to the city engineer and the city 
attorney. The record does not show that the remonstrants 
were given a hearing on their objections, nor that they 
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were afforded any opportunity to establish their claim of 
ownership to the tracts and lots of land represented by 
them. The city attorney and the city engineer, on the 
third day after the objections were filed, reported to tl 
council that a frontage of only 5,180 feet was represented 
by the remonstrance, but in nowise indicated the names 
rejected. The remonstrance does not seem to have been 
formally overruled, but from thenceforward was ignored. 
The statute does not provide that a hearing shall be 
given the remonstrants if their right to remonstrate or 
the sufficiency of their number is questioned, so that, 
whenever the sufficiency of the remonstrance is questioned 
in court, the fact should be determined without reference 
to the action of the city officials. The district court : 
found that the owners of 50 per cent. of the foot frontage 
in said district had remonstrated against the repavement 
of the street, and that the city council was without juris- 
diction to levy the assessments in suit. 

1. It appears from the stipulations in the bill of ex- 
ceptions that the total foot frontage of the district re- 
paved is 2,121.3 feet, and that the United States govern- 
ment is the owner of 180 feet thereof. The 180 feet 
should be deducted from the entire frontage, leaving 
1,991.3 feet. Armstrong v. Ogden City, 12 Utah, 476; 
Herman v. City of Omaha, T5 Neb. 489. Defendants ad- 
mit that all of the signatures to the remonstrance are 
genuine, and that many of the remonstrants owned the 
real estate described opposite their names. The issue, 
therefore, is whether in July, 1905, certain signers of the 
remonstrance owned lots or parts of lots fronting on 
twenty-fourth street in said paving district. 

2, It seems that John J. Joslin died prior to 1905, the . 
owner of certain lots aggregating 630 feet frontage in 
said district. By his last will and testament, which has 
been duly probated in Douglas county, the testator nom- 
‘jnated Suviah Joslin and Charles S. Joslin as executrix 
and executor thereof, and authorized them to sell all of 
his real estate not specifically devised, He made specific 
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devises of real estate other than the South Omaha prop- 
erty, created various trusts, authorized his executors to 
complete improvements on his South Omaha property, 
and devised the residue of his estate in equal shares to 
said Suviah Joslin, Charles 8. Joslin and one other per- 
son. The estate had not been settled in 1905, but all of 
its assets were in the possession of the executrix and ex- 
ecutor, who signed the remonstrance. The remonstrants 
were owners within the meaning of the statute, supra. 
Portsmouth Savings Bank v. City of Omaha, 67 Neb. 50. 
Complaint is made that the executrix signs as to certain 
lots and the executor for the remaining tracts owned by 
the estate and included in the district, and it is argued 
that each representative of the estate should have signed 
the protest as to all of said lots. While it may be neces- 
sary for the representatives to act jointly to convey the 
real estate, a remonstrance signed by either representa- 
tive for the purpose of protecting the estate is valid. 
The respective administrators of the Akofer, Crowell 
and Eggers estates and the executrix of the last will and 
testament of William Schmeling, deceased, signed said 
remonstrance. In each instance the decedent at the time 
of his demise owned real estate fronting on Twenty-fourth 
street within said district. In each case the remonstrator 
was in possession of and managing the estate of his or 
her decedent. Mrs. Schmeling owned one-third of the 
real estate represented by her remonstrance, and Mrs. 
Eggers, Mrs. Akofer and Mrs. Schmeling, respectively, 
occupied as a home for herself and children the lots rep- 
resented by her remonstrance, and had so occupied the 
property preceding the death of her decedent. Mrs. 
Eggers was also guardian for her infant children. No 
one disputed the right of any one of said remonstrants to 
represent the property of the estate, and, under the cir- 
cumstances, the remonsirant was an owner within the 
meaning of the statute. The word owner has no technical 
meaning, but its definition will contract or expand ac- 
cording to the subject matter to which it is applied. A 
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moment’s reflection will recall that in the criminal law 
_a mere bailee may be the owner of personal property, 
that the same rule holds good in replevin and trover, and 
that in condemnation proceedings all persons having any 
interest, estate or easement by way of lien, charge or in- 
cumbrance in the property to be taken is an owner thereof. 
Many examples may he found by an examination of 6 
Words and Phrases, p. 5185 et seq. In Allen v. City of 
Portiand, 35 Or, 420, and Los Angeles Lighting Co. v. City 
of Los Angeles, 106 Cal. 156, it is held that an executor, a 
guardian or a tenant in common is the owner of land 
within the meaning of the statute granting owners power 
identical with that conferred by the Nebraska statute, 
supra. See, also, Morey v. City of Duluth, 75 Minn. 221. 
It may be that, if the heir, devisee or other person en- 
titled to the fee of the lots had denied the right of the 
remonstrant to represent the estate, the city council 
would have been justified in rejecting the signatures. The 
record affirmatively discloses that the authority of the 
remonstrants was not questioned by any other owner of 
the property represented by the signers. 

We have not lost sight of the cases holding that an 
administrator or an executor not vested with title to the 
real estute of his testator igs not an owner thereof within 
the meaning of the statutes directing city authorities to 
make improvements and levy special assessments to de- 
fray the cost thereof upon abutting lots, whenever a cer- 
tain percentage of such owners petition the authorities 
to so act. There is sound reason for relaxing the defini- 
tion in the former and restricting it in the latter instance. 
In Nebraska, an executor, unless authorized by his testa- 
tor’s will, an administrator or a guardian, cannot sell, 
convey or in any manner incumber the estate which he 
represents, except in conformity with an order of court 
made in proceedings provided therefor by statute, but it 
is his duty to exert himself under all circumstances to 
protect and conserve the estate within his possession or 
under his control. A cotenant also has authority to pro- 
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tect the property which he holds for the benefit of ail of 
the persons interested therein. In some instances the 
executor or administrator merely added his title to his 
signature, and in other cases representatives signed with- 
out descriptive or qualifying words other than a refer- 
ence to the property they were assuming to represent. It 
is insisted that the quality of those acts is individual, and 
not representative. Allen v. City of Portland, 35 Or. 420, 
is cited in support of the argument. In that case a title 
was rejected as surplusage and a signature upheld be- 
cause the remonstrant owned the land in his individual 
capacity. And we are of opinion that, if a remonstrant 
is an owner of real estate in any sense of the word, anel 
no other person claiming to own the identical property 
challenges the remonstrant’s authority to represent said 
real estate, the municipal authorities cannot lJawfully 
reject the signature for the sole reason that technical 
words of description are not grammatically included in 
the signature. 

3. The signature of S. Ritchie by his attorney in fact, 
A. 8. Ritchie, should be counted. Ritchie's power of at- 
torney was not recorded at the time the remonstrance was 
signed, but it had been executed, and authorized the at- 
torney to manage the real estate, lease it, collect rents 
and remove tenants. The principal never repudiated the 
act of his attorney, and the city council could not usurp 
the prerogative of the landowner. 

4. Objection is made to the signature of K. Tombrink 
and of H. Tombrink, each for 60 feet frontage in said 
district. The litigants have stipulated that Herman 
Tombrink owned lot 6, block 61, and Katie Tombrink lot 
4, block 23. The remonstrance is signed K. Tombrink and 
H. Tombrink. Mrs. Tombrink testified that she told her 
husband to sign her name to said remonstrance for her, 
and that he did so in her presence. The fact that he signed 
for himself by his initial only ought not to defeat his re 
monstrance. The signatures are genuine. Wach signer is 
identified in the remonstrance as the owner of a definite 
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lot or a certain tract of Jand in the improvement district. 
No objection seems to have beer made that signing by 
initial did not amount to a legal signature. We think, 
therefore, that Tombrink’s signature should be counted. 
For the same reasons, the signatures of Peterson, Heafey, 
Gay, Fisher and McCreary should be counted. Jacob 
Levy, who signed as J. Levy, was a witness in the case, 
and testified to signing the remoustrance. 

5. Certain property in the district is owned by the 
TFowler-Cowles Mortgage Company, a corporation, and 
its name was attached to the remonstrance by its presi- 
dent. All of the corporate stock was then, and still is, 
owned by the president and his wife. A nominal board 
of directors was in existence; but the president had pos- 
session and control of the property. The board of direc- 
tors did not authorize the signature; but the stockholders 
all assented thereto, and have never repudiated this act 
of the president. The signature was sufficient to warn 
the city council that the owner of that property was 
objecting to the repavement. 

We also count the signature of C. A. Birney. The testi- 
mony of the witness Wilcox, taken altogether, and un- 
contradicted as it is, establishes that Birney owned the 
property he purported to represent in the remonstrauce. 
The signatures of Honey and Chandler, tenants in con- 
mon, have been counted for but 60 feet, being lot 6, block 
78. John Carroll’s signature is counted. The deed dated 
July 6, conveying his property, was not delivered until 
August, subsequent to the enactment of the repavement 
ordinance. We have not counted the signatures of Row- 
_ley, Rudersdorf, Huberman, I'rank Wallace or Darling 
& Sons, nor included the frontage they claimed to rep- 
resent. / 

A careful examination of the evidence, assisted by the 
arguments and briefs of counsel for both sides, convinces 
us that the proof establishes that the owners of 1,585.3 
feet of frontage within the improvement district remon- 
strated against the repavement thereof, and that the 
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veionstrance has an excess of 589 feet over the amount 
required by statute to divest the council of authority to 
make that improvement at the expense of said property 
owners. 
The judgment of the district court therefore is right, 
and is 
AFFIRMED. 


BANK OF ALMA, APPELLANT, V. DAviD N. HAMILTON ET 
AL., APPELLEES. 


FItep NoveMBER 19, 1909. No. 15,836. 


1. Equity: Limiratrions. If a litigant asks affirmative equitable relief, 
he will be required to do justice himself with regard to any equity 
arising out of the subject matter of the action in favor of his 
adversary, and the statute of limitations is no bar to the imposi- 
tion of such conditions. 


2. Quieting Title: Evipencr. The evidence examined in the opinion, 
and held to sustain the judgment. 


APPEAL from the district court for Harlan county: 
Harry 8S. DUNGAN, JUDGE. Affirmed. 


John Everson, W. S. Morlan and J. G. Thompson, for 
appellant. 


G. Norberg and Gomer Thomas, contra. 


Root, J. 


This is an action to quiet plaintiff's title to a quarter 
section of land in Harlan county. Defendant Hamilton 
made a cross-demand for an accounting and prevailed. 
Plaintiff appeals. 

In 1895 Hamilton and a Mr. Gardner traded certain 
chattels to Mrs. Carpenter for the farm in question, and 
she, by their direction, conveyed it to plaintiff’s cashier. 
The land was subsequently transferred to plaintiff, and 
by it sold to a Mr. Robinson, but a deed has not been 
made to the purchaser. Plaintiff alleges that it has had 
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adverse possession of the land for more than ten years 
next preceding the commencement of this suit. Counsel 
for plaintiff suggests in his briefs, and argued at the bar, 
that the bank was a mortgagee in possession; that Hamil- 
ton’s right to redeem accrued more than ten years before 
this action was instituted and the statute of limitations 
bars him from any relief. Plaintiff asks for affirmative 
equitable relief and it ‘should do equity as a condition 
precedent to receiving any assistance from the court. 
Kerr v. McCreary, 84 Neb. 315. The statute of limita- 
tions does not deprive the court of power to impose those 
conditions. Hobson v. Huxtable, 79 Neb. 340. 

Coming therefore to the merits of the case, the cashier - 
testifies that he loaned Hamilton and Gardner $600 upon 
the latter’s representation that it was to be used as boot 
money to close up the trade with Mrs. Carpenter; that 
title to the land was taken by the witness as secprity for 
the payment of that loan; that subsequently he loaned 
the parties, for Hamilton’s exclusive benefit, $100; that 
the notes have not been paid, but that Gardner, about 
two years after the execution of the deed, orally renounced 
all right to redeem the land. Hamilton did not partici- 
pate in the negotiations which were ca. ried on with plain- 
tiff’s cashier by Gardner. Hamilton testifies that no money 
was paid Mrs. Carpenter in the trade, but that Beddoe, 
her agent and brother-in-law, received about $100 com- 
mission; that the witness did not authorize Gardner to 
borrow money from the bank or pledge Hamilton's inter- 
est in the land. It is argued that the bank ought to re- 
cover $700, with interest, because no one explicitly con- 
tradicts the cashier’s testimony that that amount of - 
money was loaned on the credit of the transfer from Mrs. 
Carpenter. There is, however, evidence tending strongly 
to corroborate Hamilton and weaken plaintiff’s evidence 
on this point. In the first place, the $641 note is signed 
by Gardner alone, whereas the bill for $106 bears the 
signature of Gardner and Hamilton. At the time the 
Carpenter deed was made there were unreleased chattel 
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mortgages from Gardner to plaintiff and to its cashier, 
aggregating $2,000, on file with the county clerk of Har- 
lan county. Gardner and the cashier testified that the 
former owed little, if anything, to the mortgagees, and 
they were protecting Gardner’s property from seizure by 
his creditors; but it is probable that Gardner did owe 
those mortgagees considerable money at the time the deed 
was made, and that the $641 note evidenced part of that 
debt. No entries in the records of the bank or in the 
private books of its cashier were produced to show that 
anything was paid to Gardner or Hamilton about the 
time the larger note was given. True, .there is evidence 
to the effect that mice had mutilated some of these 
records; but the bank’s cashbooks for that period were 
intact, and confessedly did not contain any evidence rele- 
vant in this case. Gardner, an intimate friend and ‘one 
time business associate of the cashier, testified for plain- 
tiff, and states that he has forgotten all of the details of 
the transaction. Carpenter and Beddoe were not pro- 
duced, nor their testimony taken, and the evidence fairly 
preponderates in favor of a finding that the woman was 
not paid any cash consideration in the trade, nor her 
agent more than $100, which is evidenced by the smaller 
note. Finally, the bond for a deed was signed one day, 
and acknowledged two days subsequent to the date of the 
larger note. It was prepared by plaintiff’s vice-president, 
a practicing attorney, and signed by the cashier. The 
cashier testified that he always examined documents be- 
fore signing them, and probably read the bond before 
signing his name thereto, although he does not remember 
the fact. Documents executed contemporaneous with a 
transaction in dispute become landmarks by which to cor- 
rect, adjust and supply the imperfections and uncertain- 
ties of memory. They supply convincing evidence of con- 
troverted facts and will be construed most strongly 
against their author. Hert v. Ten Eyck, 2 Johns. Ch. 
(N. ¥.) *62; Aller v. Cotten, 5 Ga. 341; Thomas v. Paul, 
87 Wis. 607; 1 Moore, Facts, sec. 11. 
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Considering all of the evidence, the trial court was 
justified in finding that Hamilton’s interest in the land 
was not pledged for payment of the $600 note. The 
amount found due him is $774.61. Counsel for plaintiff 
assert that upon any theory of the case the judgment is 
excessive, but fails to furnish dates and amounts from 
which a computation should be made according to his 
scheme, and does not make the calculation himself. It is 
evident from the briefs that some allowance was made 
the cashier for services rendered, and the record indicates 
that Hamilton is not given credit for the use of the grass 
land. It also appears from the evidence, although such 
an issue was not presented by the pleadings, that each of 
the notes is tainted by usury. If credit is given plain- 
tiff for $700 with 10 per cent. simple interest thereon to 
the date of the sale of the farm, for taxes paid with 10 
per cent. interest thereon, and $5 a year for collecting 
rents, and it is charged with $1,900, the net considera- 
tion of said sale, there is a balance due Hamilton of 
$694.45. If Hamilton’s share is not to be held for any 
part of the $600 note, there is due him $840.52. He does 
not ask to have the decree of the district co irt modified, 
and plaintiff has no just cause for complaint. 

The judgment of the district court is 

AFFIRMED. 


WILLIAM HENDERSON v. STATE OF NEBRASKA, 
FiLteD NoveMBER 19, 1909. No. 16,219. 


1. Rape: Evipexce. In prosecutions for rape, where the defendant 
testifies and unequivocally denies committing the offense, the tes- 
timony of the prosecutrix as to the main fact must be corrobo- 
rated to uphold a conviction. 


In such a case, after the prosecutrix has testified 
to a commission of the offense, it is competent to prove in cor. 
roboration of her testimony as to the main fact that, recently after 
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the alleged outrage, she made complaint to those to whom a 
statement of such an occurrence would naturally be made; but on 
direct examination such testimony should be confined to the bare 
fact that complaint was made, and details of the event, including 
the identity of the person accused, are not proper subjects of in- 
quiry, unless the complaint was a spontaneous unpremeditated 
statement so closely connected with the act as to be part of the 
res geste. 

: Instructions. In the trial of a case for rape, it is error for 
the court to inform the jury that such complaint is a corrobora- 
ting circumstance, but the jury should be permitted to give it 
such weight in that regard as to them may seem proper, 


4. Cases Distinguished. Fitzgerald v. State, 78 Neb. 1, and Mott v, 
State, 83 Neb. 226, distinguished. 


Error to the district court for Grant county: JAMES 
R. Hanna, Jupen. leeversed. 


W. A. Prince, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


Root, J. 


Plaintiff in error was convicted in the district court 
for Grant county of the crime of rape, charged to have 
been committed upon one Emma C. Biles, forcibly and 
against her will. Henderson testified in his own behalf, 
and admitted the fact of sexual intercourse, but stated 
that it was With the woman’s consent. The woman made 
complaint to her husband about 20 hours after the event, 
and they were permitted, over defendant’s objections, to 
testify to that fact. The court instructed the jury that, 
unless the prosecutrix was corroborated upon material 
points, they ought not to convict the defendant. Instruc- 
tion numbered 12 was also given, and is as follows: “The 
jury are instructed that, if you believe from the evidence 
that the prosecuting witness told her husband of the as- 
sault alleged to have been made on her, at the earliest 
opportunity, then that is a corroborating circumstance 
tending to sustain the truth of her statements,” 
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Defendant urges that the court thereby invaded the 
province of the jury, and that in no event could the prose- 
cutrix by any act or statement of her own corroborate her 
testimony as to the criminal act. Fitzgerald v. State, 78 
Neb. 1, is cited by the defendant. In that case the de- 
fendant was not arrested until after the prosecutrix gave 
birth to an illegitimate child, and theretofore she. had 
made no complaint. The only evidence purporting to 
corroborate the prosecutrix was proof that about the time 
she became pregnant she was frequently in defendant’s 
company. It was properly held that a conviction could 
not be sustained upon that state of facts because of the 
lack of corroborative evidence. Mott v. State, 83 Neb. 
226, is also cited. In that case the prosecutrix made no 
complaint until in an advanced state of pregnancy. Upon 
a consideration of all of the facts in that case, it will be 
understood that the point now considered was not in- 
volved. The gist of that decision is that the testimony 
of the prosecutrix concerning independent collateral facts 
will not be received in corroboration of her testimony 
relative to the main fact. It was furthermore held that 
the evidence was insufficient to sustain the verdict. 

In Garrison v. People, 6 Neb, 274, we held that it was 
not error for the court to refuse to instruct the jury that 
it could not convict the defendant upon the unsupported 
testimony of the prosecutrix. In Mathews v. State, 19 
Neb. 330, the attention of the profession was drawn to the 
fact that in Garrison v. People, supra, a bill of exceptions 
of the evidence had not been preserved, and that it was not 
intended in that case to hold that a conviction of rape 
would be sustained upon the testimony of the prosecutrix, 
if her sworn statements were disputed by other testimony, 
and “there were no marks upon her person or clothing 
showing a recent struggle, or no complaint as soon after 
the occurrence as an opportunity offered.” In Murphy v. 
Statc, 15 Neb. 383, the prosecutrix testified that the de 
fendant, a colored man in her hushand’s employ, came into 
hher room as she was packing a trunk, and ravished her. 
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She made no complaint until after arriving in Burlington, 
Towa, the next day. It was held that it was for the jury, 
in the light of explanatory evidence submitted by the 
state, to say whether her complaint under all of the cir- 
cumstances should be considered in corroboration of the 
main fact testified to by her. In Wood v. State, 46 Neb. 
58, it was held that such testimony may be received in cor- 
roboration of the main fact. So, also, in State v. Meyers, 
46 Neb. 152, we held that such testimony may be received 
' as corroborative, but not independent, evidence of the 
main fact. This view of the law is fully sustained in a 
discussion of the subject written by the lamented Maxwell, 
for many years a member of this court. 32 Cent. Law J. 
' 102. But, while the injured female is permitted to show 
by her own testimony and that of others cognizant of the 
fact that she made complaint, we do not think that the 
details thereof, when not part of the res geste, should be 
received on her direct examination or as part of the state’s 
ease in chief. In Oleson v. State, 11 Neb. 276, we ac- 
cepted with approval Professor Greenleaf’s definition of 
the law of this subject; that is to say, that the prosecutrix 
may only be asked “whether she made complaint that such 
an outrage had been perpetrated upon her, and to receive 
only a simple yes or no.” In Wood v. State, supra, Judge 
IRVINE, in bis inimitable manner, discusses the philosophy 
of the rule, and it may be said to be well established in 
the jurisprudence of this state. It is possible that coun- 
sel in their ardor may succeed in inducing the trial court 
to permit the prosecutrix and those to whom she makes 
her statement to give the details thereof, on the theory 
that thereby they are simply testifying to her complaint, 
but a discriminating examination of our decisions upon 
that subject will instruct the student that, where the com- 
plaint did not form part of the res geste of the transac- 
tion, the fact of the complaint, but not its details, may be 
shown on direct examination in the state’s case in chief. 
Regina v. Osborne, Car. & Mar. (Eng.) *622; Bray v. 
State, 181 Ala. 46; Thompson v. State, 38 Ind. 39; Stevens 
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v. People, 158 Til. 111; State v. Daugherty, 63 Kan. 478; 
Johnson v. State, 21 Tex. App. 368; State v. Niles, 47 Vt. 
82; Brogy v. Commonicealth, 10 Grat. (Va.) 722; Stephen 
. v. State, 11 Ga. 225; Commonwealth v. Phillips, 162 Mass. 
504. Of course, if the defendant desires to draw out the 
facts on cross-examination of the witness, he may do so, 
and in that event the ordinary rules governing the redirect 
examination of witnesses will apply. The time that 
elapsed between the alleged. commission of the offense and 
the making of the complaint will not, as a matter of law, 
always control the admissibility of the testimony. State 
v. Niles, supra; Murphy v. State, 15 Neb. 383. 

Counsel for defendant cite Iowa decisions, but they 
have reference to a statute which provides that a defend- 
ant cannot be convicted of rape unless the prosecutrix 
“be corroborated by other evidence tending to connect the 
defendant with the commission of the offense.” In the 
application of that statute, the courts of our sister state 
hold that the prosecutrix cannot by her own testimony 
furnish that corroboration. Proving that the prosecutrix 
has been ravished and establishing that a defendant is the 
guilty man are very different propositions, and evidence 
tending to corroborate one fact does not necessarily nor 
logically confirm the other. We recognize the distinction, 
and, in the absence of a statute on the subject, hold that 
the unsupported testimony of the prosecutrix may be 
sufficient to identify the guilty party if the commission 
of the offense has first been established. Younger v. State, 
80 Neb. 201. In Iowa it is held that evidence to the effect 
that the prosecutrix did make complaint corroborates her 
testimony concerning the main fact. State v. Peterson, 
110 Ia. 647; State v. Carpenter, 124 Ia. 5; State v. Ral- 
ston, 189 Ia. 44. In the instant case the fact that the 
prosecutrix made complaint to her husband may or may 
not tend to support her testimony that she had been 
ravished, and the court should have permitted the jury 
to say whether that fact corroborated her or not. The 
jury should not have been told that testimony is corrobo- 
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rative. The jury, with propriety, might have been told 
that, if they found from the evidence that the prosecutrix 
made timely complaint to her husband, they might con- 
sider that fact in connection with the other facts and 
circumstances established by the evidence, in ascertaining 
whether the woman had been corroborated in her sworn 
statement that she had been ravished. From a considera- 
tion of the authorities heretofore cited, it will also be 
apparent that the state ought not to have been permitted 
to prove by Mr. Biles, over defendant’s objections, the 
details of the woman’s complaint. In Younger v. State, 
80 Neb. 201, the statement made by the prosecutrix was 
part of the res gest, and therefore not within the gen- 
eral rule. As there must be a new trial of this case, we 
refrain from commenting upon the evidence. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED. 
LETToN, J., concurring. 


I concur. I think it was error to give the fourteenth 
instruction, which is identical with the one which was 
given in Cardwell v. State, 60 Neb. 480, because, while 
applicable to the facts in that case, it is not at all ap- 
plicable to the facts in this. 


Further, I am of the opinion that the evidence does not 
sustain the verdict. 


Fawcett, J., concurs. 


32 
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AMELIA S. JOHNSON, APPELLEE, V. WILLIAM DAHLE, 
APPELLANT. 


Frep NovEMBER 19, 1909. No. 15,798. 


1. Bastards: EvineNce. In a prosecution for bastardy, proof that de- 
fendant promised to marry complainant, when informed of her 
pregnancy, may be admitted to corroborate her testimony as to 
paternity, where the promise was voluntarily made without ref- 
erence to a compromise or settlement. 


2, Appeal: ExcLusion oF WITNESSES: REvieEw. An order excusing a 
witness without permitting him to testify for the reason that he 
violated a rule excluding witnesses from the courtroom cannot 
be reviewed in absence of an exception. 


HARMLESS Error. An order excusing a witness 
without permitting him to testify for the reason that he violated 
a rule excluding witnesses from the courtroom cannot be made 
the basis of a reversal, where the record fails to show that ap- 
pellant was prejudiced by the ruling. 


: DIscrETION OF CourT. Whether complainant’s answer to a 
question at a preliminary hearing in a bastardy case should be 
read a second time to the jury in the district court, because mis- 
stated by her counsel in his argument, is a matter for the de- 
termination of the trial court, and its ruling thereon will only be 
reversed for an abuse of discretion. 


APPEAL from the district court for Polk county: 
GEORGE F. Corcoran, Juper. Affirmed. 


John C. Martin and E. EH. Stanton, for appellant. 
King & Bittner and Mills, Mills & Beebe, contra. 
Rose, J. 


This is an appeal by defendant from a judgment of filia- 
tion directing him to pay $1,200 for the maintenance of 
plaintiff's child. Some question is raised as to the suffi- 
ciency of the evidence, but it is ample in every respect to 
justify the jury’s verdict of guilty. 

At the trial plaintiff and her father were permitted to 
testify that in their presence defendant was informed of 
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plaintiff's pregnancy, and that he confessed he was to 
blame and offered to marry her. The admission of this 
testimony is assigned as error, within the meaning of the 
rule that a defendant’s rejected offer to compromise a 
contemplated prosecution for bastardy by marrying com- 
plainant is not admissible in evidence. Lisy v. Dufek, 50 
Neb. 226; Robb v. Hewitt, 39 Neb. 217; Olson v. Peterson, 
33 Neb. 358. In the present case there was no suit pend- 
ing between the parties at the time the offer was inade, 
and plaintiff’s proofs indicated that no intention of a 
purpose to bring one had been communicated to defend- 
ant. ‘Plaintiff and her father stated there had been no 
attempt on their part to make a compromise, and that the 
admission of guilt and offer of marriage were voluntarily 
made without threat or inducement. On the testimony as 
it appears in the record the trial court was fully justified 
in admitting proof of the proposal under the rule that 
defendant’s promise to marry complainant, if voluntarily 
made with knowledge of her pregnancy, but not as an 
offer of compromise or settlement, may be received to cor- 
voborate her testimony on the question of paternity. 
Woodward v. Shaw, 18 Me. 304; Luney v. State, 109 Ala. 
34. This assignment of error must therefore be over- 
ruled. 

At the beginning of the trial the court on the urgent 
request of defendant adopted a peremptory rule for the 
separation of witnesses on penalty of excluding from the 
stand any one who should remain in the courtroom and 
listen to testimony. In violation of this rule defendant 
himself offered as a witness Art. A. Johnson. Objection 
was made by plaintiff. The court enforced the rule and 
would not permit the witness to testify. This is also made 
the basis of an assignment of error, but it cannot be con- 
sidered for the reason the record fails to disclose an 
exception to the order excusing the witness. Henning Lar- 
sen was also offered as a witness on behalf of de- 
fendant, but was excused on the same ground without 
having been permitted to testify. There was an ex- 
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ception to this ruling, which is likewise assigned as 
error. The objection to the court’s holding is based 
on the following circumstances as viewed from de- 
fendant’s standpoint: Larsen had not been subpoenaed 
as a witness, but was in the courtroom, heard part of 
plaintifi’s testimony just before an evening adjournment, 
and immediately thereafter notified defendant for the 
first time of material facts at variance with statements . 
made by plaintiff in her testimony. Upon the opening of 
court next morning these circumstances were disclosed 
and Larsen was called as a witness. Defendant insists 
he was not at fault and ought not to be deprived of the 
benefit of Larsen’s testimony. The question thus pre- 
sented requires a reference to some of the proofs. Plain- 
tiff in corroborating her direct evidence testified that 
defendant on the evening of October 6, 1906, took her to 
Stromsburg, for the second time, to Dr. Flippin for the 
purpose of procuring an abortion, and that defendant and 
the physician tried to induce her to submit to an opera- 
tion for that purpose. When the court excused Larsen as 
a witness without permitting him to testify, defendant 
offered to prove by him that on the evening of October 6, 
1906, shortly after 6 o’clock, Larsen drove with defendant 
from the latter’s residence to the village of Clarks to at- 
tend lodge, remained with defendant until 10 or 11 o’clock 
and then drove home with him. There was no offer to 
prove any other fact by Larsen. Plaintiff’s corroborating 
testimony that defendant took her to a physician October 
6, 1906, for the purpose stated had already been contra- 
dicted by both defendant and Dr. Flippin. Defendant’s 
criticism of the court’s ruling as stated in his brief is: 
“The testimony offered and rejected directly impeached 
the complainant as to her statements as to when and 
where such attempt was made.” The testimony which 
defendant thus intended to impeach in a civil suit related 
to a mere corroborating circumstance, and not to the di- 
rect, convincing evidence on which the verdict is based. 
If the witness had been allowed to testify and the offered 
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proof had been excluded in the regular course of exami- 
nation, the rulings to that effect would not have required 
a reversal on account of prejudice, when viewed in the 
light of the entire record. It is therefore unnecessary to 
determine whether the court erred in excusing the witness 
Larsen without permitting him to testify. 

Misconduct of counsel for plaintiff in the argument to 
the jury and an erroneous ruling in reference thereto are 
the remaining points. A controversy arose between op- 
posing counsel with respect to a variance in plaintiff’s 
testimony at the preliminary hearing before the county 
court and at the trial in the district court. Defendant in- 
sists that counsel for plaintiff misstated one of her an- 
swers, and that the trial court refused to correct the mis- 
statement or to have the testimony read to the jury. The 
jury heard the testimony, including that reduced to writ- 
ing by the county judge. While opposimg counsel dis- 
agreed, the record does not show that either the jury or 
the court had any misapprehension as to what plaintiff 
said at either hearing. The jury did not ask the court to 
restate any of the evidence or to have any part of it read. 
The trial court in its discretion was the judge of whether 
either was necessary or proper, or whether both proposi- 
tions should be ignored. It left the jury to their recollec- 
tion of the testimony, and instructed them that on behalf 
of defendant it was their duty to consider any variations 
in plaintiff’s testimony before the county court and be- 
fore the jury. The trial court did not correct any state- 
ment of plaintiff’s counsel further than to refer the jury 
to the evidence, and the record does not show any abuse 
of discretion in that respect or in refusing to restate or 
read the statement in dispute. 

No prejudicial error appearing in the proceedings be- 
low, the judgment is 

AFFIRMED. 

Fawcett, J. 


I think the evidence is wholly insufficient, and that the 
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court erred in excluding the testimony of the witness 
Larsen. 


JULIUS THIELE, APPELLANT, V. J. E. L. CAREY, APPELLEE. 
Firep Novemser 19, 1909. No. 15,808. 


1. Pleading: Surriciency, A petition disclosing by alleged facts that 
defendant received a payment of purchase money on a land con- - 
tract which was terminated under circumstances showing that in 
justice and fairness the money ought to be returned to plaintiff 
states a cause of action. 


2. Limitation of Actions: AcTION ror Monty Hap AND RECEIVED. The 
statute of limitations does not begin to run against an action for 
money had and received, where the suit'is brought by a purchaser 
of land for the sole purpose of recovering a payment thereon 
under a contract violated by defendant, until the contract has 
been terminated. 


APPEAL from the district court for Cuming county: 
Guy T. Graves, JUDGE. Reversed. 


T. M. Franse, for appeant. 
Moodie & Burke, contra. 


Ross, J. 


This is an action to recover back a payment of $50 on 
the purchase price of 244 acres of land in Cuming county 
under a petition containing allegations to the effect that 
defendant agreed to convey the land to plaintiff for 
$12,810 and subsequently repudiated the contract. De- 
fendant demurred on the grounds that the petition does 
not state facts sufficient to constitute a cause of action 
and that the action is barred by the statute of limitations. 
The district court sustained the demurrer on both grounds. 
Plaintiff refused to plead further and the action was dis- 
missed. This is an appeal by plaintiff. 

The questions presented require an examination of the 
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petition, which alleges, in substance, that on June 10, 
1902, plaintiff by his agent, William Givens, purchased 
from defendant 244 acres of land in Cuming county at 
$52.50 an acre, and as a partial payment gave Givens a 
$50 check for defendant, who cashed it and retained the 
money with full knowledge that plaintiff was purchaser 
and that Givens acted as plaintiff's agent; that defendant 
agreed to convey the land within a reasonable time and 
to furnish an abstract showing good title, whereupon 
plaintiff was to pay $12,760, the remainder of the purchase 
price; that the check was indorsed by Givens, and that it 
was in the following form: “West Point, Neb., June 10, 
1902. Pay to the order of William Givens ($50) fifty and 
no-100 dollars. J. Thiele. Part payment on land deal for 
J. E. L. Carey land. Paid June 14, 1902. Nebraska State 
Bank, West Point, Nebraska”; that upon the giving of 
the check defendant gave a receipt as follows: “June 10, 
1902. Received from William Givens $50 on farm for two 
weeks. J. E. L. Carey. Witnessed by C. L. Stockman”; 
that plaintiff at all times has been and is now ready to 
perform his part of the contract, and has at all times in- 
sisted and now insists upon its performance; that the 
failure to perform was and is exclusively the fault and 
neglect of defendant; that plaintiff frequently, until the 
commencement of the suit, demanded performance of the 
contract, but defendant rescinded the same and refused 
to perform; that on July 15, 1903, plaintiff and his agent 
again demanded performance and the execution of a deed, 
and that defendant then repudiated his agreement, re- 
scinded the contract, and stated he would not be bound by 
it and would never deed the property to plaintiff; that 
at the time of making the contract defendant had no title 
to a portion of the land, 160 acres in extent, haying ac- 
quired title thereto December 14, 1905, and conveyed the 
same February 28, 1906, to Johann Brehmer for $8,574.15, 
thereby divesting himself of the power to keep his agree- 
ment. The prayer is for judgment for $50 and interest 
from June 10, 1902. 
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The holdings of the trial court that the petition is in- 
sufficient and that the action is barred by the statute of 
limitations lead to an inquiry into the nature of plain- 
tiff’s cause of action, if one exists under the facts pleaded. 
The petition docs not state that plaintiff entered into 
possession of the premises under his contract, and con- 
sequently no question of surrendering possession is ma- 
terial to the inquiry. It is clear the pleader did not at- 
tempt to sue for damages for breach of contract. The 
only relief sought is a recovery of the purchase money 
paid and interest, the consideration for the payment hav- 
ing failed. Plaintiff might have brought a suit on the 
contract for a breach of its provisions, and might have 
asked to recover the $50 payment as an item of damages. 
Such a suit could have been brought as soon as vendor 
refused to perform. Beck v. Staats, 80 Neb. 482. This, 
however, he did not do. The petition nevertheless states 
a cause of action, if the facts alleged bring plaintiff’s case 
within the well-established rule that a party who has 
ade a payment of purchase money on a contract which 
has been rescinded under circumstances entitling him to 
a return of the amount paid may recover the same in an 
action for money had and received. White v. Wood, 15 
Ala. 858; Scott v. Wallick, 24 Ind. 124; Hunt v. Sanders, 
1 A. K. Marsh. (Ky.) *552; Wright v. Dickinson, 67 
Mich. 580; Davis v. Strobridge, 44 Mich. 157; Atkinson v. 
Scott, 36 Mich. 18; Taylor v. Read, 19 Minn. 872; Weaver 
v. Bentley, 1 Caines (N. Y.) *47; Bier v. Smith, 25 W. 
Va. 830; Simmons v. Putnam, 11 Wis. *193; Tollensen v. 
Gunderson, 1 Wis. 108. While an action for money had 
and received is not recognized by the code, the courts of 
this state have authority to apply the principle on which 
it rests. Excluding immaterial statements as to defend- 
ant’s breach of contract by refusal to perform, enough is 
alleged in the petition to show that defendant received 
and retained 50 of purchase money which in justice and 
fairness he ouglit to return to plaintiff, and the latter's 
remedy under the facts stated is a civil action in the na- 
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ture of one for money had and received. School District 
vt. Thompson, 51 Neb. 857. 

The next inquiry is: When did the statute of limita- 
tions begin to run? The answer to this question depends 
on the date when the cause of action accrued. As long 
as the contract of purchase was in force, plaintiff could 
not maintain an action of this nature. Such an action 
will not lie until the contract has been terminated. Afid- 
dleport Woolen Mills Co. v. Titus, 35 Ohio St. 253; 
Towers v. Barrett, 1 T. R. (Eng.) 183; Simmons v. Put- 
nam, 11 Wis. *193. In Chesapeake & Ohio Canal Co. v. 
Knapp, 9 Pet. (U. S.) *541, *565, the supreme court of 
the United States said: “There can be no doubt that where 
the special contract remains open, the plaintiff’s remedy 
is on the contract; and he must set it forth specially in 
his declaration. But if the contract has been put an end 
to, the action for money had and received lies, to recover 
any payment that has been made under it.” 

It is positively stated in the petition that defendant 
rescinded the contract July 15, 1903, and declared he 
would never deed the property to plaintiff. To that time 
at least plaintiff demanded performance and stood upon 
the contract. After that date he acquiesced in the rescis- 
sion, elected to consider the contract at an end, and 
brought suit for the sole purpose of recovering his pay- 
’ ment of purchase money. Until the contract was actually 
at an end by his consent to the rescission, plaintiff had a 
right to insist on performance. As long as plaintiff was 
in good faith demanding a conveyance under the contract, 
when it was in force, he could not maintain a suit to re- 
cover back the payment made. In Simmons v. Putnam, 
11 Wis. *193, it is said: “If the contract is not rescinded, 
but remains open and in force, an action for money had 
and received would not lie to recover back the considera- 
tion paid, but the remedy was an action for damages.” It 
follows, therefore, that the statute of limitations does not 
hegin to run against an action for money had and re- 
ceived, when brought for the sole purpose of recovering 
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back a payment made under a contract to purchase land, 
until the agreement has been rescinded or otherwise ter- 
minated. Collins v. Thayer, 74 Ill. 188; Walker’s Assignee 
v. Walker, 21 Ky. Law Rep. 1521, 55 S. W. 726; Richards 
v, Allen, 17 Me. 296; Fogal v. Page, 13 N. Y. Supp. 656. In 
the present case the check through which defendant re- 
ceived the money was marked paid June 14, 1902, but it 
does not appear on the face of the petition that the con- 
tract had been terminated at a date earlier than July 15, 
1903. Defendant admits the suit was commenced May 4, 
1907. The time between these dates being less than four 
years, the petition does not show on its face that the ac- 
tion was barred. The contrary holding of the trial court 
was therefore erroneous. 
REVERSED. 


H. F. MILLER, APPELLEE, V. CHICAGO, BURLINGTON & 
Quincy RAILWAY COMPANY, AVPELLANT. 


Firep November 19, 1909. No. 15,794. 


1. Carriers: Liapmiry. “A common carrier of live stock cannot, by . 
contract with a shipper, relieve itself, either in whole or in part, 
from liability for injury or loss resulting from its own negli- 
gence.” Chicago, R. I. d P. R. Co. v. Witty, 32 Neb. 275. 


The acts of congress examined and referred to in 
the opinion held not to in any manner supersede or amend tha 
rule at common law with reference to the liability of a common 
carrier for its negligence in the transportation of property by 
interstate shipments. 


2. 


APPEAL from the district court for Custer county: 
Bruno O. Hostetrer, JuvcE. Affirmed. 


James E. Kelby and Arthur R. Wells, for appellant. 
Sullivan & Squires, contra. [ 


Fawcett, J. 


On September 18, 1906, plaintiff shipped two stallions 
from Cambria, Iowa, over defendant’s railroad to Broken 
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Bow, Nebraska. While the animals were in transit, the 
bedding in the car in which they were loaded caught fire 
and one of the stallions died as a result of inhaling the 
flames and smoke from the fire. This action was brought 
to recover $2,000, the alleged value of the stallion. De- 
fendant by its amended answer alleged that the shipment 
was interstate; that the rate of charge for the transporta- 
tion of the animal depended upon and was proportioned 
to the value of said horse, which value was fixed and 
declared by plaintiff; that plaintiff was advised of the rate 
to be charged, and that a greater rate would be charged 
for a greater value; that plaintiff placed “the value of 
$100 on said horse, upon which valuation the freight rate 
was assessed, and that by reason thereof plaintiff obtained 
the benefit of the lower rate determined by the value fixed 
by him, rather than the higher rate placed on a higher 
valuation according to the tariffs and classifications of 
defendant published and in force according to law at the 
time, whereby plaintiff is bound by said valuation, and in 
no event can he recover more than $100 for the loss of the 
horse. For reply to this amended answer, plaintiff set up 
the statute of the state of Iowa, which provided that no 
contract, rule or regulation should exempt any railroad 
corporation from its liability as a common carrier, and 
denied that he agreed to the valuation fixed upon the 
horse, or authorized any other person or agent to agree 
for him as to what the valuation of said horse was at the 
time of the shipment, and never agreed that the defendant 
was to be relieved from any liability which it might incur 
with reference to, or in connection with, said shipment. 
There was a trial to a jury, which resulted in a verdict for 
plaintiff for $1,815.50. Judgment was rendered upon the 
verdict, and defendant appeals. 

Defendant in its brief states the real questions in con- 
troversy thus: “The defendant requested the trial court 
to give a series of instructions numbered 2, 3 and 4, to the 
effect that the plaintiff was bound by the provisions of 
the tariffs uuder which the rate of charge for transporting 
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the animals had been fixed, and could recover not to ex- 
ceed $100 and interest from the date of shipment. The 
court refused the instructions asked by defendant, and 
gave to the jury instructions 9, 10 and 11, wherein he 
_told the jury that the defendant was subject to all the 
liabilities of a common carrier of said horse; that a con- 
tract between the shipper and the carrier, which limits 
the liability of the carrier or relieves it entirely or par- 
tially from damages for the loss of such stock, is void and 
of no effect, and that the defendant must answer for the 
full value of the animal. * * * The rulings on these 
instructions Severally were assigned as grounds of the 
motion for a new trial, which was overruled, and errors 
assigned thereon. It is to secure a review of these errors 
that this appeal is prosecuted. * * * Stated in its 
simplest terms, the question is whether the liability of the 
defendant for the loss of the horse is governed by the laws 
of Nebraska or by the laws of the United States with ref- 
erence to which and in compliance with which the tariffs 
of the carrier had been published and filed.” 

The contract relied upon by defendant contains a pro- 
vision to the effect that the shipper had been offered by 
the railroad company alternative rates proportioned to 
the value of said animal, said value being fixed and de- 
clared by the shipper or his agent, and that the shipper, 
in order to avail himself of said alternative rates and to 
secure the benefits thereof, declared the value of each of 
the said animals to be $100. The rate charged for the 
transportation of the animal was the rate fixed by the 
tariffs based upon the value declared in the contract of 
$100 a head. The record fairly sustains plaintiffs resume 
of the evidence as contained in his brief, viz.: That while 
the horses were en route, near the town of Hastings, in 
the state of Iowa, while the train was pulling up a steep 
grade, a fire originated in the car in which the horse was 
placed, caused probably by the sparks from the engine. 
As a result of the fire, the horse in controversy was burned 
and injured so that he died in the car somewhere between 
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Lincoln and Broken Bow, in the state of Nebraska. The 
occupants of an adjoining freight car discovered the fire 
and notified the engineer and train crew of that fact. 
The engineer and train crew made no immediate effort to 
extinguish the fire, but continued to run the train, while 
the car was burning, until] they reached the top of the 
grade. Those who discovered the fire carried water from 
some barrels in a box car, and later from the engine ten- 
der, while the train was still running, and tried to ex- 
tinguish the fire, but were unable to do so. With full 
knowledge of the burning car, the engineer refused to 
stop his train until as above indicated. That plaintiff did 
not personally load and bill the horse, nor was he present 
when the same was done. That his brother, Luther Mil- 
ler, had this done. That Luther Miller did not personally 
superintend the loading or procure the bill of lading, but 
had one L. O. Nelson, an employee, do so. Nelson was 
not expressly authorized to waive any of plaintiff’s rights, 
to fix any rates for shipment of the horse, or to agree to 
any value of the horse less than its true value. There ~ 
was no conversation between Nelson and the company’s 
agent as to the rate charged for shipment, the value of 
the horse, or of the conditions of the contract of shipment. 
After loading the horse upon the car, Nelson hurriedly 
went into the depot and procured the bill of lading. That 
the agent of the company had inserted in the contract of 
shipment as the value of the horse the sum of $100, and 
by the terms of the contract to which Nelson signed the 
name of Luther Miller, and not the name of the plaintiff, 
the company’s liability in connection with the shipment 
and the loss or injury to the horse was limited to the sum 
of $100. No freight was paid for the horses at the in- 
itial point of shipment, but freight was paid at the point 
of destination for the live horse, which was shipped with 
the horse involved in this case. The contract upon which 
defendant relies is substantially set out in defendant’s 
amended answer. 

The law in force in the state of Iowa at the time the 
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shipment was made (code, sec. 2074) was as follows: “No 
contract, receipt, rule or regulation shall exempt any 
railway corporation engaged in transporting persons or 
property from the liability of a common carrier, or car- 
rier of passengers, which would exist had no contract, 
receipt, rule or regulation been .made or entered into.” 
Section 4, art. XI of the constitution of Nebraska, is as 
follows: “The liability of railroad corporations as common 
carriers shall never be limited.” If the law governing 
this shipment is to be found in the sections of the Iowa 
statute and Nebraska constitution above quoted, defend- 
ant’s appeal is clearly without merit. But defendant in- 
sists that it is not bound by these sections, for the reason 
that the powers of congress over interstate commerce are 
plenary, and that legislation by congress supersedes any 
state laws which may have been theretofore in force; that 
the acts of congress regulating interstate commerce con- 
stitute a comprehensive body of law for the regulation of 
that commerce and of the rights and duties of those who 
engage therein; that the rights of the shipper and the 
duties of the carrier as to rates charged and service fur- 
nished and liabilities incurred in interstate commerce are 
fixed and determined by the tariffs which are published 
and filed by the carrier with the interstate commerce com- 
mission in pursuance to acts of congress; that to compel 
the defendant to pay the judgment rendered in this case 
would be to force it to violate the federal statutes regu- 
lating interstate commerce; that the reasonableness of the 
rate charged or the regulation of the tariffs as to the 
liability assumed by the carrier cannot be inquired into 
in this proceeding. In support of its contention, the de- 
fendant calls attention tc the act of congress to regulate 
commerce, approved February 4, 1887 (24 U. S. St. at 
Large, ch. 104, p. 379), the amendatory acts approved 
March 2, 1889 (25 U.S. St. at Large, ch. 382, p. 855), 
February 10, 1891 (26 U. S. St. at Large, ch. 128, p. 743), 
and February &, 1895 (28 U.S. St. at Large, ch. 61, p. 
643), the Elkins act, approved February 19, 1903, and the 
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Hepburn act, approved June 29, 1906, amending both the 
original interstate act and the Elkins act. Defendant 
quotes from the amended section 6 of the interstate com- 
merce act as follows: “That every common carrier sub- 
ject to the provisions of this act shall file with the conm- 
mission created by this act and print and keep open to 
public inspection schedules showing all the rates, fares, 
and charges for transportation. * * * The schedules 
printed as aforesaid by any such common carrier shall 
plainly state the places between which property and pas- 
sengers will be carried, and shall contain the classification 
of freight in force, and shall also state separately all ter- 
minal charges, storage charges, icing charges, and all other 
charges which the conmission may require, all privileges 
or facilities granted or allowed and any rules or regula. 
tions which in anywise change, affect, or determine any 
part or the ageregate of such aforesaid rates, fares, and 
charges, or the value of the service rendered to the pas- 
senger, shipper, or consignee. * * * No carrier, unless 
otherwise provided by this act, shall engage or partici- 
pate in the transportation of passengers or property, as 
defined in this act, unless the rates, fares, and charges 
upon which the same are transported by said carrier have 
been filed and published in accordance with the provisions 
of this act; nor shall any carrier charge or demand or 
collect or receive a greater or less or different compensa- 
tion for such transportation of passengers or property, or 
for any service in connection therewith, between the points 
named in such tariffs than the rates, fares, and charges 
which are specified in the tariff filed and in effect at the 
time; nor shall any carrier refund or remit in any man- 
ner or by any device any portion of the rates, fares, and 
charges so specified, nor extend to any shipper or person 
. any privileges or facilities in the transportation of pas- 
sengers or property, except such as are specified in such 
tariffs.” 34 U.S. St. at Large, pt. 1, ch. 3591, p. 586. 
Defendant also quotes from the Elkins act as amended 
by the Hepburn act, as follows: “The wilful failure upon 
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the part of any carrier subject to said acts to file and 
publish the tariffs or rates and charges as required by 
said acts or strictly to observe such tariffs until changed 
according to law, shall be a misdemeanor; * * * and 
it shall be unlawful for any person, persons, or corpora- 
tion to offer, grant, or give or to solicit, accept, or receive 
any rebate, concession, or discrimination in respect to the 
transportation of any property in interstate or foreign 
commerce by any common carrier subject to said act to 
regulate commerce and the acts amendatory thereof 
whereby any such property shall by any device whatever 
be transported at a less rate than that named in the tariffs 
published and filed by such carrier, as is required by said 
act to regulate commerce and the acts amendatory thereof, 
or whereby any other advantage is given or discrimina- 
tion is practiced. * * * Whenever any carrier files 
with the interstate commerce commission or publishes a 
particular rate under the provisions of the act to regulate 
commerce or acts amendatory thereto, or participates in 
any rates so filed or published, that rate as against such 
carrier, its officers, or agents in any prosecution begun 
under this act shall be conclusively deemed to be the 
legal rate, and any departure from such rate, or any offer 
to depart therefrom, shall be deemed to be an offense 
under this section of this act.” 34 U.S. St. at Large, 
pt. 1, ch. 3591, p. 587. 

Counsel for defendant also quote from and place great 
reliance upon Armour Co. v. United States, 209 U. S. 56, 
and Hart v. Pennsylvania R. Co., 112 U. S. 331. Hart 
v. Pennsylvama R. Co. was a very similar case indeed 
to the one at bar; and, if it were to be accepted as author- 
ity in this state, it would be conclusive of the defendant's 
right to a reversal of the judgment complained of. But 
that case has been previously cited.to this court in numer- 
ous other cases, among which are: Chicayo, R. I. & P. 
R. Co. v. Witty, 32 Neb. 275; Atchison, T. & S. F. R. Co. 
v. Lawler, 40 Neb. 356; Chicago, B. & Q. R. Co. v. Gar- 
diner, 51 Neb. 70; Pennsylvunia Co. v. Kennard Glass 
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& Paint Co., 59 Neb. 485. In all of these cases this court 
disregarded Hart v. Pennsylvania R. Co., and adhered to 
the rule announced in Chicago, R. I. & P. R. Co. v. Witty, 
supra, that “a common carrier of live stock cannot, by 
contract with a shipper, relieve itself, either in whole or 
in part, from liability for injury or loss resulting from 
’ its own negligence.” In that case, speaking through Mr. 
Justice NoRvAL, we said: “The recovery in this case is 
placed solely upon the ground of the negligence of the 
plaintiff in error in handling of its cars. As the stipula- 
tion in the contract, under which the horse in question 
was shipped, relieved the carrier from all liability for 
damages, excepting those which should result from its 
owWD gross negligence, such provision is contrary to sound 
public policy, and is therefore void. It is claimed that 
the limitation in the contract, as to the amount of dam- 
ages in case of loss or injury, does not tend to exempt 
the carrier from liability for negligence. The authori- 
ties cited in brief of plaintiff in error (among which was 
Hart v. Pennsylvania R. Co., supra) so hold; but we 
are unable to draw such a distinction. If a carrier can- 
not, by stipulation, be relieved from liability for its neg- 
ligence, it is equally clear, for the same reason, that it 
cannot, by contract with the shipper, limit the amount 
of damages resulting from such negligence. If the plain- 
tiff in error can lawfully stipulate that the damages shall 
not exceed $100, it could likewise contract that it should 
not be more than $25, or any smaller sum, thereby prac- 
tically relieving itself from all responsibility for injuries 
occasioned by its own negligence. That would be ac- 
complishing indirectly what it could not lawfully do 
directly.” 

Even if we did not feel bound by our former holdings 
as above set forth, we think that defendant must fail in 
its contention that the acts of congress relied upon have 
in any manner superseded or modified the rule at com- 
mon Jaw, or the right of a state to determine the liability 

33 
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of a common carrier for its negligence in the transporta- 
tion of property by even interstate shipments. Section 
7 of the Hepburn act amends section 20 of the interstate 
commerce act. Paragraph 11 of section 20, as fixed by 
this amendment, provides: ‘That any common carrier, 
railroad, or transportation company receiving property 
for transportation from a point in one state to a point in 
another state shall issue a receipt or bill of lading there- 
for and shall be liable to the lawful holder thereof for any 
loss, damage, or injury to such property caused by it or by 
any common carrier, railroad or transportation company 
to which such property may be delivered or over whose 
line or lines such property may pass, and no contract, 
receipt, rule, or regulation shall exempt such common 
carrier, railroad, or transportation company from the 
liabilities hereby imposed: Provided, that nothing in this 
section shall deprive any holder of such receipt or bill of 
lading of any remedy or right of action which he has 
under existing law.” 34 U. 8S. St. at Large, pt. 1, ch. 
3591, p. 595. 

There is much force in plaintiff's contention that this 
amendment was “designed to destroy the precedent that 
might have arisen by virtue of the Mart case.” Certain 
it is that no case, since the adoption of that amendment, 
has been cited sustaining that case. In attempting to 
distinguish the cases of Chicago, M. & St. P. R. Co. »v. 
Solan, 169 U. S. 183, Pennsylvama R. Co. v. Hughes, 191 
U. 8. 477, and Martin v. Pittsburg & L. EH. R. Co., 203 U. 
S. 284, counsel for defendant concede that, “prior to the 
passage of the amendments to the interstate commerce 
laws which are known as the Elkins act, which became 
effective February 19, 1903, and the Hepburn act, which 
was approved June 29, 1906, and became effective Au- 
gust 28, 1906, it was held that the state statutes forbid- 
ding contracts limiting liability were valid and enforce- 
able as applied to interstate shipments.” This concession 
by defendant repudiates Hart v. Pennsylvania R. Co., 
supra, aS an authority. That case having been decided 
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November 24, 1884, long before the passage of any of the 
acts of congress relied upon, and being at variance with 
the later cases above cited, which admittedly establish 
the rule existing at and prior to the passage of those acts, 
it is eliminated as an authority upon the question under 
consideration. This leaves, as the only point for deter- 
mination, defendant’s contention, that the acts of congress 
referred to have superseded the statute of Iowa and con- 
stitution of Nebraska, and that the liability of defendant 
is fixed and to be determined by the tariffs which had been © 
published and filed by defendant with the interstate com- 
merce commission pursuant to said acts of congress. In 
holding, as we do, that this.contention must fail, it is not 
necessary to consider the power of the congress to super- 
sede the constitution and laws of a state. It is sufficient 
to say that we do not think the acts of congress referred 
to were designed to have such effect. ‘That the constitu- 
tional inhibition against limiting its liability, by a rail- 
road company, as was attempted to be done in the case 
at bar, is not only just, but in harmeny with a sound 
public policy, is settled Jaw in this jurisdiction. Chicago, 
R.I. & P. R. Co. v. Witty, 32 Neb. 275; Atchison, T. & 8. 
F. R. Co, v. Lawler, 40 Neb. 356; Chicugo, B. & Q. BR. Co. 
v. Gardiner, 51 Neb. 70; Pennsylvania Co. v, Kennard 
Glass & Paint Co., 59 Neb. 435. 

The contention that plaintiff is estopped by the valua- 
tion stated in the contract of shipment cannot be sus- 
tained. Such a limitation is prohibited by both the stat- 
ute of the state in which the shipment originated and the 
constitution of the state in which delivery was to be made, 
and is therefore void. If the rate agreed to be paid for 
the shipment under such void contract were not the cor- 
rect rate, it did not bind either party, and would not have 
done so had it been paid in advance. If too low, the agent 
at the point of delivery could have demanded the short- 
age. If too high, the shipper could have demanded a 
return of the excess. Moreover, if the value fixed in the 
contract is binding upon a shipper, it is equally so upon 
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the carrier, and, under the doctrine of estoppel contended 
for, the shipper could fix the value of a very inferior ani- 
mal at a ridiculously high amount and, in case of loss, 
collect from the carrier such fictitious value. The old 
adage, “It is a poor rule that does not work both ways,” 
would seem to be apropos. 

The negligence of defendant and amount of plaintiff’s 
damage having been fully established, the judgment of 
the district court is 

AFFIRMED, 


SuMMIT LuMBER COMPANY, APPELLANT, VY. CORNELL-YALE 
COMPANY, APPELLEb. 


FILep November 19, 1909. No. 15,831. 


Appearance: JURISDICTION. “An appearance for the purpose of object- 
ing to the jurisdiction of the court of the subject matter of the 
action, whether by motion or formal pleading, is a waiver of all 
objections to the jurisdiction of the court over the person of de- 
fendant, whether the defendant intended such waiver or not.” 
Perrine v. Knights Templar’s & Masons’ Life Indemnity Co., 71 
Neb. 273. 


APPEAL from the district court for Phelps county: 
Harry 8S. DUNGAN, JUDGE. Affirmed, 


James I. Rhea, for appellant. 
Charles C. St. Clair, contra. 


Fawcett, J. 


Plaintiff brought suit against defendant in the county 
court of Phelps county claiming damages for breach of a 
contract to ship a number of car-loads of lumber. The 
defendant being a nonresident, service was attempted to 
be had by publication after an attachment and garnish- 
ment. Defendant made what it termed a special appear- 
ance, and filed a motion as follows; “Comes now the de- 
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fendant, the Summit Lumber Co., a corporation, and, ap- 
pearing specially and making a special appearance only 
for the purpose herein mentioned, objects to the jurisdic-’ 
tion of the court over the person of the defendant, and the 
subject matter in controversy, by virtue of the attachment 
proceedings, and moves the court to quash the writ of at- 
tachment and garnishee proceedings for the following 
reasons: Because the facts stated in the petition are not 
sufficient to justify the issuance of the attachment and 
garnishee, for the reason that the claim attached and gar- 
nisheed upon is for an unliquidated sum in damages; for 
the reason that no personal service has been had upon 
the defendant; for the reason that the attachment and 
garnishee proceedings are founded op an alleged claim 
for unliquidated damages and not a debt or demand 
arising upon contract, judgment or decree, and the grounds 
for the alleged attachment being that the defendant is a 
foreign corporation.” The county court discharged the 
attachment and released the garnishee, but held that the 
motion above set out constituted a general appearance. 
Subsequently the case was called and set down for hear- 
ing on the original petition. Whereupon defendant filed 
the following objections to the jurisdiction of the court: 
“Comes now the defendant in the above entitled action, 
appearing specially and only for the purpose herein men- 
tioned, and objects to the jurisdiction of the court over 
the person of this defendant and the subject matter of 
this action for the following reasons, to wit: (1) For the 
reason that this defendant has not been served with sum- 
mons in this action and no jurisdiction obtained over the 
person of this defendant, it being a foreign corporation, 
and the only notice given of the pending of this action 
being by publication in a newspaper. (2) For the reason 
that the jurisdiction of the subject matter was attempted 
to be obtained by attachment proceedings which had been 
declared void and quashed by this court, and for that this 
court has no jurisdiction of the subject matter by reason 
of the invalidity of said attachment proceedings along 
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with the fact that this defendant is a foreign corporation 
and has not been served with summons herein.” The 
objections were overruled, and judgment entered in favor 
of the plaintiff. Defendant then prosecuted proceedings 
in error to the district court. The district court found 
that there was no error in the proceedings of the lower 
court, and affirmed the judgment of the county court, 
with costs. A motion for a new trial was filed and over- 
ruled, and defendant appeals. 

The only question argued here is that the district court 
erred in affirming the judgment of the county court. 
Perrine v. Knights Templar’s & Masons’ Life Indemnity 
Co., 71 Neb. 267, adhered to on rehearing at page 273, is 
conclusive against defendant upon the point contended 
for. In that case the alleged special appearance read: 
“Comes now specially the above named defendant, for the 
sole purpose of objecting to the jurisdiction of the court 
and for no other purpose, and submits the court is with- 
out jurisdiction of the subject matter or of the person of 
the defendant for the following reasons: * * * (5) 
That the defendant is a foreign cooperative and mutual 
insurance company, doing business in the state of Ne- 
braska only by virtue of license issued to it by said 
state as such corporation, and neither the alleged cause 
of action, nor any part thereof, arose in Jefferson county 
or in the state of Nebraska, and the plaintiff is not now, 
nor ever has been, a resident or citizen of the state, of 
Nebraska.” On the rehearing of that case we held: “An 
appearance for the purpose of objecting to the jurisdic- 
tion of the court of the subject matter of the action, 
whether by motion or formal pleading, is a waiver of all 
objections to the jurisdiction of the court over the person 
of defendant, whether the defendant intended such waiver 
or not.” Under the authority of that case, which is in 
harmony with the holdings of this court, ever since Crop- 
sey v. Wiggenhorn, 3 Neb. 108, defendant’s appeal must 
fail. 
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The judgment of the district court is therefore 


AFFIRMED. 


BEDILIA WARD, APPELLEE, ¥. AOTNA LIFE INSURANCE COM- 
PANY, APPELLANT. 


FILep November 19, 1909. No. 16,275. 


1. Insurance: INsTrUcTiIons, In an action on a policy of accident in- 
surance, which provides that the company shall be liable for the 
death of the assured resulting from bodily injuries effected 
through external, violent and accidental means which, independ- 
ently of all other causes, produced his death, it is error to in- 
struct the jury that there may be a recovery under such policy 
if they find that the death resulted proximately and as the 
moving cause of the accident, where “there were other causes 
that accelerated, or, even being added, resulted in death.” 


2. Appeal: Insrructions. And when such an instruction has been 
given, and the jury while considering of their. verdict request a 
further instruction from the court as to whether or not they 
are permitted to render a verdict for the plaintiff if they find 
that the death of the assured “was caused by the sum of the two 
causes,” the court should answer said request, “No”’; and a re- 
fusal so to do, when requested by defendant, is reversible error. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Reversed. 


Greene, Breckenridge & Matters, for appellant. 
John M. Macfarland and Weaver & Giller, contra. 


FAWCETT, J. 


This case is before us for the second time. Our former 
opinion by Mr. Commissioner CALKINS, 82 Neb. 499, con- 
tains a fair statement of the case. It is true the testimony 
of some of the physicians, notably that of Dr. Smith, 
makes the case somewhat stronger for defendant. Still, 
on the whole record, we are again constrained to hold that 
ve cannot determine as a matter of law that there was 
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not sufficient evidence to take the case to the jury. The 
district court instructed the jury prior to the argument 
of the case by counsel. Defendant by its second instruc- 
tion requested the court to charge the jury as follows: 
“The only question in this case is whether the death of 
Frank Ward resulted solely from bodily injuries effected 
through external, violent and accidental means which, in- 
dependently of all other causes, produced his death. You 
are instructed that there is no presumption that the death 
of Frank Ward resulted from the accident which he sus- 
tained August 1, 1905, and the burden of proof rests 
upon the plaintiff to establish by the preponderance of 
the testimony that the accident of August i, independ- 
ently of all other causes, produced Ward’s death on the 
17th of August following; and, if you find that the death 
of Ward resulted from sickness which would not have 
been fatal but for the lowered vitality which followed his 
injury, the sickness, and not the lowered vitality, was the 
cause of the death, and your verdict in such case will be 
for the defendant.” The court refused to give the instruc- 
tion, but gave in Heu thereof its instruction numbered 
64, as follows: “63. You are instructed that there is no 
presumption that the death of Frank Ward resulted from 
the accident which he sustained August 1, 1905, and the 
burden of proof rests upon the plaintiff to establish by 
the preponderance of the testimony that the accident of 
August 1, independently of other causes, produced Ward’s 
death on the 17th day of August following; and, if you 
- find that the death of Ward resulted from sickness which 
would not have been fatal but for the lowered vitality 
which followed his injury, the sickness, and not the 
lowered vitality, was the cause of the death, and your 
verdict in such case will be for the defendant.” 

The arguments were not concluded on the day the in- 
structions were given. On the coming in of court on the 
following morning, the court, on its own motion, gave to 
the jury instruction numbered 63, as follows: “63. You 
are instructed that as to instruction 6} further you are 


Von. 85] SEPTEMBER TERM, 1909. 473 


Ward v. Aetna Life Ins. Co. 


not to construe instruction 64 as meaning that there 
could be no recovery in case you should find that the death 
resulted proximately and as the moving cause from the ac- 
cident of August 1, 1905, because there were other causes 
that accelerated, or, even being added, resulted in death. 
If the cause of death was later sickness as a moving cause, 
uccelerated by a weakened condition resulting from the 
accident that was not the moving cause, then there can 
be no recovery. If the cause of death was the accident, 
its results being quickened or accelerated by later condi- 
tions, then there may be recovery. This instruction is 
added to those previously given by reason of the words 
‘independent of other causes’ in their relative use in said 
64.” 

The giving of this instruction was error. The court in 
the first paragraph thereof says: “You are not to con- 
strue instruction 6} as meaning that there could be no 
recovery in case you should find that the death resulted 
proximately and as the moving cause from the accident 
of August 1, 1905, because there were other causes that 
uccelerated, or, even being added, resulted in death.” We 
think the court went too far in using the words “or, even 
being added, resulted in death.” If a beneficiary under 
an accident policy can add other causes than those re- 
sulting from the accident and base a recovery upon the 
death of the assured from such added causes, there would 
be no limit to the liability of an accident insurance com- 
pany, and the conditions in its policy would be valueless. 
That these words had great weight with the jury is evi- 
dent from what occurred after they had retired to con- 
sider of their verdict. After the jury had been out for 
-some time they returned into court and propounded the 
folowing question: “To the Court: Your Honor: Does 
the first paragraph of instruction No. 63 permit the jury 
to render a verdict for the plaintiff if they find that the 
death of Frank Ward was caused by the sum of the two 
causes?” This question shows unusual intelligence on 
the part of the jury in considering instructions given by 
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the court. When the question was asked, defendant’s 
counsel requested the court to answer the question, “No.” 
This the court refused to do, and indorsed upon defend- 
ant’s request, and also upon the request of the jury, the 
following: “The court, concluding that the point has 
been sufficiently charged with reference thereto, does not 
instruct further.” This was error. Plaintiff was not en- 
titled to recover if death was caused by the sum of these 
two causes, and the court should have answered the ques- 
tion of the jury, “No,” as requested. 

The evidence upon which a liability on the part of the 
company is claimed is of so unsatisfactory a character 
that the trial court should exercise great care in instruct- 
ing the jury as to the law of the case. Other points are 
discussed at some length, but we think they are all fairly 
covered by our former opinion. 

For the errors above indicated, the judgment of the 
district court is reversed and the cause remanded for 
further proceedings in harmony herewith. 


REVERSED. 


Lerton, J. I concur in the result because I am of opin- 
ion that the evidence does not sustain the verdict. 


REESE, C. J., dissenting. 


I do not contend that the judgment of the district court 
should be affirmed, but I cannot agree that there was error 
in the instructions given, nor in refusing to give the 
ones not given. I think instruction numbered 64 fully 
and correctly stated the law. Neither can I agree that 
the court erred in giving instruction numbered 6%. If 
the cause of the death was the accident referred to, the 
fact that the result was quickened or accelerated by later 
conditions would not relieve the defendant. In order to 
have that effect I tlink the cause of the death should be 
the “later conditions.” If the accident were of so serious 
a nature as to cause the death, it would make no difference 
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if other conditions, not sufficient to cause the death, should 
intervene, even though they rendered the prospect of re- 
covery more doubtful, or quickened or accelerated the 
dissolution. 

I also think the district court did not err in refusing 
to answer the question propounded by the jury. They 
had been sufficiently and properly instructed upon that 
point. To have answered “No” would lave been equiva- 
lent to saying that “if there were anything else the matter” 
with deceased at the time of his death there could be no 
recovery. If the accident was the proximate (nearest) 
cause of the death the defendant would be liable, notwith- 
standing there might be other conditions which might 
quicken or hasten the decease. Ailments of even a trivial 
nature might, when added to the cause, hasten the end 
and yet defendant be liable. In that event the death 
would be owing, in a sense, to the sum of the causes, at 
least that might and probably would have been the con- 
struction the jury would have adopted. When we con- 
sider the instructions already given it seems clear to me 
that the court had gone far enough. 


Fruit DISPATCH COMPANY, APPELLEE, V. BERNARD GILIN- 
SKY, APPELLANT. 


Fitep DrceMBseR 14,1909. No. 15,743. 


_ OPINION on motion for rehearing of case reported in 84 
Neb. 821. Former opinion modified and rehearing denied. 


PER CURIAM. 


Defendant insists, in a supplemental brief for a rehear- 
ing, that the fourth paragraph of the syllabus and so much 
of the opinion as refers thereto do not state the law, nor 
respond to the facts in the case. There is appareat, but 
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not actual, ground for complaint. Plaintiff pleaded the 
Iowa statute of frauds and the interpretation given 
thereto by the supreme court of Iowa. Defendant, among 
other defenses in his answer, alleges that the contract 
in suit is void because no note with respect thereto had 
been subscribed by him, and he had not accepted nor re- 
ceived said bananas or any part thereof, nor paid any part 
of the purchase price therefor. The case was tried on the 
theory that the transaction was controlled by the laws of 
lowa. Defendant requested the court to instruct the jury 
that the bananas had not been delivered to defendant, “but 
that they were tendered to the defendant in Council Bluffs, 
Towa, and if you find that at the time they were tendered 
to the defendant in Council Bluffs, Iowa, the bananas were 
green, clean and in good condition, you should find for 
the plaintiff, but, if they were not green, clean and in 
good condition when they were tendered to the defendant 
in Council Bluffs on November 12, 1905, then your verdict 
must be for the defendant.” Nowhere in the record of the 
trial is there any evidence that defendant presented the 
Nebraska statute of frauds as a defense. In defendant’s 
brief first filed in this court the only reference to the stat- 
- ute is that the proof does not establish a delivery of the 
bananas. In the brief for a rehearing the statute of frauds 
is not mentioned, but in the supplemental brief for the 
first time defendant insists that principle of law controls 
the rights of the parties, and was erroneously applied in 
the opinion of Judge Rosg. It is elementary that a party 
in an action at law will not be permitted in this court to 
abandon the theory upon which he tried his case in the 
district court and predicate error upon rulings of the trial 
court which were fair when considered in the light of that 
theory. The Nebraska statute of frauds is immaterial in 
view of defendant’s conduct in the district court. Whether 
the Iowa statute should control, had defendant insisted in 
the district court upon the protection of the Nebraska 
statute, is immaterial, and will not be determined in the 
condition of the record. 


-~! 
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The fourth paragraph of the syllabus and so much of the 
opinion as refers to defendant having urged the Iowa stat- 
ute of frauds as a defense are therefore withdrawn. The 
other matters referred to in the motion for a rehearing 
have been considered, but do not justify a rehearing. 

The motion for a rehearing is 

OVERRULED. 


GUENN L. METZGER ET AL., APPELLEES, V. ROYAL NEIGHBORS 
or AMERICA, APPELLANT.* 


FILED DECEMBER 14,1909. No. 15,852. 


Appeal: DismissaL. Where the record in a‘law action shows the fil- 
ing of a motion for a new trial, but no ruling thereon by the trial 
court, the appeal will be dismissed as prematurely taken. 


AppwaL from the district court for Harlan county : 
Harry 8S. DUNGAN, JUDGE. Appcal dismissed. 


John D. Dennison, Jr., C. M. Miller and Perry dé Lambe, 
for appellant. 


John Everson and J. G. Thompson, contra. 


PER CURIAM. 


This is an appeal from the district court for Harlan 
county. The action is for the amount alleged to be due 
upon a benefit certificate issued by defendant upon the 
life of Mary A. Metzger, now deceased. There was a jury 
trial, which resulted in a verdict in favor of plaintiffs, 
and upon which a judgment was immediately rendered. 
A motion for a new trial was filed, but the record shows 
no action thereon by the court. This being true, the ap- 
peal is prematurely taken, and the proceeding will for 
that reason have to be dismissed, which is done. 


APPEAL DISMISSED. 


* Judgment of dismissal vacated, and case resubmitted, 
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FLORENCE E, SEWALL ET AL., APPELLANTS, Vv. HELEN J. 
WHITON, APPELLEE. 


FILED DECEMBER 14,1909. No. 15,948. 


APPHAL from the district court for Rock county: 
JAMES J. HARRINGTON, JUDGE. Appeal dismissed. 


F. M. B. O’Linn, for appellants. 
Arthur F. Mullen and James A. Douglas, contra. 


PER CURIAM. 


This is an action in partition. The plaintiffs alleged 
that they were each the owner of an undivided one-third 
of a certain parcel of land. The defendant admitted she 
was in possession of the premises, but denied the title of 
the plaintiffs to an undivided one-half interest to the 
property ; asserted title thereto in herself; prayed that the 
title be quieted in her, and that the plaintiffs be enjoined 
from asserting any right, claim or interest in the same. 
She further prayed for partition and an accounting. The 
reply denied these allegations. The action was tried to 
the court, which found for the defendant; granted her 
affirmative relief; ordered the premises partitioned, and 
appointed referees to make partition. This appeal is from 
this judgment and order. 

Defendant has filed a motion to dismiss the appeal, as- 
serting that the judgment from which the appeal is at- 
tempted to be taken is an interlocutory order and that 
this court has no jurisdiction to pass upon the question 
presented by the record. 

We deem it advisable, in this connection, to point out 
the proper method of practice in appeals in partition cases 
where an issue is raised upon a question of title. 

In Seymour v. Ricketts, 21 Neb, 240, it is pointed out 
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that it is a general rule in an action for partition where 
’ the title of plaintiff is denied that the partition proceed- 
ings will be suspended to give the plaintiff a reasonable 
opportunity to try his title at law, and the court will, in 
the meantime, retain the petition. This case was followed 
in Phillips v. Dorris, 56 Neb. 293. In Schimpf v. Rhode- 
wald, 62 Neb. 105, the action was begun as an action for 
partition; but, when it was disclosed that a question of 
title was involved, the court properly ordered that the 
title be first tried as in an action of ejectment. After- 
wards, by agreement of parties, a jury was waived and 
the issues as to title tried to the court, and at the same 
time the court also tried the right of partition. The pro- 
ceedings in partition were suspended upon bringing the 
action here, and, upon the judgment being affirmed, the 
case was remanded for further partition proceedings. See, 
also, Fisher v. Fislier, 80 Neb. 145. In neither of those 
cases was the question now before us raised. 

We think there is no conflict in the cases to which our 
attention has been called. When a petition has been filed 
asking for partition, if the plaintiff’s title is controverted, 
the parties have a right to suspend the partition proceed- 
ings until the question of title is determined, either by a 
jury or by the court. A judgment rendered upon the issue 
of title alone is a final judgment, from which appeal will 
lie, and which may be reviewed by this court while the 
partition proceedings are suspended. If, however, the par- 
ties unite the issues and litigate the question of title and 
the right to partition at the same time, and the court de- 
termines both questions in the same judgment, such a 
judgment or order is only one step in the partition pro- 
ceedings, is interlocutory in its nature, and cannot be re- 
viewed until the final decree of partition, or until sale and 
confirmation. Schick v. Whitcomb, 68 Neb. 784. The 
order complained of in this case is of this interlocutory 
character, and cannot be reviewed until the end of the 
partition proceedings. Skallberg v. Skallberg, 84 Neb, 
TAT; Vranae v. Vrana, ante, p. 128, 
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The appeal therefore is premature, and the motion must 
be sustained. 


APPEAL DISMISSED. 


OLIVER P. CARTER ET AL., APPELLEES, V. HENRY ROBERTS, 


APPELLANT, 


Firxep DECEMBER 14,1909. No. 15,801. 


1. Sales: Puace or Detivery: DaAmaces. Plaintiffs sent to defendant 


3. 


a bid for grain by the car-load on track at defendant’s place of 
business, fixing the price they were willing to pay and a time 
within which the grain was to be furnished. Defendant responded 
by telegraph, accepting the bid and agreeing to furnish a stated 
number of bushels of the kind and quality of grain named in 
the bid. Plaintiffs replied by letter, confirming the purchase 
“your track, subject to our card conditions,” etc. Defendant 
failed to furnish all the grain promised. In an action on the 
contract for damages for nonperformance, it is held that defend- 
ant’s place of business where the grain was to be placed in cars 
on the track was the place of delivery, and that the market price 
of the grain at the place of delivery was to be considered in 
estimating the damages, if any were sustained by the purchaser. 


ConTRACT: CONSTRUCTION. In such case, where the bid con- 
tained the provision that, if the grain was not shipped within 
the specified time, the contract would be held open until the 
shipment was made or it was closed by the bidder, the bidder 
would have a reasonable time, after the expiration of the period 
named, in which to close it. 


AcTION For BREACH: INsTRUCTIons. Under the 
facts set out in the opinion, it is held that the court properly 
instructed the jury that plaintiffs were under no obligation to 
purchase grain in the markets of the place to which the grain 
was to be consigned for the purpose of supplying the quantity of 
grain which defendant had undertaken to furnish. 


APPEAL from the district court for Burt county: WIL- 
LIAM A. REDICK, JUDGE. A/firmed. . 


F. Dolezal and J. A. Singhaus, for appellant. 


F. 8. Berry and Hopewell & H opewell, contra. 
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REESE, C. J. 


This action was instituted by plaintiffs and against de- 
fendant in the district, court for Burt county. It appears 
from the record that plaintiffs were dealers in grain, with 
their principal place of business in the city of Minneapo- 
lis, Minnesota. Their method of transacting business was 
by sending what are termed “card bids” to the dealers in 
grain throughout the country, by which they offered to 
purchase grain by the car-load at the station of the seller, 
at the price fixed in the bid, less freight charges, the rate 
of such charges being furnished in a separate statement, 
and changed or modified when changes or modifications 
were made for transportation by the carriers or trans- 
portation companies. After the freight rates were fur- 
nished to the dealers they continued in force until changed 
by the carriers. The card bids were in the following 
form; the price offered being placed opposite the kind 
and quality of grain referred to: 

“CARTER, SAMMIS & CO. 
GRAIN DEALERS. 
907 Chamber of Commerce, 
Minneapolis, Minn. 

“Acceptance to reach us by wire 9:30 o’clock A. M. to- 
morrow or next business day. We bid you for grain on 
board cars your station, ‘less freight as per our letter,’ and 
‘billed as we may direct. ‘Apparent errors excepted.’ We 
give state weight and grades on all purchases, Accept- 
ance reaching us later than time specified will be accepted 
if no material change in the market, otherwise we will 
send prompt counter bid by wire. 3 white oats, —; 4 
white oats, —;3 yel. corn, —; 3 mixed corn, —; 2 rye, —; 
1 nor. wheat, —; 2 nor. wheat, —; 2 Durum wheat, —; 
1 flax, —. Ship, —. Mail us samples of BARLEY for 
special bids. 

“Shipments at your station at your convenience before 
20 days. 700 bu. a car wheat, flax, corn and rye. 1,200 

34 
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bu. car oats. We charge terminal weighing and inspec- 
tion, and freight on dockage on wheat, flax and rye. Ac- 
ceptance for over 10 cars subject to our confirmation. If 
grain is not shipped within specified time, we consider 
contract open until shipped or advised you that we have 
closed same. Grain grading other than purchased will 
be applied on purchase, market difference, day of arrival. 
48 lbs. to a bushel of barley. Consignments will receive 
careful attention.” 

Printed on the right hand margin of the card is the 
following: 

“Are you figuring daily what these bids net your track.” 

In answer to the receipt of the card bids, defendant tele- 
graphed plaintiffs, on various occasions, agreeing to fur- 
nish the quantity of grain given in the telegram, and 
plaintiffs replied confirming the purchase. It is alleged 
in the petition, in three counts thereof, that at the dates 
alleged the plaintiffs purchased of defendant, in the man- 
ner stated, the number of bushels set out in each count, 
but that defendant failed to furnish the quantity pur- 
chased, although partial shipments were made, and that 
‘plaintiffs had been damaged by such failure in the 
amounts named in the petition. The pleadings are quite 
voluminous and need not be here set out. The answer 
consists of averments of considerable length, by which 
the allegations of the petition, except as to the agree- 
ments to sell, are traversed, and defendant’s theory of 
the case stated. It is alleged in the petition that the grain 
was purchased to be delivered in cars at the station from 
which it was to be shipped, while it is claimed in the an- 
swer that the delivery was to be made at Minneapolis, or 
such other point as might be designated by plaintiffs as 
the place of delivery. There was no verbal or oral agree- 
ment between the parties. All the written evidence con- 
sists of letters and telegrams which passed hetween them. 
The correspondence cannot be here set out without ex- 
tending this opinion to an unreasonable length, and no 
effort will be made to do so. When a card bid was re- 
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ceived by defendant he would send plaintiffs a telegram, 
of which the one of July 9, 1906, may serve as an illustra- 
tion. It was as follows: “Tekamah, Neb., July 9. To 
Carter, Sammis & Co. Accept your bid on’twenty thous- 
and three white oats. Henry Roberts.” To this plaintiffs 
responded by letter as follows: “Minneapolis, Minn., 
July 9, 1906. Henry Roberts, Tekamah, Neb. We here- 
with confirm purchase of you today by wire of 20,000 bu. 
3 white oats @ 27% your track subject to our card condi- 
tions Sep. or Oct. shipment. Please ship same to CAR- 
TER, SAMMIS & CO., and draw on us at MINNEAPO- 
LIS, MINN., with bill lading attached to draft. Shipping 
instructions later on. CARTER, SAMMIS & CO. De 
Veau.” 

There were three agreements of the kind above set forth, 
all being substantially alike, except as to the kind and 
quantity of grain to be shipped, and upon these three 
agreements arise the three causes of action stated in the 
petition. An important question arises upon these con- 
tracts as to the place of delivery. It is contended by 
defendant that the place of delivery was at Minneapolis, 
or such other point as plaintiffs might direct, and that 
the market at Tekamah, or other points from which the 
grain was to be shipped, could not furnish the true meas- 
ure of damages, if any were sustained, by the nonfulfil- 
ment of the contract by defendant; that had the grain 
been damaged, lost or destroyed in transit, or on the 
track at Tekamah, the loss would have fallen on defend- 
ant; and that the title could not pass to plaintiffs until 
the grain was delivered to and received by them at Min- 
neapolis. The trial court instructed the jury, in sub- 
stance, that the place of delivery was on board the cars 
on track at the place of shipment, and that the market 
price at such place would furnish the basis for their cal- 
culations, and that if defendant had failed to comply 
with the contract in the delivery of grain, and the jury 
found for plaintiffs, the measure of damages would be 
the difference between the contract price and the value 
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at the time the grain should have been delivered, if the 
value exceeded the purchase price. As we view the ques: 
tion presented, we are persuaded that it is settled by our 
decisions in Van Valkenburgh & Son v. Gregg, 45 Neb. 
654, and McKee v. Bainter, 52 Neb. 604. Those cases 
were in some respects similar to this one, and the ques- 
tion of law involved was the same ag here, and it was held 
that the place of delivery was, as specified in the contract, 
“on track” at the point of shipment. The card bid in 
this case was: “We bid you for grain on board cars your 
station, ‘less freight as per our letter,’ and billed as we 
may direct.” The answer to this was by wire accepting 
the bid and specifying the number of bushels sold. The 
letter from plaintiffs to defendant, dated the same day 
as the telegram of acceptance, confirmed the purchase 
“your track” subject to card conditions, etc. The district 
court did not err in its construction of the contract. 

The evidence shows that by agreement of the parties 
the contracts were extended to various dates after the 
expiration of the 20 days, and that they were finally 
closed by plaintiffs after defendant had refused to furnish 
the remainder of the grain due plaintiffs. The tendency 
of the market was upward, and the question as to whether 
plaintiffs had closed the contract within a reasonable 
time after the expiration of the time agreed upon was 
submitted to the jury by proper instructions. We find 
no error in this part of the case. 

There was some correspondence between the parties 
that when defendant failed to get and deliver the grain, 
as per contract, plaintiffs might purchase on the market 
at Minneapolis sufficient in quantity to complete the de. 
livery, and in some instances the purchases were made. 
In others the grain could not be had at a reasonable 
price in that market. On October 27, 1906, defendant 
wrote plaintiffs the following letter: “Tekamab, Neb., 
Oct. 27, 1906. Carter, Sammis & Co., Minneapolis, Minn. 
Gentlemen: We are going to telegraph you in a day or 
two asking you what price you can buy in the other 
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20,000 bu. of oats at. When we do we want you to an- 
swer us by wire within half an hour after you receive our 
message. The way you have been doing in not answering 
except by letter the day following, when we ask you for 
any information, has cost us already 5 to $600, and we 
want you to give our questions immediate attention. *We 
have only three more days to close out that 20,000 bu. 
‘oats, and if you don’t want to answer because of the ex- 
pense of the telegram we will pay the expense of your 
telegram. Yours truly, Henry Roberts.” Whether the 
promised telegram was sent or not, we do not know, as 
_we fail to find it in the record before us, but we do not 
deem this material, as plaintiffs wrote defendant October 
29, two days later, as follows: “Minneapolis, Minn‘, Oct. 
29, 1906. Mr. Henry Roberts, Tekamah, Neb. Dear Sir: 
Received your favor of Oct. 27, and we wrote you a short 
line yesterday stating that you could have thirty days 
more time in which to deliver the 20,000 bushels of oats, 
if necessary. Now the chances are that we have got to 
have the oats on this sale, as we have been filling up some 
sales in Omaha with other oats that we intended these 
oats for. When you get ready to ship these oats, why let 
us know, and we will give you shipping instructions on 
the same. Now in regard to your telegrams about your 
oats, Will state that it isn’t the easiest thing on earth 
to be able to buy some oats that will fill our sales, as, for 
instance, we have sales made against the oats we bought 
of you in Omaha, and we were only lucky to be able-to 
buy a few here the other day to fill up the 10,000. We 
can’t figure on this market here in Minneapolis as a basis 
to buy in your oats on. Awaiting your favors, we remain, 
Yours truly, Carter, Sammis & Co. De Veau.” 

This was followed by a letter from defendant to plain- 
tiffs, dated October 29, accepting the extension of time 
offered, and the contract was continued in force. On 
this part of the case the court instructed the jury that 
there was no evidence submitted which would warrant 
them in finding that plaintiffs were in any way bound to 
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buy in the oats for defendant on the Minneapolis market. 
We have examined the bill of exceptions with all the care 
and diligence at our command, and can find nothing, 
either admitted or offered, which tends to show any ob- 
ligation on the part of plaintiffs to make such purchases. 
True, they expressed a willingness to do so if desired, 
upon the payment of their usual commission therefor, but 
there was no binding contract to do so. 

In defendant’s answer he presented three counter- 
claims. The first was founded upon the alleged failure of 
plaintiffs to make the purchases referred to on the Minne- 
apolis market. On this the court properly instructed the 
jury that nothing could be allowed defendant. As to ‘the 
second and third, the instructions were that they were 
admitted and the amounts due defendant thereon agreed 
to, which amounts were stated in the instructions. 

Finding no reversible error in the proceedings in the 
district court, the judgment is 


AFFIRMED. 


W. S. GILMAN, APPELLEE, V. ALMIDA A. IRWIN, APPELLANT. 
FiceD DECEMBER 14,1909. No. 15,837. 


Ejectment: ADVERSE PossrssioN: Evipence. On a trial in an action in 
ejectment where the defense was that the premises involved had 
been in the open, adverse and continued possession of the defend- 
ant for more than the statutory period of limitation, and the trial 
court found upon sufficient evidence that the possession of the 
defendant, although for more than ten years, had been’ under 
and by permission and license of plaintiff's grantors, the question 
of the competency and sufficiency of plaintiff’s proof of. owner- 
ship is not material, and the judgment in favor of plaintiff for 
the possession of the property will be affirmed. 


APPEAL from the district court for Dakota county: 
Guy T. Graves, JUDGE. Affirmed. 
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Alfred Pizcy and J. J. AlcAllister, for appellant. 
H. A. McManus and M. C. Beck, contra. 


RegEss, C. J. 


This is an action in ejectment which was instituted in 
the district court for Dakota county for the possession 
of lots 4, 5 and 6, block 53, Covington Annex to South 
Sioux City, in said county. The petition is in the usual 
form. The answer consists of (1) a general denial of the 
averments of the petition; (2) a plea of the statute of 
limitations; (3) an averment alleging the open, notorious, 
exclusive, continuous, adverse possession of the property 
as owner thereof from about the 1st day of October, 1880, 
until the commencement of the suit, which occurred in 
1906. The prayer of defendant is that her right and title 
be established and declared paramount and superior to 
that of plaintiff, and for general relief. Plaintiff replied 
(1) by a general denial of the averments of the answer; 
(2) alleged that the cause of action did not arise within 
ten years; and (3) that the possession was not adverse, 
but that it was subservient to plaintiff’s title, and with the 
consent and permission of plaintiff's grantors, that it was 
that of an agent, and that improvements made by de 
fendant were made by the consent and permission and at 
the request of plaintiff’s grantors. The cause was tried 
to the court without the intervention of a jury, a jury 
trial having been waived by both parties in open court. 

The finding and judgment were in favor of plaintiff, 
and defendant appeals. The specific finding, hereafter 
stated, is that the plaintiff is the owner in fee of the prop- 
erty and entitled to the immediate possession of the same; 
that “defendant entered into possession of said premises 
under and by virtue of a verbal license with plaintiff's 
grantors, and wrongfully and unlawfully withholds pos- 
session thereof from plaintiff. By reason thereof plain- 
tiff has been damaged in the sum of ten dollars.” The 
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judgment, following the finding, is in the usual form of 
judgments in such cases, and included the recovery of the 
$10 damages. The evidence shows that the land on which 
the town site of Covington was located was government 
land, and that the patent therefor was issued to the board 
of trustees of the town of Covington under the town site 
act of congress on the second day of July, 1860, and that 
the property in dispute, with a large number of other lots, 
was deeded to Francis Hattenbach by Thomas L. Griffey, 
the chairman of the board of trustees for said town, No- 
vember 12, 1858. The grantee subsequently died testate, 
devising his estate to his seven children, share and share 
alike, and his will was duly admitted to probate. By sub- 
sequent conveyances the property in dispute was deeded 
to plaintiff. A number of questions involving alleged 
errors on the part of the court in the admission of docu- 
mentary evidence are urged, and it is claimed that by fol- 
lowing the rules of evidence in their application to the 
case plaintiff has failed to establish his title by competent 
proof, and that, if the rule that plaintiff must recover, if 
at all, upon the strength of his own title, and not upon 
the weakness of his adversary, be applied, the judgment 
must be reversed and a new trial granted. 

As we view the case and the rule to be applied in its 
final solution and decision, these questions lose their im- 
portance and become immaterial. If, as the court found, 
the defendant’s possession of the property was by the 
permission and consent of plaintiff’s grantors, it would 
seem that the possession was not adverse, that it was 
subservient to their title, and, under the well-known rule 
that the possession of a tenant or a licensee is tle posses- 
sion of the landlord or licensor, and the title of the land- 
lord or licensor may not be disputed while such possession 
continues, the judgment will have to be affirmed without 
reference to the quality, or even the existence, of the land- 
lord’s title. Upon this part of the case the evidence was 
contradictory. Indeed the cause was largely tried upon 
this issue. It is clearly shown, is in fact conceded, that 
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defendant and her husband, during his lifetime, were in 
possession of the property to the extent of inclosing it 
with a fence and the construction of minor buildings 
thereon for the convenience of the occupancy of defend- 
ant’s home, which is on an adjoining lot, for more than 
ten years. The evidence upon the question of the permis- 
sive use of the property was such that, had the decision 
and judgment been in favor of defendant, it is quite prob- 
able that such finding and judgment would have merited 
an affirmance; but we are persuaded that if the evidence 
can be said to preponderate in either direction it is in 
favor of plaintiff, and we therefore the more readily affirm 
the judgment. While the evidence of plaintiff and his 
witnesses is contradicted by defendant and some of her 
witnesses, the fact remains that the evidence on the part 
of plaintiff, if true, establishes the license or permission 
of defendant to occupy and use the lots in dispute; that 
such permission was recognized on many occasions by her; 
that she, although in possession for many years over and 
above the ten years’ limitation, never paid any taxes as- 
sessed against the property until a short time previous to 
the institution of the suit; that she and her husband, 
while he lived, were authorized to look after and care for 
the property of plaintiff’s grantor, consisting of some 80 
lots in the town; that she and they acted under such 
authority; that they were authorized to act as agents with 
reference to the property and claimed to be such, point- 
ing out and designating the lots in controversy, as well 
as others, as the property of the Hattenbachs; that she 
on several occasions complained to them of the condition 
of the sidewalks along the line of the lots; and that her 
authority and that of her husband were in writing, al- 
though the writing itself was not produced nor intro- 
duced in evidence. As we have said, much if not all this 
evidence was contradicted by the defense, but the ques- 
tion of the weight of the testimony of the witnesses, all 
of whom were before the court, was largely for the solu- 
tion of the court who heard and saw them, and observed 
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their demeanor and apparent candor in testifying. Under 
the circumstances we would not feel justified in disturb- 
ing the judgment of the court upon that part of the case. 

Complaint is made in the brief of appellant that the 
court erred in rendering judgment for $10 damages, no 
damages having been proved. This objection to the judg- 
ment cannot be examined, since no mention of the alleged 
error is made in the motion for a new trial. 

The judgment of the district court is 


AFFIRMED. 


WILLIAM W. WHITE, APPELLER, V. ANNA S. MCCULLOUGH 
ET AL., APPELLANTS. 


FILeD DECEMBER 14,1909. No. 16,299. 


Intoxicating Liquors: LicENSE: PETITION. Upon a hearing of an ap- 
plication for a license to sell malt, spirituous and vinous liquors 
in the village of B., it was stipulated that said village contained 
43 resident freeholders and no more. The petition of the appli- 
cant contained 23 names. Two of the signers were members of 
the village board, but did not vote on the question of the issu- 
ance of the license, although both were present and testified as 
witnesses for the applicant upon the hearing. The evidence 
failed to show that one of the signers was a resident of the vil- 
lage of B., and no proof was offered that the name of another 
person appended to the petition was signed by her or with her 
knowledge or consent. Held, That under a general dental, and 
specific denials that the petition was signed by a majority of 
the resident freeholders of the village, the license should be re- 
fused. 


APPEAL from the district court for Lincoln county: 
Hanson M. GRIMES, JUDGE. Reversed. 


William E. Shuman, for appellants. 
H. D. Rhea and W. A. Stewart, contra. 


REESE, C. J. 


Appellee, White, filed a petition before the board of 
trustees of the village of Brady for a license to sell malt, 


oa 
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spirituous and vinous liquors within that village. A re- 
monstrance was filed, and a hearing was had before three 
members of the board, and the license was granted. The 
remonstrants appealed to the district court, where the 
action of the board in granting the license was affirmed. 
They appeal to this court. 

The first contention made by appellants is upon the 
question of the board to act under the notice of his ap- 
plication as published by the appellee. The notice was, 
substantially, in the usual form, except that it closed 
with the following language: “If there be no objection, 
remonstrance or proest filed within two weeks from May 
15, A. D. 1909, said license will be granted.” The notice 
was published May 21, 28, and June 4. The “two weeks 
from May 15” would end May 29, which would be prior 
to the last publication and one day after the second pub- 
lication. It is contended that this publication, being 
jurisdictional, did not give authority to the board to act 
at any time. Without deciding whether the two weeks’ 
notice required by the statute should date from the first 
or second publication, that question not having been pre- 
sented, we must hold that, since no objection is made to 
the notice except as to the clause above quoted, the re- 
monstrants not having been misled or deprived of any 
right to object to the issuance of the license, the clause 
will be treated as surplusage and the notice not vitiated 
thereby. 

So far as is shown by the record before us, the first 
meeting of the board at which any action was taken upon 
the application for the license was held June 5, which 
was one day after the last, and eight days after the sec- 
ond, publication. It is recited in the record of that meet- 
ing that the chairman stated that the purpose of the 
meeting was to set a time for the hearing of the remon- 
strance against the issuance of the license to W. W. 
White. The record then recites that “the board, having 
previously ascertained that Thursday, June 10th, ’09, 
would be agreeable to the contending parties, hereby set 
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the time for the hearing of said remonstrance at 9 o’clock 
A. M., Thursday, June 10th, ’09,” when the board ad- 
journed. The next meeting of the board was held June 
9, at which Mr. Ritenour, a member and the chairman, 
was present. After disposing of some routine business 
the board adjourned until the 10th at 9 o’clock, A. M. 
On that day the roll call shows that Rasmusson, chair- 
man pro tempore, Marcott and Burke alone were present, 
but the record of the meeting shows that Ritenour, the 
chairman, wags also present. The attorney representing 
the applicant asked leave to have his (Ritenour’s) name 
added to the petition. This was objected to by remon- 
strants for the reasons that the petition then on file was 
insufficient, and that no proper notice had been published, 
and, further, that Ritenour was a member of the board. 
It was “then moved by T. T. Marcott and seconded by 
R. C. Burke that V. V. Ritenour be allowed to sign the 
petition.” A vote was then taken, when Rasmusson, 
Marcott and Burke voted Aye. The record continues: 
“Chairman declares the motion duly carried, and Mr. 
Ritenour then signs the petition.” Soderman, the other 
member, had previously signed the petition. LBoth were 
upon the witness stand and testified on behalf of ap- 
pellee. While it is true that neither Ritenour nor Sod- 
erman are recorded as voting upon the question of the 
granting of the license, none but the three above named 
answering the roll call on the final vote, yet the whole 
proceeding shows upon its face a want of appreciation 
of the duties and obligations of members of the municipal 
board which merits the condemnation of all lovers of 
official rectitude and fair play. The board consisted of 
five members, Mr. Ritenour being the chairman. It is 
evident that the petition was understood to be lacking in 
names. Two of the members disqualify themselves in or- 
der to insure the requisite number, leaving the other three 
to grant the license. The object and purpose is patent. 
“The next contention is that the petition is not signed 
by a sufficient number of resident frecholders of the vil- 
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lage of Brady. It was stipulated on the hearing that 
“there are forty-three and no more resident freeholders in 
the corporate limits of the village of Brady.” This being 
true, it is apparent that, in order to confer jurisdiction, 
the petition would have to be signed by at least 22 per- 
sons having the necessary qualifications. . If the names of 
Ritenour and Soderman are counted there were 23. 

Johnson Ditto, one of the signers of the petition, was 
called as a witness on the part of the applicant. His tes- 
timony showed that he was the owner of real estate in 
the village of Brady, but we find no proof anywhere in 
the record that he was a resident thereof. 

The name “Ellen St. Marie” appears on the petition 
as one of the signers. She was not called as a witness. 
A deed was introduced showing a conveyance of property 
to her. An effort was made to prove the genuineness of 
the signature to the petition as hers, but the witness in- 
terrogated testified that he did not know her writing and 
did not know if she signed the petition. It appears by 
reasonable inference, at least, that she is the wife of Fred 
St. Marie, one of the signers, but he was not called as a 
witness, and we are unable to find any proof that Mrs. 
St. Marie signed or authorized the signing of her name 
us one of the petitioners. The matter of the residence of 
the petitioners, as well as their signatures to the petition, 
were put in issue by the general denial as well as specific 
denials, and by a well-settled rule this placed the burden 
upon the applicant’ to prove the facts. 

It is not deemed necessary to pursue the inquiry fur- 
ther, as the failure to qualify as to the two signers reduces 
the number remaining to 21, which is less than the num- 
ber required by section 25, ch. 50, Comp. St. 1909, and it 
follows that the judgment of the district court must be 
reversed and the license canceled, which is done. 


REVERSED. 


® 
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FRANK H. BARNES, APPELLANT, V. CITY OF LINCOLN, 
APPELLEE. 


FILED DECEMBER 14,1909. No. 15,844. 


Elections: Conrest. When a citizen, taxpayer and elector of a city, in 
his own name and on his own behalf, seeks to defeat the pre 
sumed will of the people of his municipality upon any subject 
as declared by a canvass of their votes at an election, and for 
that purpose invokes the provisions of section 5715, Ann. St. 1907, 
for contesting the validity of such election, then the special stat- 
ute invoked must, expressly or by necessary implication, author- 
jze such elector to maintain in his own name and on his own 
behalf such proceeding, or it will be dismissed. Thomas v. Frank- 
lin, 42 Neb. 310. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGE. Affirmed. 


M. A. Low, Paul E. Walker, EH. P. Holmes and G. L. 
De Lacy, for appellant. 


John M. Stewart, T. F. A. Williams, C. C. Flansburg 
and L. A. Flansburg, contra. 


Barnes, J. 


Frank H. Barnes, who alleges in his petition that he is 
a citizen, resident and taxpayer of the city of Lincoln, 
commenced this action in the district court for Lancaster 
county to contest an election which was held in the city 
of Lincoln on the 7th day of May, 1907, at which election 
was submitted to the vote of the people the proposition 
of empowering the mayor and city council to compel the 
Chicago, Rock Island & Pacific Railway Company to con- 
struct and maintain viaducts over its railway tracks 
where they cross P and J streets. The petition set forth 
sufficient grounds for contesting the election. The defend- 
ant answered, in substance, that the plaintiff was without 
authority of law to commence or prosecute an action to 
contest the election in question; that the plaintiff did not 
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commence and prosecute the proceeding in good faith or 
in his own interest, but for and on account and solely in 
the interest of the railroad company, and further con- 
cluded with a general denial. To this answer the plain- 
tiff demurred. Upon the hearing the district court in- 
voked the rule that a demurrer searches the whole record, 
and held that there was no statute in the state of Ne- 
braska authorizing or empowering the plaintiff to contest 
the election in question, and dismissed his action. The 
plaintiff has appealed, and now contends that the district 
court erred in sustaining the demurrer and deciding that 
the plaintiff had no right, power or authority to maintain 
the action. 

It was conceded upon the argument that, in order to re- 
verse the judgment of the district court, we must over- 
rule Thomas v. Franklin, 42 Neb. 310; Sebering v. Bas- 
tedo, 48 Neb. 358; Dodson v. Bowlby, T8 Neb. 190. 

Thomas v. Franklin, supra, was a case where it was 
sought to contest a county seat election. The action was 
brought under the provisions of chapter 26, Comp. St. 
1893, which is the statute upon which the present action 
is based, and it was there held that the contestant could 
not maintain the action. In the body of the opinion we 
find the following: “Can the appellant maintain this pro- 
ceeding? If he can, it must be because the statute au- 
thorizes any elector of a county to contest the result of 
an election held for the purpose of relocating the county 
seat thereof. The statutory provisions for contesting 
elections are found in chapter 26, Comp. St. 1898. Section 
64 of this chapter provides: “The election of any person 
to any public office, the location or relocation of a county 
seat or any proposition submitted to the vote of the people 
may be contested.’ * * * Section 70 of said chapter 
is as follows: ‘The district courts of the respective coun- 
ties shall hear and determine contests of the election of 
county judge, and in regard to the removal of county 
seats, and in regard to any other subject which may by 
law be submitted to the vote of the people of the county, 
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and the proceedings therein shall be conducted as near as 
may be hereinafter provided for contesting the election 
of county officers.’ Section 72 of said chapter provides 
that any elector of the state may contest the validity of 
the election of any of the officers of the executive depart- 
ment of the state, and that an elector of a county or legis- 
lative district may contest the election of a member of 
the legislature from such county or district. And section 
80 provides as follows: ‘The election of any person de- 
clared elected to any office other than executive state offi- 
cers and members of the legislature may be contested by 
any elector of the state, judicial district, county, township, 
precinct, city, or incorporated village in and for which 
the person is elected.’ It will thus be seen that, while the 
legislature has provided that the validity of an election 
locating or relocating a county seat may be contested, it 
has not provided by whom such contest may be instituted 
and carried on. The proceeding for contesting an election 
provided for by this statute is, strictly speaking, neither 
an action at law nor in equity. It is a summary proceed- 
ing of a political character, and the proceeding cannot be 
maintained by any person unless express authority there- 
for is found within the statute itself.” In this case the 
same difficulty exists as was found there. The statute 
does: not provide, nor does the city charter, that a citizen, 
elector and taxpayer of the municipality can contest an 
election like the one in question. 

Sebering v. Bastedo, swpra, was a case where another 
attempt was made to contest the validity of a county seat 
election in Boyd county whereby Butte city, upon the face 
of the returns, as against Spencer, was declared by the 
canvassing board to have been successful. Upon author- 
ity of Thomas v. Franklin, supra, the proceeding was dis- 
missed, thus affirming and following that case. 

In Dodson v. Boulby, supra, quoting from Thomas v. 
Franklin, 42 Neb. 310, it was said: “When one elector 
of a county, in his own name and on his own behalf, 
seeks to defeat the presumed will of the people of his 
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county upon any subject as declared by a canvass of their 
votes at an election, and for that purpose invokes the pro- 
visions of a special statute for contesting the validity of 
such election, then the special statute invoked must, ex- 
pressly or by necessary implication, authorize such elector 
to maintain in his own name and on his own behalf such 
proceeding, or it will be dismissed.” 

Whatever might have been our conclusion had this 
case been one of first impression, the law denying the 
right of the plaintiff to maintain this action is so well 
settled that we decline to now adopt a different rule. 

For the foregoing reasons, we are constrained to hold 
that the judgment of the district court was right, and it 
is therefore 

AFFIRMED. 


Boyp BURROWES, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT. 


FILED DECEMBER 14,1909. No. 15,846. 


1. Appeal: Bit, or Exceptions. Affidavits or other evidence used in 
support of a motion objecting to the jurisdiction of the district 
court cannot be considered on appeal to this court, unless made 
a part of the bill of ‘exceptions. In such case the ruling of the 
district court retaining jurisdiction will not be disturbed. 


2. Carriers: Liasimtity. To render a transportation company Mable as 
a common carrier for the loss or destruction of goods, they must 
have been delivered to and accepted by it for transportation. 


3. : . The plaintiff, who was the proprietor of a tent 
show, loaded a part of his outfit on Sunday afternoon into a car 
furnished him by the railroad company and retained the re- 
mainder for his use during the following night, under an agree- 
ment with the agent that the plaintiff would finish loading the 
car on the following Monday morning, when it was to be hauled 
to a station some twelve miles distant. The car containing the 
goods was destroyed by fire, without negligence on the part of 
the defendant company, before the time came for loading the 
remainder of plaintiff’s outfit. Weld, That defendant was not 
liable as a common carrier for the loss occasioned thereby. 


35 
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APPEAL from the district court for Holt county: WIL- 
LIAM H. WESTOVER, JUDGE. Reversed. 


N. K. Griggs, for appellant. 


M. F. Harrington, contra. 


BarRngs, J. 


Action in the district court for Holt county to recover 
damages for the destruction of property alleged to have 
been delivered to the defendant as a common carrier to 
be transported and safely delivered at Ashton, Nebraska. 
Plaintiff had judgment, and the defendant has appealed. 

Two questions are presented by the record, which may 
be briefly stated as follows: (1) The court erred in over- 
ruling the defendant’s objection to the jurisdiction; (2) 
the judgment is not sustained by the evidence. 

Considering the first assignment, it appears that suit 
was originally brought against appellant and the Chicago, 
Burlington & Quincy Railroad Company and the Burling- 
ton & Missouri River Railroad in Nebraska jointly. All 
of the defendants, by special appearance, objected to the 
jurisdiction of the court for want of proper service of 
summons upon them, and supported their objections by 
affidavits tending to impeach the officer’s return upon the 
writs, and show that the service was not made upon 
either of the defendants in the manner provided by law. 
On the 23d day of March, 1908, the district court overruled 
these objections, to which the defendants duly excepted, 
and thereafter applied for and were given until the 30th 
day of that month to answer plaintiff’s petition, and it 
was agreed between the parties that the cause should be 
set down for trial on the 1st day of April, 1908. Answers 
were filed, by which the defendants renewed their objec- 
tion to the jurisdiction of the court, admitted their cor- 
porate existence, and denied all of the other allegations 
of plaintiffs petition. On the trial plaintiff dismissed 
his action as to the Chicago, Burlington & Quincy Rail- 
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‘road Company and the Burlington & Missouri River Rail- 
road. The defendant offered no evidence to support its 
plea to the jurisdiction, and the affidavits used in support 
of its motion objecting to the jurisdiction of the court 
are not contained in the bill of exceptions. It is true that 
what purport to be copies of the affidavits are attached 
to the transcript; but, as above stated, not having been 
made a part of the bill of exceptions, they cannot be 
considered. 

In First Nat. Bank v. Carson, 48 Neb. 763, it was held: 
“The action of the district court in overruling a motion 
cannot be reviewed here where evidence was necessary to 
support such motion and such evidence was not preserved 
by a bill of exceptions.” In Morsch v. Besack, 52 Neb. 
502, we said: “Affidavits used on the hearing of a motion 
in the trial court, to be available on review, must be in- 
cluded in a bill of exceptions.” Carmichael v. McKay, 81 
Neb. 725, was a case where jurisdiction of the justice of 
the peace who rendered the judgment, from which an 
appeal was taken to the district court, was challenged in 
such a manner as to present a question of fact, and it was 
contended by the appellant that the record disclosed that 
the facts had been determined upon the affidavit of one 
Justice Burton. There was no bill of exceptions, but 
there was an affidavit in the transcript. It was said: 
“As no bill of exceptions was preserved, we are unable to 
say upon what evidence the district court acted in deter- 
mining the question of fact. This court has repeatedly 
held that, where affidavits are used on the hearing of a 
motion, or in support of or against the issuance of a tem- 
porary injunction, if they are not preserved in a bill of 
exceptions, they will not be considered in this court.” We-° 
are not aware of the existence of any case where we have 
announced a contrary rule. It follows from the foregoing 
that, the presumption in favor of the validity of the judg- 
ment of the district court not having been overcome by 
anything contained in the record, its ruling on the ques: 
tion of jurisdiction should be affirmed. 
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We will now consider defendant’s remaining conten- 
tion that the judgment is not sustained by the evidence. 
It appears from the transcript that plaintiffs petition 
was framed with a view to charge the defendant with 
liability as a common carrier and also as a warehouseman 
or bailee; but, having failed to show negligence of any 
kind on the part of the defendant, plaintiff must recover, 
if at all, on defendant’s liability as a common carrier or 
an insurer of the safe delivery of his property. There 
seems to be little, if any, conflict in the evidence. The 
plaintiff testified, in substance, that just prior to the 12th 
day of May, 1907, he had been giving a tent show in the 
village of Loup City, Nebraska; that he desired to move 
_ his show to the village of Ashton, some twelve miles dis- 

tant on the line of the defendant’s railroad, and to that 
end applied to defendant’s agent for a car in which to 
ship his entire outfit to that point; that on Saturday be- 
fore his loss occurred he spoke to defendant’s agent about 
loading on Sunday afternoon, and the agent said it would 
be all right. Plaintiff said: “I told him I wanted to Icad 
my freight and baggage, and I wanted to keep my cook 
tent and a couple or three sleeping tents out, putting them 
in Monday morning, and be advised me that it would be 
all right.” It appears that a car was placed on defend- 
ant’s side or passing track at the plaintiffs disposal, and 
he was notified of its position. It further appears that 
no trains were due to pass that station until the next Mon- 
day morning at 9:30 o’clock; that defendant’s agent vis- 
ited another village some distance away on Sunday, and 
that plaintiff had notice of those facts. On Sunday after- 
noon plaintiff and his employees took possession of the 
car, and placed therein his main tent, with its poles, 
stakes, ropes, etc., together with a gas machine wltich he 
used to manufacture gas, and thus supply light for his 
evening performances. When he had partly loaded his 
outfit, he or one of his men closed the car door, The re- 
mainder of his plant, which included his cook tent, his 
sleeping tents and bedding, together with some personal 
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baggage, his gasoline stove and cooking utensils, was kept 
out for use over night. These were to be loaded the fol- 
lowing morning, and plaintiff was then to furnish a state- 
ment of weights and the contents to the agent, who would 
then seal the car and fix the charges for transportation. 
The car was then to go forward in the 9:30 passenger 
train, to which the defendant company was to attach it. 
On Monday morning, at about 5 o’clock, it was discovered 
that the car containing plaintiff's goods was on fire, ap- 
parently having become ignited from the inside. In spite 
of all efforts to extinguish the fire, the car, together with 
its contents, was totally destroyed. No notice was given 
the defendant or its agent that plaintiff had commenced 
to load the car, and the agent had no actual knowledge of 
that fact until the car was discovered to be on fire. 

There is thus presented the question as to whether the 
defendant was liable to the plaintiff as a common carrier 
for the loss of his property. The rule seems to be well 
settled that, in order to render a transportation company 
liable as a common carrier for the loss of goods, delivery 
of the goods must be made to the carrier or his agent for 
transportation; “for, if the goods are delivered to him to 
be stored by him for a certain time, or until] the happening 
of a certain event, or until something further is done to 
prepare them for transportation, or until further orders 
ave received from the owner, the carrier becomes a mere 
depositary or bailee until the appointed time has expired, 
or the other contingency happened upon which the car- 
riage is to commence, or until further orders have been 
given, as the case may be; for nothing could be more un- 
just than to permit the owner of the goods to impose upon 
a mere depositary or warehouseman, whether he has yet 
become related to the goods as carrier or not, the ex- 
tremely hazardous responsibility of the common carrier, 
so long as it might suit his interest or convenience to do 
so.” 1 Hutchinson, Carriers (3d ed.), sec. 112. See, also, 
secs. 113-125. 

In Basnight v. Atlantic & N.C. R. Co., 111 N. Car. 592, 
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16 S. E. 323, it was held that the mere loading of goods 
into a car standing on a side-track does not constitute 
a delivery to the carrier, where the station agent, on being 
notified of the fact, declines to ship the goods. In St. 
Louis, A. é T. H. R. Co. v. Montgomery, 39 Ml. 335, it 
was held that the technical liability of a common car- 
rier does not attach until the delivery to him of the 
property is complete. In that case A delivered to the 
railroad company for transportation a quantity of hay, 
which was placed on platform cars. The next day, 
when the company was about to send it forward, A 
requested that it should not be taken away until he 
could first see the party to whom it was sold, which re- 
quest was complied with, and the next day the hay was 
ignited by sparks froin a passing locomotive and a por- 
tion of it burned. It was held that, from the moment A 
requested the hay to be detained, the liability of the com- 
pany was that of a warehouseman only. Jlissourt P. R. 
Co. v. Riggs, 10 Kan. App. 578, 62 Pac. 712, was an action 
instituted against the railroad company to recover the 
value of certain goods delivered by the agent of the plain- 
tiff to the agent of the defendant at its station in the city 
of Osborne, to be carried to the city of Chicago, Illinois, 
and there delivered to the plaintiff. The defendant de- 
nied that the goods were received by it as a common car- 
rier, and alleged that they were received by it as a ware- 
houseman only, and that the same was destroyed by the 
act of God, lightning having struck the warehouse or depot 
in which the goods were stored, and that they were de- 
stroyed by fire as the result thereof. There was a trial to 
the jury, a verdict in favor of the plaintiff, and judg- 
ment was rendered thereon; and it was held that, where 
goods are delivered to a carrier to be shipped, but not to 
be shipped until other goods are delivered the next morn- 
ing to be shipped with them, its liability in the meantime 
is that of a warehouseman only. In Missouri P. R. Co. 
v. McFadden, 154 U. S. 155, it was said: “ ‘The liability 
of a carrier begins when the goods are delivered to him 
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or hig proper servant authorized to receive them for car- 
riage.’ Redfield, Carriers, sec. 80. ‘The duties and the 
obligations of the common carrier with respect to the 
goods commence with their delivery to him, and this deliv- 
ery must be complete, so as to put upon him the exclusive 
duty of seeing to their safety. The law will not divide 
the duty or the obligation between the carrier and the 
owner of the goods. It must rest entirely upon the one 
or the other; and, until it has become imposed upon the 
carrier by a delivery and acceptance, he cannot be held 
responsible for them.’ Hutchinson, Carriers (2d ed.), sec. 
82.” It was further said: “Whilst the authorities may 
differ upon the point of what constitutes delivery to a 
carrier, the rule is nowhere questioned that, when delivery 
has not been made to the carrier, but, on the contrary, the 
evidence shows that the goods remained in tle possession’ 
of the shipper or his agent after the signing and passing of 
the bill of lading, the carrier is not liable as carrier under 
the bill. Of course, then, the carrier’s liability as such 
will not attach on issuing the bill in a case where not 
only is there a failure to deliver, but there is also an un- 
derstanding between the parties that delivery shall not 
be made till a future day, and that the goods until then 
shall remain in the custody of the shipper.” 

It seems clear, in the case at bar, that there was no 
delivery of the plaintiff’s goods for immediate shipment; 
that, while it is true the car was on defendant’s side-track, 
yet it was in the possession of the plaintiff. He had only 
loaded a part of the goods for shipment, and it had been 
agreed that the remainder of them should not be loaded 
until the following morning at a time subsequent to the 
destruction of the car by fire. No bill of lading had been 
issued by the company; no receipt for the goods had been 
given, and it still remained for the plaintiff to finish 
loading the car, to notify the defendant when he had 
done so, to furnish weights and contents, after which the 
vate for transportation was to be fixed by the agent be- 
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fore the car was sealed and ready to go forward to its 
place of destination. 

We are not without authority of our own on this ques- 
tion. In Chicago, B. & Q. R. Co. v. Powers, T3 Neb. 816, 
it was held that a railroad company which constructs its 
yards by the side of its track to facilitate the loading and 
unloading of stock is not responsible as a common carrier 
for stock placed in such yards for subsequent shipment, 
but subject to the right of the shipper to remove the stock 
from the pens for feed and water before the shipment is 
actually made, and its liability is no greater than that of 
un ordinary depositary or bailee. It was said in that 
case that the liability of a common carrier “does not at- 
tach until the goods are unconditionally delivered by the 
shipper and accepted by the carrier.” The foregoing 
rules are so well established that it is unnecessary to cite 
further anthorities in support of them. 

In a well-written brief counsel for the plaintiff has 
cited certain authorities in support of his contention that 
defendant’s liability is that of a common carrier. Those 
authorities will now receive our consideration. Southern 
hapress Co. v. Newby, 36 Ga. 635, was a case where the 
express company was to receive certain goods at the 
depot, where they were delivered at the time agreed upon. 
It was held that the liability of the express company as 
a common carrier began when they were so delivered. In 
Watson v. Memphis & C. R. Co., 56 Tenn. 255, the shipper 
applied to the agent of the defendant company the day 
before his cotton was hauled to the depot, who made an 
absolute agreement, in consideration of the freights to be 
paid, to receive the cotton when tendered and to forward 
it as soon as he could. It was held that this was a com- 
plete contract, and the force of it could not be avoided 
by refusing to receive the cotton when tendered the next 
day. It was insisted on the part of the company that the 
agreement was that the company was to receive it when 
tendered, and forward it as soon thereafter as it was 
able. It was held that the question was one for the jurv. 


Vou.85] SEPTEMBER TERM, 1909. 505 


Burrowes vy. Chicago, B. & Q. R. Co. 


and if the agreement was that the cotton was to be re- 
ceived when tendered the next day, and the company suf- 
fered plaintiff to leave it at its depot without objection, 
it. was at its risk from that day; that the risk of the 
common carrier begins upon the delivery and acceptance 
of the goods. Southwestern R. Co. v. Webb, 48 Ala. 585, 
was a case where cotton was delivered or placed upon the 
platform at the defendant’s station for shipment. There 
was a failure to deliver the cotton at the place of consign- 
ment. It was held that the company was not liable for 
the cotton stolen or lost after a deposit on the platform 
at a station house, unless it be shown that the railroad 
company or its agents had notice of the deposit, and re- 
ceived the cotton for transportation as a common carrier. 
And it was further held that whether there was a delivery 
or not to the common carrier for transportation was a 
question for the jury where there was conflicting evi- 
dence on that point. In Montgomery & EF. R. Co. v. Kolb 
& Hardaway, 73 Ala, 396, the goods were delivered for 
shipment where it was the custom and usage of the com- 
mon carrier. to receive goods for transportation. It was 
held that there was a delivery to the company for immedi- 
ate transportation, and the fact that it gave no receipt 
for the merchandise did not affect its liability, delivery 
having been satisfactorily shown. In Merriam v. Hart- 
ford & N. H. R. Co., 20 Conn. *354, which was an action 
to recover for the loss of goods, it was contended that 
the carrier was not liable without express notice of the 
deposit. It appeared that the goods were delivered in the 
usual manner for transportation by a common carrier at 
its private duck in its exclusive use for the purpose of 
receiving the property to be transported. It was held 
that such delivery was a good delivery to the carrier, and 
rendered him liable for the loss of the goods. Shaw v. 
Northern P. R. Co., 40 Minn. 144, was a suit to recover 
for the loss of personal baggage ‘of a passenger delivered 
to the carrier and received solely for transportation, and 
not for storage. There was a recovery, and it was held 
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that the consent of the carrier, for its own convenience, 
to some delay in the transportation could not be used as 
a matter of defense. It seems clear from the foregoing 
review of plaintiff’s authorities that they are not ap- 
plicable to the undisputed facts as shown by the record 
herein. We are of opinion that this case should be ruled 
by Missouri P. R. Co. v. Riggs, 10 Kan. App. 578, 62 Pac. 
712, and that the evidence does not sustain the judgment. 

For the foregoing reason, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings. 


REVERSED. 


JOHN HOLMES V. STATE OF NEBRASKA. 
Firmen DECEMBER 14,1909. No. 16,056. 


1. Criminal Law: ACCUSED AS WITNESS: CREDIBILITY: INSTRUCTIONS. 
Where a person on trial for a crime testifies in his own behalf, 
he becomes as any other witness, and his credibility is to be 
tested by the same rules as are legally applied to other witnesses. 
It is proper for the court to so instruct the jury, and in addition 
thereto to inform them that in determining the credibility which 
shall be accorded to his testimony they may take into considera- 
tion the fact that he is interested in the result of the prosecution; 
but it is error for the court to inform the jury that as a general 
rule the witness who is interested in the result of the suit will 
not be as honest, candid and fair in his testimony as one who 
is not so interested. 


2. Case Overruled. So much of the opinion in Clary v. State, 61 Neb. 
688, as upholds such an instruction is disapproved and overruled. 


Error to the district court for Harlan county: HARRY 
S. DUNGAN, JUDGE. Reversed. 


J. G. Thompson and Hd L, Adams, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 
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BARNES, J. 


John Holmes was convicted of the crime of assault and 
lhattery in the district court for Harlan county, and was 
sentenced to pay a fine of $100, together with the costs of 
prosecution. He has brought the case here by petition in 
error, and will hereafter be called the defendant. 

The record contains several assignments of error, but 
one of which will be considered in this opinion. That 
contention is that the district court erred in giving para- 
eraph 9 of his instructions, which reads as follows: “You — 
are instructed, gentlemen of the jury, that the credit of 
a witness depends largely upon two things, that is, first, 
his ability to know what occurs, and his disposition for 
telling the truth as to the occurrence. Statements made 
by a witness having superior opportunities for knowing 
what took place, and superior intelligence and memory, 
und being entirely uninterested in the event of the suit, 
other things being equal, are entitled to greater weight 
before the jury. One of the tests for determining the 
credibility of a witness is his interest in the result of the 
suit. As a general rule, the witness who is interested in 
the result of the suit will not be as honest, candid and 
fair in his testimony as one who is not so interested; but 
the degree of weight to be given to each and all of the 
witnesses is a question for you alone, and not for the 
court.” We think defendant’s exception to the instruc- 
tion quoted is well founded. The law gives a defendant 
in a criminal prosecution the right to testify in his own 
behalf, and, if he sees fit to exercise that right, he becomes 
as any other witness, and his credibility should be sub- 
jected to the same tests as are legally applied to other wit- 
nesses. Burk v. State, 79 Neb. 241. The court should 
not attempt to discredit him and destroy the effect of 
lis evidence, but should leave its weight and credibility 
to the jury without unfavorable comment. 

By the tenth paragraph of his instructions the trial 
court stated the correct rule. That paragraph reads as 
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follows: “You are instructed, gentlemen of the jury, that 
the defendant in this case has taken the stand and testi- ° 
fied in his own behalf, and that this under the law he 
is entitled to do, and you are bound to consider his testi- 
mony; but, in determining what weight you will give 
the testimony, you may weigh it as you would the testi- 
mony of any other witness, and you may take into consid- 
eration his interest in the result of the trial, and give 
to his testimony such weight as under all the circum- 
_ Stances you think it is entitled to.” This form of in- 
struction was approved in Richards v. State, 36 Neb. 17, 
and is fair alike to the defendant and the state. In such 
a case the court should not by unfavorable comment single 
out the evidence of the defendant and discredit him before 
the jury. . 

The attorney general has directed our attention, how- 
ever, to Clary v. State, 61 Neb. 688, where an instruction 
like the one in question was upheld, and contends that we 
should again give it our approval. It appears in the Clary 
case that there was no bill of exceptions, and the court 
was therefore unable to say that the defendant was preju- 
diced by the instruction. Commenting on the question 
it was there said: “Without the bill of exceptions we 
cannot know that the accused was prejudiced. * * * 
We have said that in the absence of a bill of exceptions 
instructions will be presumed free from error, unless they 
are erroneous under any possible case made by the proofs 
under the issues. Home Fire Ins. Co. v. Weed, 55 Neb. 
146.” ‘ 

In Omaha B. R. Co. v. McDermott, 25 Neb. 714, an in- 
struction in the following language was held to have been 
properly refused: “And you are instructed that witnesses 
who are disinterested are entitled to more weight than 
those who for any reason are shown to have n interest 
in the determination of the case. A witness xho has « 
lawsuit of a similar character to this, against the same 
defendant, is not entitled to the same consideration, and 
his opinion is not entitled to have the same weight as that 
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of a witness who is disinterested, and who has equally 
as good knowledge of what he testifies to.” It was there 
said that the infirmity of the instruction condemned is 
that part which suggested the idea that a witness who 
has a lawsuit against one of the litigants is not entitled 
to the same consideration as a witness who is disinter- 
ested. ‘ 

In the case at bar it appears from the bill of exceptions 
that the defendant testitied, in substance, that, while he 
was having an altercation with another, the complaining 
witness seized him by the shoulder, at the same time 
calling him a rowdy, and it then appeared to him as 
though the witness had attacked him; that he delivered 
the blow, with his fist, which is complained of, in what 
he thought was necessary self-defense. There was a con- 
flict of evidence on this point. One or two other witnesses 
corroborated the defendant, while the complaining wit- 
ness testified that he did not lay hands on the defendant, 
but was about to arrest him for riotous conduct, and 
before he could do so defendant struck him and knocked 
him down. It therefore seems clear that the statement 
coming from the court that, “as a general rule, the wit- 
ness who is interested in the result of the suit will not 
be as honest, candid and fair in his testimony as one who 
is not so interested’ must have been highly prejudicial 
to the defendant, and calls for a reversal of the judgment. 
We therefore disapprove of and overrule so much of the 
opinion in Clary v. State, 61 Neb. 688, as upholds the in- 
struction complained of. 

For the foregoing reason, the judgment of the district 
court is reversed and the cause is remanded for further 
proceedings. 

REVERSED. 


V, 
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WaLter R. BEDDEO V. STATE OF NEBRASKA, 
Frmep DECEMBER 14,1909. No. 16,057. 


Case Followed. Holmes v. State, ante, p. 506, followed. 


Error to the district court for Harlan county: Harry 
S. DUNGAN, JupeE. Reversed. 


J. G. Thompson, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra. 


BARNES, J. 


Walter R. Beddeo has prosecuted error from the district. 
court for Harlan county in a case wherein he was con- 
victed of the crime of assault and battery. One of his 
assignments is that the court erred in giving the eighth 
paragraph of his instructions to the jury. An examina- 
tion of the record discloses that the instruction com- 
plained of is a literal copy of the one on which our re- 
versal of Holmes v. State, ante, p. 506, was predicated, and 
therefore the judgment herein complained of is reversed 
and the cause is remanded for further proceedings. 


REVERSED. 
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CHARLES W. CAVES, APPELLEE, V. JOSEPH B. BARTEE, 
APPELLANT. 


Friep Decemper 14, 1909. No. 15,805. 


1. Landlord and Tenant: Famurs to Repair: Damaces. In this 
action, in which damages are claimed for failure to repair plas- 
tering by a landlord whereby damage to bedding and clothing by 
mice was occasioned, the difference in the value of the articles 
damaged before and after the injury is not the proper measure 
of damages, and it was erroneous so to instruct the jury. 


2. Chattel Mortgages: FAiLuRE TO RELEASE. A mortgagee cannot be 
muicted in damages for failing to release a chattel mortgage 
when he in good faith disputes the validity of another claim, 
not connected with the obligation to secure which the mortgage 
was given, which it is sought to compel him to accept as a part 
payment of the amount due on the note, and which he refuses 
to allow. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupGE. Reversed. 


John H. Barry and Morning & Ledwith, for appellant. 
C. M. Parker and George A. Adams, contra. 


LETTON, J. 


This action was brought by a former tenant against 
his former landlord upon four causes of action. As to 
the first cause, the petition sets forth that at the time 
the plaintiff rented the farm the defendant represented. 
the buildings to be in good repair, but that the dwelling 
was in such a defective condition that mice and rats 
came through broken places in the plastering and injured 
his household goods and wearing apparel, to his damage 
in the sum of $25. He also alleges certain items of work 
performed and money expended for defendant to the 
amount of $17.10, upon which he claims a balance due 
of $8.30. The second cause of action was taken from 
the jury by the court, and will not be noticed. The third 
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alleges that plaintiff executed a chattel mortgage to se- 
cure the rent; that he fully paid the same, and requested 
defendant to satisfy the mortgage ou the first of March, 
1905, but that defendant refused to release it until Sep- 
tember 28, 1905; that plaintiff was thereby prevented 
from selling his stock, and was compelled to buy feed 
for the same during the intervening period, to his dam- 
' age in the sum of $60. The fourth cause of action is for 
the $50 penalty provided by statute for the refusal of a 
mortgagee to release a chattel mortgage of record on 
payment and demand, The answer admits the lease and 
the giving of the mortgage, denies the refusal to release 
the mortgage, and sets up certain counterclaims. The 
reply is a general denial. The jury found for plaintiff, 
and assessed his recovery at $175, a sum in excess of the 
amount sued for in the three causes of action submitted 
to them. A motion for a new trial was filed. The court 
required a remittitur of $50, and overruled the motion. 
The jury were properly instructed as to liability for 
repairs. Before the case was submitted, the defendant 
made a motion to strike from the petition the claim of 
damage to household goods by rats and mice. This mo- 
tion was overruled, and exception taken. In its charge 
the court instructed the jury: “In the event that you find 
from the evidence, and under these instructions, for the 
plaintiff under his allegations in his amended petition 
touching damages to bedding and clothes by rats and 
mice, and in the event you find for the defendant touch- 
ing damages to hay by plaintiffs cattle, and other allega- 
tions of a similar nature, you will allow the party injured 
the difference between the fair market value of the arti- 
cles in question immediately before and immediately af- 
ter the damage so inflicted.” Under the circumstances 
of this case we think this was not the true measure of 
damages for a failure to plaster. Assuming, as the jury 
did, that plaintiff’s account of this matter is true, it seems 
that when he took possession under the lease the plaster- 
ing in one room was in very bad condition, and in other 
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parts of the house there were holes in it. When defendant 
first came to the place this condition was pointed out to 
him, and he told plaintiff to take the plastering off the 
room, wainscot it, get the plastering done, and take pay- 
ment out of the rent. Plaintiff introduced a postal card 
from defendant in evidence, dated May 20, 1994, authoriz- 
ing plaintiff to hire a plasterer, and deduct charges from 
the rent. He says that in June defendant told him that 
he would send a man to do this work, but that it was 
not done until October. 

While the general rule is that the measure of damages 
upon the breach of an agreement by a landlord to make 
repairs is the difference between the rental value as the 
premises actually are and as they should have been ac- 
cording to the contract, still there are exceptions to this 
rule, and in this case, the agreement being made subse- 
quent to the lease, and the premises being as they were, 
we think the plaintiff should have had the plastering 
done, and charged the defendant with the cost of it. 
It could not reasonably have been foreseen by the parties 
that, if the plastering was not promptly repaired, $25 
worth of bedding and clothing would be destroyed by 
mice. Moreover, if mice were prevalent, it was the duty 
of the tenant, in any event, to try to guard against loss 
from this source by some means, and not to let the dam- 
age go on when it might presumably have been prevented 
by reasonable effort. A discussion of this topic may be 
found in 24 Cyc. 1097, in line with these views. 

The complaint is also made that there is n0 competent. 
evidence as to the damages set forth in the third cause 
of action, and that no instruction was given to guide the 
jury in measuring such damages. We have repeatedly 
held that a nondirection is not a misdirection, and will 
not usually work a reversal. If the defendant had re- 
quested such an instruction, in all probability the court 
would have given the same. 

The other objections are more serious, aud the same 

36 , 
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apply to some extent to the fourth cause of action as well. 
The plaintiff's evidence shows that about two weeks be- 
fore March 1, 1905, when the $200 note and mortgage 
became due, he sent to defendant a bill for $5.80 for work 
in connection with the plastering and wainscoting and 
for money paid. On March 1 plaintiff paid to the Oak 
Creek Valley Bank, to apply on the mortgage debt, a 
check for $191.20, and presented a bill against the de- 
fendant for $8.80 for the same items.as in the former 
bill, with others. Bartek was not present, but when he 
was informed of these facts the claim of $8.80 was dis- 
puted by him, and he refused to allow credit for the 
same upon the note. The matter was left unsettled until 
September 11, when the parties met at Valparaiso, and 
at that time the claim of $8.80 was allowed. At that 
time defendant was again requested to release the chattel 
mortgage. A release was made out on September 25 and 
filed September 28. All the damages claimed in the third 
cause of action occurred prior to this time. It is clear 
that there was a controversy between the parties as to 
these items claimed by plaintiff, and other items claimed 
by defendant, all growing out of other transactions than 
the debt secured by the mortgage. A mortgagee cannot 
be mulcted in damages for failing to release a chattel 
mortgage when he in good faith disputes the validity of 
another claim, not connected with the obligation to secure 
which the mortgage was given, which it is sought to 
compel him to accept as a part payment of the amount 
due on the note, and which he refuses to allow. The 
clear weight of authority is that a inortgagee is not liable 
for a failure or refusal to release a mortgage when the 
right of the person demanding such release is a doubtful 
question. Srilican Savings Institution v. Sharp, 2 Neb. 
(Cnof.) 300; Aronebusch v. Raumin, 6 Dak. 243; Parkes 
v. Parker, 57 Mich. 57; Hurford v. Mslou, 53 Mich. 179. 
If such a dispute existed, no damages can be allowed for 
anything occurring prior to the time when the dispute 
was settled and the amount allowed as a credit, 
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As to the right to recover the statutory penalty, this 
depends upon what took place at the time the settlement 
was made, and upon this point we think the instruction 
of the court proper. 

Considering the whole case, we think error occurred 
prejudicial to the defendant, and that a new trial should 
be had. The jury evidently were confused as to the is- 
sues, or they would not have rendered a verdict in excess 
of the amount claimed by plaintiff. 

The judgment of the district court is 

REVERSED. 

ReEEsEH, C. J., not sitting. 


CiyDE E, PARKER, APPELLEE, VY. OMAHA PACKING Com- 
PANY, APPELLANT. 


Firep DecemBer 14, 1909. No. 15,845. 


1. Appeal: Varrance. “A variance between allegata et probata will 
not be held to be prejudicial, requiring a reversal of the judg: 
ment, where it appears that the party complaining was not 
actually misled or surprised to his disadvantage.” Ittner' Brick 
‘Co. v. Killian, 67 Neb. 589. 


: Instructions. While not a technically accurate statement 
of the law as to the extent of a master’s obligation to see that 
the appliances furnished his servants are reasonably safe for 
use, still a judgment will not be reversed because the jury were 
instructed that “it is the duty of the master” to provide a reason- 
ably safe working place and reasonably safe machinery and ap- 
pliances, unless it is evident that under the circumstances of the 
case the jury were misled thereby, to defendant’s prejudice. 


APPEAL from the district court for Douglas county: 
ALEXANDER C, TrOuP, JUDGE. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 


T. W. Blackburn, contra, 
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Lerron, J. 


The plaintiff, while working as a Jaborer for the de- 
fendant under the direction of a foreman, was engaged, 
with other workinen, in the work of removing a brine 
pump from its foundation in a building, known as “The 
Old Omaha Packing Company Plant,” for the purpose of 
transferring it to another building. While thus engaged, 
he was directed by the foreman to remove a block from 
under one side of the pump; one end of the pump having 
been raised to a height of about eighteen inches by two 
jacks, one on each side. The pump was about nine or 
ten feet long, four feet wide and four feet high, and very 
heavy. The foreman, with several workmen and the plain- 
tiff, were upon one side of the pump, when the plaintiff 
was directed to go to the other side and remove the block. 
_A witness named Monroe testifies that, when the plaintiff 
was directed to remove the block, witness told the fore- 
man that the jack on the side on which they were stand- 
ing, the east side, which was then tipped, was going to 
slip, and the foreman said, with an oath: “You go ahead 
and pull that block out.” This is denied by the foreman. 
The plaintiff went to the other side of the pump, and 
while removing the block, as directed, the jack on the east 
side slipped and the pump came down upon his thumb, 
crushing it to an extent that necessitated amputation. 
For the defendant, the foreman testifies that the falling 
of the jack was occasioned by its being struck by a plank 
in the hands of one Poloski; that Poloski was on the same 
side of the pump as he and Monroe; and that while 
Poloski was in the act of removing this plank from under 
the pump he carelessly struck the jack, knocking it down, 
and allowing the pump to fall on the plaintiff’s hand. 
This is contradicted by Monroe, who says that Poloski 
was a boy about 19 years old; that he was not near the 
jack at the time that it fell, but was standing farther 
from the jack than the witness, and at a distance of at 
least four feet away. None of the other workmen present 
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upon that side of the pump were called. The jury found 
for the plaintiff, assessing his recovery at $1,200, and de- 
fendant appeals. 

A number of grounds of error are assigned by the de- 
fendant, but the one principally relied upon is that the 
allegata et probata do not agree; that the issue submitted 
to the jury is not an issue made by the pleadings in the 
case. It is insisted that a defect in the jacks is averred 
to be the proximate cause of the injury to the plaintiff, 
and that there is no testimony to show that the jacks 
were in any way defective. It is further insisted that the 
doctrine of safe place to work does not apply in such a 
case as this because the condition is constantly changing; 
that the plaintiff “was assisting in a work of dismantling, 
and change of a place which was provided, not for the 
plaintiff, but for whoever may have been assigned to the 
care and operation of the brine pump,” and therefore that 
the only actionable negligence charged was that he was 
supplied with defective jacks with which to do the work. 
On the other hand, the plaintiff argues that the allegations 
show that the defendant’s foreman was directing the 
plaintiff, and that while plaintiff was acting under such 
direction the accident occurred, and that the language 
of the petition is sufficiently general to cover any kind 
of negligence shown by the evidence, whether it should 
be the unsafety of the place, the unsafe character of the 
tools, or the negligent order of the foreman to perform 
work in a place made dangerous by defective machinery, 
of which the foreman was informed and the plaintiff 
knew nothing. 

It is a settled rule that the allegations of a petition will 
be liberally construed when not attacked until during 
the trial. There was a general demurrer to the petition 
filed before answer, and properly overruled, but this did 
not attack the defect now relied upon, the contention 
now being that the evidence is not within the allegations 
of negligence. We have said that “a pleading may be said 
to allege what can by reasonable and fair intendment 


518 NEBRASKA REPORTS. { Vou. 85 


Parker vy, Omaha Packing Co. 


he implied from its statements.” Dailey v. Burlington 
& M. R. R. Co. 58 Neb. 396; Roberts v. Sumson, 50 Neb. 
745. 

The petition alleges that the plaintiff was working un- 
der the direction of defendant’s foreman; “that while thus 
engaged, and while the said foreman was directing, and 
pursuant to the direction of said foreman, the plaintiff 
was engaged, * * * and while so performing the 
work directed, and in the act of pushing the said block 
out from beneath the brine pump, owing to the unsafe 
and defective jack upon the opposite side of said brine 
pump, said defective jack gave way,” etc. This language 
is followed by an allegation that “the accident was due 
wholly to the negligence of defendant, and said negli- 
gence consisted in providing plaintiff an unsafe place in 
which to perform his work and defective machinery for 
the purposes of the work undertaken, as hereinbefore de- 
scribed, which unsafety as to place and defects in ma- 
chinery was wholly unknown to the plaintiff.” 

It is evident that the jury must have believed the tes- 
timony of the plaintiff's witnesses as to the defective 
and unsafe manner in which the jack was placed, and 
disbelieved the account of the accident given by the fore- 
man. The jack itself was in good ,order, but was care- 
lessly set. It must therefore be regarded as settled by 
the verdict that the foreman knowingly directed the 
plaintiff to perform work in a place when there was an 
extraordinary risk made specially unsafe by the situation 
of the jack. While the law requiring an employer to fur- 
nish a safe place to work is subject to many modifica- 
tions depending upon the nature of the work, and while 
it is true, as defendant contends, that such work as dis- 
mantling is to some extent an exception to the general 
rule, still, even in such work, if an employer directs a 
servant to perform some work made especially hazardous 
by reason of the master’s negligence, of which special 
hazard the servant is unaware, the servant does not as- 
sume such special hazard, and, if he is injured by reason 
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of such negligent act or omission of the master, a liability 
ensues. Bell v. Rocheford, 78 Neb. 304, 310. 

Section 188 of the code provides: “No variance between 
the allegation in a pleading and the proof is to be deemed 
inaterial, unless it have actually misled the adverse party 
to his prejudice, in maintaining his action or defense 
upon the merits. Whenever it is alleged that a party 
has been so misled, that fact must be proved to the sat- 
isfaction of the court, and it must also be shown in what 
respect he has been misled; and thereupon the court may 
order the pleading to be amended wpon such terms as 
may be just.” It is clear that proof of all the circum- 
stances surrounding the accident was before the jury. 
and that no different defense would have been made if a 
more specific allegation as to the cause of the dropping 
of the pump had been set out in the petition. A variance 
between the allegata et probata will not be held to be 
prejudicial, requiring a reversal of the judgment, where it 
appears that the party complaining was not actually 
misled or surprised to his disadvantage. T'oy v.. McHugh, 
62 Neb. 820; Ittner Brick Co. v. Killian, 67 Neb. 589. 

Complaint is also made of certain language used in 
the fourth instruction, as follows: “You are instructed 
that it is the duty of every master to conduct his business 
with reasonable care and prudence, so as not negligently 
or carelessly to subject his servant to any danger not or- 
dinarily incident to or connected with his employment. 
And it is likewise the duty of the master to provide his 
servant with a reasonably safe working place, and with 
reasonably safe machinery and appliances with which 
to work.” In this connection attention is called by de- 
fendant to the case of Cudahay Packing Co. v. Roy, 71 
Neb. 600, in which an instruction stating that “it is the 
duty of the master to his servant to provide his servant 
with reasonably safe machinery,” etc., was criticised, and 
it was held error to give this in connection with other 
instructions then given; but in that case the defect in 
the appliance was a latent defect and the vital point in 
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the case was whether the master had used reasonable 
care in furnishing the servant a lever which proved to 
be clearly defective for the purpose for which it was used 
by reason of a hidden flaw in the metal. While it is per- 
haps not always strictly accurate to say that “it is the 
duty of the master” to provide a reasonably safe working 
place because there may be cases such as the Roy case, 
in which a jury might be misled as to the liability of the 
master when defects in an appliance are latent, still the 
use of this phrase is a convenient form of expression, and 
one in constant use. A case will not be reversed on ac- 
count of the use of this expression unless, under the pe- 
culiar circumstances of the case, a jury would be apt to 
be misled thereby as to the amount of care demanded on 
the part of the master in supplying tools. An instruction 
containing the language complained of is approved in 
Cudahy Packing €o, v. Wesolowski, 75 Neb. 786, and we 
have upheld instructions many times containing this ex- 
pression. 

It is also contended that evidence was erroneously ad- 
mitted affecting the plaintiff’s measure of damages. The 
evidence complained of was to the effect that previous 
to the employment of the plaintiff at common labor he 
had been employed by a telephone company as a lineman 
at $40 a month and expenses. The evidence shows that 
as a common laborer he was receiving $1.90 a day at the 
time of the accident. The plaintiff was a young man 
25 years old. He suffered great pain and agony, and lost 
the thumb of his right hand by amputation at the second 
joint. We believe that, taking into consideration the in- 
jury, the plaintiff’s expectancy proved, and the amount 
of the recovery, the admission of evidence showing such 
a slight difference in wages was not prejudicial error. 

We are unable to see that any error or defect in the 
pleadings or proceedings has affected the substantial 
rights of the defendant. 

The judgment of the district court, therefore, must be 


AFFIRMED. 
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In re Estate of Leavitt. 


In RE Esrate OF Mary HELEN Luavirt. 

MavuD HAYWARD WATKINS, APPELLEE, V. Myron D. SMITH 
AND WILSON O. BRIDGES, EXECUTORS, ET AL., AP- 
PELLANTS. 

In RE Estate oF Lizzin O’SHuHa. 


JOHN J. O'SHEA, APPELLEE, V. HENRY J. BREUNIG ET AL, 
APPELLANTS. 


Fitep DECEMBER 14, 1909. Nos. 15,853, 15,670. 


Executors and Administrators: ALLOWANCE To Hem. Under the pro- 
visions of section 176, ch. 23, Comp. St. 1905 (Ann. St. 1903, sec. 
5041), as it stood before the amendment of 1907, the heir at law 
of the deceased, if there be no surviving husband and wife, is 
entitled to the specific articles described therein, whether the 
deceased dies testate or intestate, or whether the hein accepts 
the provision made for him in the will, if any, or not. Such, 
also, is the case with the surviving spouse. In re Estate of. 
Fletcher, 83 Neb. 156. 


APPEAL, in In re Estate of Leavitt, from the district 
court for Douglas county: Howarp KENNEDY, JUDGB. 


Affirmed. 
PF. A. Brogan and G@. W. Shields, for appellants. 
W. R. Patrick and B. S. Baker, contra. 


REHEARING, in In re Estate of O’Shea, of case reported, 
ante, p. 156, Rehearmg denied. 


LEtTon, J. 

Mary Helen Leavitt died in the county of Douglas 
leaving a last will and testament, by the terms of which 
"she bequeathed specifically to various legatees certain 
jewelry, ornaments, paintings and personal wearing ap- 
parel. She also directed that a diamond brooch and other 
jewelry should be sold by her executors, and the proceeds 
turned into her general estate and used for the purpose 
of paying the cash legacies provided for by the will, A 
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number of bequests, payable in cash, were made to various 
charities and benevolent institutions, among which was 
the Women’s Christian Association, and this association 
was also made residuary legatee. After the probate of 
the will a petition was filed by Maud Hayward Watkins, 
setting forth that she was niece, next of kin, and sole heir 
at law of the deceased. The petition set forth specifically 
the articles of wearing apparel, ornaments and household 
furniture left by the deceased, and prayed that an order 
be made by the county court assigning and distributing 
to her all such articles, as well as her selection of $200 
worth of personal property of the estate in addition 
thereto. The executors resisted this petition, and an- 
swered, alleging that all ornaments and personal prop- 
erty were lawfully disposed of by the last will and testa- 
ment of the deceased to other persons, and denied the 
petitioner’s right to any of the property except a cash 
legacy of $100 left to her by the will. The Women’s 
Christian Association also answered that the diamond 
brooch and other articles of jewelry by the terms of the 
will were directed to be sold to pay cash legacies, and 
that the residue of the entire estate had been bequeathed 
to it for a specific purpose, and further denied that the 
petitioner was entitled to any of the personal property 
except the cash legacy. The court found that the prop- 
erty belonged to the petitioner, who was the next of kin, 
and granted the prayer of the petition. 

The question presented is identically the same as that 
disposed of by the court in the case of In re Estate of 
Fletcher, 83 Neb. 156, and In re Estate of O’Shea, ante, 
p. 156, in which latter case a motion for rehearing is now 
pending. Jor convenience this motion will be consid- 
ered in connection with the argument in this case. 

Counsel for appellants contend that, where specific ar- 
ticles of property included within the class mentioned in 
the first subdivision of section 176, ch. 23, Comp. St. 1905 
(Ann. St. 1903, sec. 5041), to wit, “wearing apparel and 
vrnaments and household furniture of the deceased, and 
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all property and articles that was or were exempt * * * 
from levy or sale upon execution or attachment” have 
been disposed of by the last will, the provisions of the 
section do not apply, and that it is only when the prop- 
erty is intestate property, meaning by this, property 
which has not been disposed of by the will, that it can 
be lawfully assigned under this provision. He further 
contends that the following portion of this section, “And 
this allowance shall be made to such surviving husband 
or wife or heir or heirs at law as will [well] when he or 
she or they shall receive provision made in the will of 
the deceased as when the deceased dies intestate,” means 
that these specific articles were to be given to the sur- 
viving spouse or heirs if the articles are not mentioned 
in the will, even though the surviving wife or husband 
or heirs had received some provisions made for them in 
the will, because they fall within the class of intestate 
property. If the language of this section stood alone, 
or if it had never received judicial construction or in- 
terpretation heretofore, this argument might be worthy 
of much consideration. But we are convinced that the 
law is too well settled to permit the adoption of this con- 
struction. While the question is not a new one, on ac- 
count of the fact that the amendment of 1901 giving an 
allowance to heirs seems to have given rise to much litiga- 
tion and controversy, we have investigated at some length 
the origin of this provision. It was declared in Magna 
Charta that “the widow may remain in the mansion 
house of her husband forty days after his death, within 
which term her dower shall be assigned.” In America 
the tendency from the earliest times has been to greater 
liberality in respect to the widow’s portion. Since the 
origin of our probate law is to be found in the statutes of 
Massachusetts, a consideration of the legislation in this 
connection in that province and state may be interesting. 
By a law of the province passed in 1710 it was provided 
that every judge of probate “is hereby directed to have 
consideration, and make allowance of necessary bedding, 
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utensils and implements of household, necessary for the 
upholding of life, to the use of the wife and family of the 
deceased, where provision is not made for the wife in 
that respect by will,” and it was further provided that 
such bedding, utensils and implements should not be ac- 
counted assets in the hands of the executor or adminis- 
trator. Ancient Charters and Laws of Massachusetts 
Bay, ch. 100, sec. 2, p. 390. By- chapter 36, Laws and 
Resolves of Massachusetts, 1788, in an act directing the 
descent of intestate estates, it was provided: “And when 
the personal estate shall be insufficient to pay the debts 
and funeral charges of the deceased, the widow shall 
nevertheless be entitled to her apparel, and such other of 
the personal estate as the judge of probate shall determine 
necessary, according to her quality and degree; and such 
part of the personal estate as the judge may allow the 
widow, shall not be assets in the hands of the executor 
or administrator.” In Laws and Resolves of Massachus- 
etts, 1805, ch. 90, sec. 2d, p. 508, we first find the language 
of the Nebraska statute: “When any person shall die 
possessed of any personal estate, or of any right or inter- 
est therein, not lawfully disposed of by last will, the 
same, after” making the allowance to the widow, shall 
be distributed, etc. 

In 1885 the general statutes of Massachusetts were re- 
vised by a commission. The law relating to decedents was 
revised and codified, and was included in the Revised 
Statutes of 1836. The first sentence of section 1, ch. 64 
of this revision, is identical with the language we are 
considering, apparently applying alone to intestate es- 
tates, and the remainder of the section treats of the same 
matters as does the section in our statute, although a 
different disposition is made as to the property. By chap- 
ter 65, sec. 4, it was provided that the articles of apparel 
and ornaments of the widow and the apparel of the minor 
children, if any, and such provisions and other articles as 
shall be necessary for the reasonable sustenance of the 
widow and family for 40 days after the death of the de- 
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ceased, together with such further necessaries as the judge 
of probate shall order allowed, should be omitted in the 
inventory, and not be considered as assets, whether the 
deceased left a will or died intestate. In 1838 the law 
was slightly changed so as to express more fully that 
such articles should be considered as exclusively belong- 
ing to the widow or child respectively, and should not 
be considered assets. From this resume it will be seen 
that the allowance at first could only be made from in- 
testate estates, but afterwards from both testate and intes- 
tate. As in our statute, the provisions of chapter 64 and 
chapter 65 seem somewhat inconsistent, but in Williams v. 
Williams, 5 Gray (Mass.) 24 (1855), construing the stat- 
ute, it was decided that the power is not limited to in- 
testate estates, that the allowance is given in all cases, 
whether there is a will or not, and whether the widow 
waives the provisions of the will or not. 

The probate system of Massachusetts was adopted by 
Wisconsin. In the case of Baker v. Baker, 57 Wis, 382, 
this section is considered. As in this case, the argument 
was made that the section limited the allowance to intes- 
tate estates, or to that portion of the estate of a testator 
which had not been disposed of by the will. The court 
pointed out that the introductory sentence of the section, 
’ “When any person shall die possessed of any personal 
estate, or of any right or interest therein, not lawfully 
disposed of by his last will, the same shall be applied and 
distributed as follows,” is followed by a number of sub- 
divisions containing specific provisions applicable alike 
to testate and intestate estates, and further calls atten- 
tion to other sections in the law relating to inventory, 
etc., Which, when construed in connection with this, show 
clearly that the allowances must be made from all estates, 
whether testate or intestate, and that the specific prop- 
erty mentioned does not become assets in the executor’s 
hands. 

The provisions of this section, as was pointed out in 
the concurring opinion by Judge Root in /n re Estate of 
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O’Shea, ante, p. 156, have been the law of Nebraska 
since before its existence as a state, and so also has sec- 
tion 5065, Ann. St. 1907, as to such property not being 
assets of the estate. In its original form provision was 
made for the widow alone. The purpose of the law was 
to provide for the immediate necessities of the widow and 
family when deprived of their natural protector, to pro- 
tect the helpless from the assaults of greedy creditors, 
and to provide a temporary relief for those placed in such 
an unfortunate position. 

The courts as a rule construe such provisions liberally 
in line with their benevolent purpose. In some states no 
appeal can be taken from the order of allowance. Leach 
vo. Leach, 51 Vt. 440; Pope v. Hayc, 30 Ga, 539. The courts 
will not inquire into the need of the recipient as to the 
specific property mentioned, and the statute operates to 
transfer the title of such articles to the widow, irrespect- 
ive of whether or not she possesses sufficient separate 
property and estate so that her necessities do not require 
the allowance. Heirs of Sawyer v. Sawyer, 28 Vt. 245; 
In re Lstate of Lux, 100 Cal. 593; Griesemer v. Boyer & 
Rez, 18 Wash. 171; Wally v. Wally, 41 Miss. 657. The law 
deems that her welfare and that of the family requires 
that she be not despoiled of the intimate household and 
personal belongings. Generally such provisions are up- 
held and the allowance made, whether the provisions of 
the will are accepted or not. In re Estate of Walkerley, 
77 Cal. 642; In re Estate of Lux, supra; Havens’ Appeal, 
69 Conn. 684; Collier v. Collier, 3 Ohio St. 369; Rutledge 
v. Rutledge, 21 Ill. App. 357; Crawford v. Nassoy, 173 
N. Y. 163; 1 Woerner, American Law of Administration 
(2d ed.) sec. 82. 

We are not unaware of the fact that in Minnesota and 
in Michigan to some extent a different view has been 
taken, but we doubt whether in the cases considered the 
history of the law and the provisions of the statute calling 
for a special inventory were called to the attention of 
the respective courts. Such also seems to have been the 
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fact in the argument of the earlier case of Godman v. 
Converse in this court, 38 Neb. 657, 43 Neb. 463. 

The amendment of 1901 (laws 1901, ch. 27), extending 
the class to whom the specific articles should go, did not 
rest upon the same forcible and cogent reasons as the 
widow’s allowance, and has apparently been considered 
by the legislature to be ill advised, for in 1907 the law 
was again amended, and the words “heir or heirs at law” 
were changed to “child or children, if any, of the de- 
ceased,” which seems a much wiser provision than the 
former, and to stand upon better reason. 

We have considered the arguments and examined the 
cases cited in the brief on motion for rehearing in the case 
of In re Estate of O’Shea, as well as in the appellants’ 
brief, but we see no reason for departing from the doc- 
trine of In re Estate of Fletcher, 83 Neb. 156; In re Estate 
of Manning, ante, p. 60, and In re Estate of O’Shea, ante, 
p. 156. 

The judgment of the district court in In re Estate of 
Lewitt is affirmed, and the motion for rehearing in In re 
Hstate of O'Shea is denied. 


JUDGMENTS ACCORDINGLY. 
FAWCETT, J., dissents, 


GEORGE LANGANFELD, APPELLER, v. UNIoN Paciric RAIL 
ROAD COMPANY, APPELLANT, 


FILep DEcEMBER 14, 1909. No. 15,856. 


1. Negligence, Elements of. In order to consi{tute actionable negli- 
gence, there must exist three essential elements, namely, a duty 
or obligation which the defendant is under: to protect the plaintiff 
from injury; a failure to disharge that duty; and injury resulting 
from the failure. 


2, + PLeapinc, The petition must allege these essential ele- 
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ments, and the proof must support the allegations, or there can 
be no recovery. 

8. Evidence examined, and held insufficient to support the material 
and necessary allegations of the petition. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, JupGce. Reversed. 


N. H. Loomis, Edson Rich, James E. Rait and H. H. 
Crocker, for appellant. ; 


‘Weaver & Giller, contra. 


Lerron, J. 

This is an action to recover for personal injuries. The 
plaintiff at the time of the accident was in the service 
of the defendant as a cook upon a dining car running 
from Omaha to the Pacific coast. About 4 o’clock of the 
afternoon of the day on which the accident occurred, a 
fellow employee, named Roberts, was sent to his house 
in Omaha to request him to assist in stocking a dining 
car for the road. The shortest way to the car was through 
the yards of the railroad company. Roberts and the plain- 
tiff entered the yards near Seventeenth street, and from 
thence started to walk eastward between the eastbound 
and westbound main-line tracks along a smooth and well- 
beaten track toward where the dining car stood, Langen- 
feld being about six or seven feet behind Roberts. At 
this locality there are four parallel railroad tracks. The 
track is curved from Fourteenth to Seventeenth streets. 
There was a long string of freight cars standing upon the 
first track to their right. As they reached Fifteenth 
street going east, a passenger train belonging to the IIli- 
nois Central Railroad Company using the defendant’s 
tracks approached upon the south main-line track, going 
about 15 or 20 miles an hour, which was the usual rate 
of speed at that point. It is admitted that there is about 
five feet clear space between the sides of passenger 
coaches on this track and box cars upon the next track. 
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Plaintiff says he first saw the approaching train when 
it was about a half block away. He stepped over toward 
the box cars, and, as the train approached, stepped par- 
tially between the ends of two of them, having his feet 
outside of the rails, his side and head outside of the open- 
ing, but with his shoulder partly between the ends of the 
box car. The cars between which he stepped were out 
of repair and defective, in that the drawheads were 
broken and gone, and they were coupled together with 
chains which allowed the ends of the cars to come as close 
as Six inches to each other and to draw apart about three 
feet. At the moment he placed his shoulder between the 
cars, an engine at a distance of over a block away, and 
around the curve, moved the line of cars, pinching the 
plaintiffs shoulder and inflicting upon him severe and 
permanent injuries. There is no evidence as to the pres- 
ence or absence of signals when the cars were moved. 
is Roberts saw the train approaching, he stepped over to 
the box cars, leaned against the car, took hold of the bar 
or rail upon the side of the car which keeps the door in 
place, and held closely to it until the train had passed. 
A boy named Hourigan, who was employed as a call boy 
ly the defendant, had ridden the switch engine to about 
Seventeenth street, when he got off and walked eastward 
between the same tracks as the plaintiff and Roberts, but 
about two or three car-lengths behind them. Like them, 
he first saw the Illinois Central train as it came around 
the curve, and, as it approached, was between it and the 
hox cars in the same relative position as plaintiff and 
Roberts. He continued to walk on slowly between the 
passenger train and the box cars, until the train passed, 
in the same manner as before. Neither he nor Roberts 
were injured. He testifies that he saw Langenfeld put 
his shoulder between the cars just as the switch engine 
was backing down another string of cars to connect with 
these. He and Roberts both say that after they saw the 
Illinois Central train they had plenty of time to cross over 
37 
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to. the north side of the south track, and both say they 
saw a switch engine at work near the west end of the 
box cars. Plaintiff's testimony shows that he was fully 
acquainted with the locus in quo, passed along there fre- 
quently, that his reason for walking between the two 
main-line tracks was that it was easier to walk there than 
on either side on account of there being no dirt, ashes 
and coal between these tracks, while there was upon and 
between the other tracks. He further shows that he knew 
that the track upon which the box cars were standing 
was a main-line track liable to be used at any time, and 
that the track upon which the Illinois Central train 
approached was also a main-line track used every day. 
There is little, if any, dispute in the testimony. The wit- 
nesses for the defendant, Hourigan and Roberts, testify 
substantially to the same state of facts as the plaintiff, 
except that they saw the switch engine at work, while 
plaintiff says he did not see it. At the close of the evi- 
dence the defendant moved for a directed verdict. This 
motion was overruled and the case submitted to a jury, 
which found for the plaintiff. 

The defendant first contends that the court erred in 
refusing to submit to the jury the question whether or 
not the approaching Illinois Central train was the proxi- 
mate cause of the injury. The petition alleged that the 
Illinois Central train approached at a rapid and unusual 
rate of speed, and without signals, but there was abso- 
lutely no evidence to support this allegation of the peti- 
tion. The undisputed evidence shows that the train was 
approaching in the usual and ordinary manner, and at a 
rate of speed not unreasonable, under all the circum- 
stances. The court instructed the jury that the sudden 
approach of that train was not the proximate cause of 
the injury, and should not be considered, except as a cir- 
cumstance in explaining the conduct of the plaintiff and 
in determining whether he was guilty of contributory 
negligence in doing what he did. We think there was no 
error in this. 
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The court instructed the jury that they should con- 
sider the grounds of negligence named in the petition, 
“which are: (1) Negligence in having the two defective 
cars fastened together in the manner in which they were; 
(2) the moving of said cars without any warning or Ssig- 
nal’—and that, if they found defendant was guilty of 
such acts, or one of them, which was the proximate cause 
of plaintiff’s injury, they should find for the plaintiff. 
Defendant contends that this was error, for the reason 
that there was no evidence that signals were not given 
before the cars were moved, and because it owed no duty 
to the plaintiff in respect to the defective bumpers. That 
plaintiff's occupation as a cook did not require him to 
enter the space between the cars, and there was no invi- 
tation, either expressed or implied, for him or any one 
else, except employees connected with the operation of 
the train, to place himself in such a dangerous position. 
It also takes the broad position that no actionable negli- 
gence of any kind is shown by the record, and further that 
plaintiff was guilty of contributory negligence. , 

For convenience, we will consider these points together, 
except the assignment as to contributory negligence. 
What were the plaintiff’s rights, if any, between the 
tracks? , We cannot accede to the position that he was 
a mere trespasser there. On the contrary, we think that 
the evidence shows such a permissive use of the way be- 
tween the tracks by the employees of the defendant that 
there was an implied invitation to its use by plaintiff and 
other servants of the company when going to and from 
their work, or while engaged upon the company’s business. 
This being so, the defendant was bound to use ordinary 
care to keep the way safe, so that persons using it would 
not be exposed to dangers other than might be reasonably 
expected in such locality. So far as shown by the testi- 
mony, this was done. If the defendant had been injured 
by a negligently and improperly loaded car whose load 
projected over the way, or if, while on the usual path, he 
had been injured by the negligent operation of a train, 
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it is probable that liability would exist. But, in order to 
permit a recovery even in such a case, the danger must 
have been such as not usually incident to, or as not liable 
to be foreseen as a result of, the usual and ordinary opera- 
tion of trains in that place. The passage of trains in op- 
posite directions is an incident which employees know- 
ingly using a walk between main-line tracks must be 
charged with notice of, and the usual risk and danger 
from passing trains must be taken to be assumed by an 
employee who voluntarily chose this path, when, as the 
evidence shows, others were open to him. But the plain- 
tiff was not injured while upon this path. The duty of 
the defendant to him while in that situation had been 
fully performed. 

Plaintiff asserts, however, that the sudden approach of 
the Illinois Central train made it necessary for him to 
step between the box cars, and that the defendant owed 
him a duty of keeping such cars in repair. But his testi- 
mony clearly shows that he was fully advised of the dan- 
gers of the place in which he was walking, and the ap- 
proach of the Illinois Central train was a circumstance 
which he must have foreseen. He can therefore base no 
claim against the defendant on account of its approach 
in the manner that it did. 

It has been well said that, “in order to constitute action- 

able negligence, there must exist three essential elements, 
nainely, a duty or obligation which the defendant is under 
to protect the plaintiff from injury; a failure to discharge 
that duty; and injury resulting from the failure.” Jfeans 
v. Southern C. R. Co., 144 Cal. 473, 1 Am. & Eng. Ann. 
Cases, 206; Indiana & Chicago Coal Co. v. Neal, 166 Ind. 
458, 9 Am. & Eng. Ann. Cases, 424; Faris v. Hoberg, 134 
Ind. 269. The petition must allege these essential ele- 
ments, and the proof must support the allegations, or 
there can be no recovery. The petition in the instant 
case may set fourth sufficient facts to warrant a recovery, 
though this we do not decide, but the evidence falls far 
short of proving the material averments thereof. The 
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first charge of negligence is that the defendant negli- 
gently owned, kept and used two defective freight cars, 
which defective and broken condition had existed for a 
long time, and of which the defendant long prior to the 
happening of the injuries had due notice, but which was 
unknown to the plaintiff. As to this allegation of time 
and notice there is no testimony whatsoever. So far as 
the record shows, the defective condition of the cars might 
have been the result of an accident for which the defend- 
ant was not to blame and as to which no negligence ex- 
isted, and it might have occurred so recently that the 
cars were being moved for the first time thereafter, and 
for the purpose of repair; in fact, the evidence does show 
the movement was in the direction of the shop yard. 

Another charge is that the Illinois Central passenger 
train approached at a rapid and unusual rate of speed, 
and without signals or warnings, and was almost upon 
the plaintiff before he was aware of its presence; but he 
testifies that he saw it when it was about a half block 
away, and there is no evidence to show that the rate of 
speed was excessive or unusual. 

The next allegation is that, in order to save himself, 
the plaintiff hurriedly stepped away from the track, and 
stepped between the freight cars, and that, while so stand- 
ing, the cars were moved by the switch engine without 
signal or warning; but there is no evidence that the cars 
were moved without signal or warning, or in other than 
the usual manner, or that the defendant knew or should 
have known of his dangerous position. 

Does the evidence establish the fact that the defendant 
owed plaintiff a duty in respect to the defective cars? - 
He was not in any way connected with the operation of 
the freight train, hence he was under no obligation to 
his employer to go between the cars. The cars were upon 
a track where to plaintiffs knowledge they were liable 
to be moved at any time, and, even if the drawheads had 
been perfect, the position between them was one of danger. 
The license was to use the path between the tracks, and the 
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defendant's liability is only commensurate with the ex- 
tent of the license. Note to Ryerson v. Bathgate, 57 L. R. 
A, 307, 67 N. J. Law, 337. When plaintiff stepped out 
of the beaten way between the cars, the only duty owing 
to him by the defendant was to exercise proper and rea- 
sonable care not to injure him, as soon as it acquired 
knowledge of his dangerous position. But the act of 
placing himself in danger and the act of moving the cars 
were apparently simultaneous. The defendant had no 
knowledge of his danger and no reason to anticipate that 
a stranger to the operation of the train would, while the 
cars were in its private yards, place himself in such a 
position. This view is in entire harmony with the prin- 
ciple laid down in Chicago, B. & Q. R. Co. v. Wymore, 
40 Neb. 645, that “A railroad company does not discharge 
its whole duty by refraining from wantonly injuring a 
trespasser upon its tracks after observing his position. 
It is bound in all cases to exercise reasonable care to 
avoid injuring all persons who are known to be, or who 
may be reasonably expected to be, upon its right of way.” 
Chicago, B. & Q. R. Co. v. Wilgus, 40 Neb. 660. And is 
also consistent with Shults v. Chicago, B. & Q. R. Co., 83 
Neb. 272. See, also, Hogan v. Chicago, Ml. & St. P. R. Co., 
59 Wis. 139; Illinois C. R. Co. v. Schmitt, 100 Ill. App. 
490; Illinois C. R. Co. v. Parkhurst, 106 Ill App. 467; 
Schreiner v. Great Northern R. Co., 86 Minn. 245, 58 L. 
R. A. 75. . 

The case does not fall within the rule that, where one 
negligently places another person in a position of sudden 
danger, any injury which he may suffer by reason of the 
instinct of self-preservation is taken to be the effect of 
the dangerous exciting cause, for in this case the evi- 
dence fails to show any negligent act on the part of de- 
fendant, or any one else, causing a sudden or unusual 
circumstance calculated to deprive the plaintiff of his 
presence of mind to such an extent that he acted invol- 
untarily. We think the evidence is insufficient to affirm- 
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atively disclose the neglect of any duty owing by the de- 
fendant to the plaintiff. 
The judgment of the district court is reversed and cause 
remanded for further proceedings. 
REVERSED. 


JAMES M. MCMILLAN, APPELLEE, V. CHARLES G, HEAPS 
ET AL., APPELLANTS. 


Finep DECEMBER 14,1909. No. 15,816. 


1. Statute of Frauds: Prrivion: SuFFiclency. Where a petition dis- 
closes that the contract in suit is for the sale of chattels, and in 
its inception was within the statute of frauds, the pleader should 
state some fact sufficient in law to take the contract without the 
statute; but, if he alleges facts from which it is possible to logi- 
cally infer that the defendant received and accepted as owner 
part of the property sold, the pleading is not subject to a general 
demurrer because of the invalidity of the contract. 


Sates: Detivery: Accerrance. To satisfy the statute of 
frauds, the vendor must deliver part of the chattels with the in- 
tention on his part of vesting the right of possession in the 
vendee, and the vendee must receive and accept the property; but 
any act by the vendee in connection with, or after, the receipt 
of the property sold, from which it may fairly be inferred that 
his possession is that of an owner, presents a question of fact for 
the jury to determine whether the act was performed with the 
intention of thus accepting the property. 


3. . : ACCEPTANCE: RESCISsIOoN. Such receipt and accept- 
ance will not be invalidated by a subsequent return of the chat- 
tels to the vendor, if he does not consent to a rescission of the 
contract. - 


4, Appeal: Evmence. A verdict rendered upon conflicting evidence in 
an action at law will not be set aside on appeal unless it is 
manifestly wrong. 


APPFAL from the district. court for Custer county: 
Bruno O. Hosterier, JuDGE. Affirmed. 


Silas A. Holcomb, C. H. Holcomb and A. Wall, for 
appellants. . 


Sullivan & Squires, contra. 
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Roor, J. 


This is an action for damages for the breach of an al- 
leged contract for the sale of cattle. Plaintiff prevailed, 
and defendants appeal. 

The vital question presented by the record is whether 
there was a receipt and an acceptance of any part of 
said chatteis so as to take the contract without the statute 
of frauds. Defendants filed a general demurrer to the 
petition, and still insist that the last named pleading 
does not state facts sufficient to constitute a cause of 
action against them. The demurrer was overruled. The 
charge to the jury is a clear and succinct statement of 
the law, and no exceptions are taken thereto. 

1. Defendants assert that the petition will not support 
the judgment, because the pleading discloses that the 
contract was oral, the price to -be paid for the cattle 
exceeded $50, no part whereof was paid, and the pleader 
failed, so it is argued, to charge that any of the chattels 
were delivered to and accepted by the defendants. The 
pleader states the facts from plaintifi’s standpoint, and 
alleges that the cattle were to be delivered at Halsey; 
that they were driven to said station, and “the defendants 
eut out and placed in a separate pen all of said cattle 
except the 19 head, and by their own efforts and directions 
selected from the whole bunch the cattle which they de- 
sired and intended to take. It proved upon a count at 
Halsey that there were only 106 head, and the defendants 
by themselves and their own effort and by their instruc- 
tions to plaintiff’s said agent selected said 87 head and 
put them in a separate pen ready for shipment. * * # 
After the defendants had, in the manner above stated, 
selected said cattle, they demanded of plaintiff’s agent 
that he give them a bill of sale for the cattle, which he, 
the said agent, offered to do, but which they refused be- 
cause the same was not personally signed by plaintiff.” 
The pleader further charges that defendants knew that 
said agent had authority to give the bill of sale, and their 
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demands were but an excuse for the breach of their con- 
tract. 

The words selected and accepted are not synonymous. 
The pleader may not have exercised the best judgment in 
stating that defendants selected the cattle, instead of 
pleading the ultimate fact that they received and accepted 
the stock, but we think it is possible to infer from the 
petition that part of the cattle were in fact delivered to 
and accepted by defendants, Any act of the vendee mani- 
festiug an intention on his part to accept the chattels, or 
some part thereof, will satisfy the statute if he also re- 
ceives the property, and a selection under some circum- 
stances may be evidence of an acceptance. Cusack v. Rob- 
inson, 9 Week. Rep. (Eng.) 735. If the evidence on this 
point has probative value, it is for the jury to say 
whether there was an acceptance or not. Browne, Stat- 
ute of Frauds (5th ed.) sec. 321; Smith v. Stoller, 26 
Wis. 671; Somers v. McLaughlin, 57 Wis. 358; Gray v. 
Davis, 10 N. Y. 285; Jones v. Reynolds, 120 N. Y. 213. 

Defendants argue that the evidence is insufficient to 
support the verdict. Giving the utmost credence to the 
evidence produced by plaintiff and rejecting all contra- 
dictory evidence introduced by defendants, it appears 
that defendants orally agreed, after an examination of 
the cattle, to pay $4,300 for 90 steers, to be selected by 
them out of a herd believed by the parties in interest to 
contain 109, but amounting to only 106 head. The catile 
were to be delivered at Halsey, the nearest railway sta- 
tion. Plaintiff’s servants drove the herd into the stock 
yards of the railway company at Halsey, and defendants 
selected therefrom 87 and rejected 19 cattle, placed the 
larger number in a yard separate from the pen containing 
the rejected stock, and counted the cattle in each pen. No 
objections were then made to retaining the 87 cattle, but 
defendants fed and cared for them. About one hour 
thereafter defendant Heaps stated to plaintiff's servant, 
“MeMillan isn’t here, and I have a notion not to take 
these cattle,” demanded a bill of sale for the stock, and 
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complained that there were but 106 head of cattle from 
which to select the ninety. Later, Heaps admitted to 
dlaintifi’s agent that the cattle were all right, but said 
‘hat they were deficient in number, and that he wanted a 
bill of sale. Plaintiff’s employee and his brother each of- 
fered to execute the bill, but Heaps questioned their au- 
thority to act for plaintiff, and abandoned the steers. 
The evidence produced by defendants contradicts many 
of the foregoing statements. The evidence would sustain 
a verdict for defendants, but there is proof to uphold the 
verdict if the jurors believed that defendants intended 
by their acts to accept the 87 steers selected and for a 
time controlled by them. We cannot enter the domain 
of the jury and substitute our judgment for theirs upon 
questions of fact. 

2. Defendant Heaps testifies that he agreed to take 90 
cattle upon condition that plaintiff would give a bill of 
sale therefor, and that the witness refused to accept the 
cattle because the bill was not executed. He explains 
that the cattle were branded and could not be sold to ad- 
vantage in the stock yards at South Omaha or Kansas 
City without a bill of sale from the owner of the brands. 
The answers do not submit this defense. If defendants, 
as vendees, received and accepted part of the cattle pur- 
chased by virtue of the oral contract, it would thereby 
be taken out of the statute of frauds, notwithstanding its 
terms were in dispute. Hinchman v. Lincoln, 124 U. S. 
38, 54. Nor would a return of the chattels theretofoxe re- 
- ceived and accepted by the vendee replace the contract 
within the statute. Jackson v. Watts, 1 McCord (S. Car.) - 
*288; Galvin v. MacKenzie, 21 Or. 184. 

3. Defendants contend that the contract was rescinded, 
and hence there can be no recovery thereon. No such de- 
fense is presented by the pleading. Plaintiff never con- 
sented to a rescission of the contract, and defendants have 
not been damaged because he sold the cattle to the best 
advantage in the market. Furthermore, no exception is 
taken to the instruction as to the measure of damages. 
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‘Vhile the evidence produced by plaintiff is emphatically 
-ontradicted, there is evidence in the record to support 
the verdict. 
The judgment of the district court is 
AFFIRMED. 


ROBERT RYAN, APPELLANT, V. City OF LINCOLN, APPELLEE. 
FILED DECEMBER 14,1909. No. 15,828. 


1. Adverse Possession. ‘‘The statute of limitations will not run in 
favor of an occupant of real estate, unless the occupancy and pos- 
session are adverse to the true owner and with the intent and 
purpose of the occupant to assert his ownership of the property. 
His possession must be as owner and adverse to every other per- 
son.” Colvin v. Republican Valley Land Ass’n, 23 Neb. 75. 


2. : EvmeNnce. The exclusive occupation and use of real estate 
for ten consecutive years create a strong presumption that pos- 
session was held under a claim of right and adverse to all per- 
sons. If, however, the occupant testifies in support of his plea 
of ‘adverse possession, and upon crogss-examination will not state 
unequivocally that he occupied the land under a claim of right 
or that he asserted ownership to it during that period, the pre- 
sumption arising from his overt acts will be overthrown and his 
claim to title by adverse possession denied. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Shepherd & Ripley and Robert Ryan, for appellant. 


John M. Stewart, T. F. A. Williams, C. C. Flansburg 
and Leonurd A. Flansburg, contra. 


Root, J. 


This is an action to quiet in plaintiff title to land orig- 
inally within the public streets of the city of Lincoln, and 
to enjoin defendant from interfering with plaintiff’s en- 
joyment of said real estate. Defendant prevailed, and 
plaintiff appeals. : 
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1. Counsel for defendant requests us to review and 
overrule J/eyer v. City of Lincoln, 33 Neb. 566, Lewis v. 
Baker, 39 Neb. 636, and Webster v. City of Lincoln, 56 
Neb. 502. Were we to assent, the judgment would be 
affirmed as a matter of law. From our standpoint it will 
not be necessary to consider this branch of the case, and, 
while we shall not do so, we have no disposition to dis- 
parage the opinions referred to. 

2. The judgment of the district court must be affirmed 
unless we find that the evidence establishes plaintifi’s 
title by adverse possession. The basic element of every 
adverse title is possession under a claim of right. The 
rule is well stated in the second paragraph of the syllabus 
in Colvin v. Republican Valley Land Ass’n, 28 Neb. 75: 
“The statute of limitations will not run in favor of an 
occupant of real estate, unless the occupancy and pus- 
session are adverse to the true owner and with the intent 
und purpose of the occupant to assert his ownership of 
the property. His possession must be as owner and ad- 
verse to every other person.” The opinion follows Hor- 
bach v. Miller, 4 Neb. 31, and is in accord with the reason- 
ing of MAXWELL, J., in Gatling v. Lune, 17 Neb. 77, 80: 
“A person who enters upon the land of another with the 
intention of occupying the same as his own, and carries 
that intention into effect by open, notorious, exclusive 
adverse possession of the premises for ten years, thereby 
disseizes the owner; and this is so whether the entry and 
possession are contrary to the will of the owner or not, 
if the occupant denies the owner’s title and claims the 
land as his own.” Smith v. Hitchcock, 38 Neb. 104; Hof- 
fine v. Ewings, 60 Neb. 729; Knight v. Denman, 64 Neb. 
814; Bush v. Griffin, 76 Neb. 214; Butler v. Smith, 84 Neb. 
78. Bearing this well-established principle in mind, we 
will examine the evidence. . 

The testimony of Thomas Ryan, plaintiff’s grantor, es- 
tablishes satisfactorily that in 1883 a substantial fence 
was constructed upon the outer boundary of the disputed 
tracts, and that the witness from said year until in 1887 
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held continuous, exclusive and adverse possession of the 
land. In 1887 plaintiff purchased the adjacent lots from 
Thomas Ryan and received possession of the disputed 
territory. Plaintiff testifies that in taking possession, he 
did not have any intention of claiming the property as 
against the city; that he intended to take and continue 
possession and reap whatever fruits might accrue there- 
from; and that his claim of right by adverse possession 
- accrued in 1893, coincident with the end of ten years’ pos- 
session of the premises by himself and his grantor. The 
following appears in the bill of exceptions as part of 
plaintiff’s cross-examination: “Q. You will not swear that 
you went on there with the intention of exercising adverse 
possession? A. Simply went in with the intention of tak- 
ig possession of whatever Tom had inclosed. That was 
pretty near open there then. Nobody thought much about 
what was inclosed then. Q. You intended that that pos- 
session should ripen into title and divest the city of owner- 
ship and vest ownership in you? A. I don’t know as I 
had any intention of letting it ripen into title. I found 
the property surrounded by a fence, and possession was 
turned over to me with the lots, and I intended to hold 
possession with whatever would result from it, but I didn’t 
look forward to see if I should ever have title that I might 
assert against the city.” The witness further stated that 
he knew title to the property was in the city at the time 
he took possession, and that prior to 1893 he could not 
successfully assert title against the defendant. Plaintiff 
nowhere stated in his direct examination that he occu- 
pied the property under a claim of right or that he held 
possession as owner thereof. He did state, in answer to a 
question on cross-examination, that his possession was ad- 
verse to the city. The fact that the tract had been in- 
closed by a fence more than ten years preceding 1899, and 
that plaintiff and his grantors during that time had re- 
ceived all benefits that accrued from an exclusive occupa- 
tion of the land, unexplained by other evidence, would un- 
questionably support a judguent in his favor. Those acts, 
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in the words of Judge GANTT, “are presumptive evidence 
and evincive of intention to assert ownership over and 
possession of the property.” Horbach v. Miller, 4 Neb. 31. 
If, however, that presumption is met by the sworn admis- 
sion of the occupant that in exercising dominion over the 
land he did not claim to own it, the presumption will dis- 
appear. It is not essential that the occupant accompany 
his possession with declarations of hostility toward the 
owner of the fee. City of Florence v. White, 50 Neb. 516. 
His exclusive occupation under a claim of right is suffi- 
cient ordinarily to establish an adverse possession. To 
constitute adverse possession there must be a combination 
of conduct and intent. If the actor testifies to his inten- 
tion and purpose in performing his visible acts of author- 
ity over the property, and admits that he did not act under 
a claim of right or ownership, his testimony may, and as 
against himself ought to, overcome the conclusions and 
presumptions that otherwise would have been drawn from 
his conduct. It is presumed that a man will do that which 
tends to his obvious advantage, if he possesses the means 
to accomplish his purpose. Of all persons the plaintiff 
knew best whether his possession of the tract in question 
was under a claim of right or ownership, and if he has 
failed to unequivocally state the fact, while a witness in 
his own behalf upon this subject, but, on the contrary, 
has admitted that he held possession trusting that he 
would not be disturbed for ten years, and thereafter in- 
tended to assert title to the land, the court will not be 
justified in drawing inferences to support a judgment in 
his favor. 

Upon the facts the judgment of the district court is 
right and is 

AFFIRMED. 


Vou. 85] SEPTEMBER TERM, 1909. 543 


Miller v. Raymond. 


WILLIAM K,. MILLER ET AL., APPELLANTS, V. Frep M. RAy- 
MOND ET AL., APPELLEES. 


Fin.ep DECEMBER 14, 1909. No, 15,829. 


1. Negligence: Sates: LiaBiLiry of SELLER. Where a retail merchant 
at the suggestion of a customer sends for and sells him crude 
petroleum to be used for dipping cattle, and the vendee specifies 
the qualities said oil shall possess and the locality from whence 
it shall be procured, and the vendor procures oil as directed, de- 
ficient in one element only, he will not be liable in damages for 
injuries caused by the application of said oil to the vendee’s 
cattle, where it is apparent that the vendee did not rely upon the 
judgment or knowledge of the vendor, but upon statements 
published by the government, and there is nothing in the record 
to prove that the deficiency in the one ingredient described in 
any manner injured or contributed to the injury of said cattle. 


2. Appeal: INsTrucrions. Where the facts are established by uncon- 
tradicted evidence and no verdict other than the one returned 
can be sustained thereby, this court will not examine alleged 
errors of the district court in giving or refusing to give instruc- 
tions. 


_APPEAL from the district court for Scott’s Bluff county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


Sullivan & Squires, Eugene Burton and Wilcor & Hal- 
ligan, for appellants. 


Wright & Wright, H. C. Brome and Boyd & Barker, 
contra. 


Root, J. 

This is an action for damages flowing from injuries to 
plaintiffs’ cattle, alleged to have been caused by the use 
of crude petroleum purchased from defendants for dipping 
said live stock. Defendants prevailed, and plaintifis ap- 
peal. 

Plaintiffs allege, in substance, that at the time of the 
transactions referred to in their petition they owned a 
herd of cattle within territory covered by a proclamation 
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of the government directing that all cattle therein should 
be dipped to prevent the spread of mange; that the bureau 
of animal industry had issued a painphlet recommending 
the use of crude petroleum for dipping cattle, describing 
the oil suitable for said purpose, and warning the public 
that oils not containing the qualities detailed in the 
painphlet were dangerous and likely to destroy cattle 
dipped therein. Plaintiffs further allege that defendants 
possessed a copy of said pamphlet, which contained, 
among other things, the following: “It is to be observed 
that petroleum from different wells in the Beaumont 
region varies considerably, some wells producing a thick 
heavy oil as low as 15° gravity Baume, other wells pro- 
ducing a light oi] 22° to 28° gravity, and some even higher, 
a production recently showing 293°. The bureau experi- 
ments with the different oils have shown that the thick 
heavy oil of low gravity is apt to irritate the skins of ani- 
inals dipped in it, sometimes producing quite serious re- 
sults, while the light oil is more bland and not liable to 
injure the animals. It is therefore important that only 
the light, higher gravity oil should be used for dipping 
purposes. In ordering, the kind of oil should be dis- 
tinctly specified as Beaumont crude petroleum of 224° 
to 243° Baume, containing 13 to 14 per cent. sulphur, and 
that 40 per cent. will distil over when the oil is heated to. 
a temperature of 200° to 300° C.” Plaintiffs further 
charge that they applied to defendants for oil of the qual- 
ity recommended in said pamphlet for the purpose of 
dipping their cattle, ordered about 800 gallons thereof, 
and later procured 700 gallons of the liquid from defend- 
ants; that they did not know the quality of the oil thus 
received by them, and could not by inspection or test 
determine that fact, but relied on the information and 
knowledge of defendants; that defendants did not order 
oil according to the directions contained in said pamphlet, 
and failed and neglected to furnish oil with the qualities 
specified in said circular, but delivered to plaintiffs other 
oil with destructive qualities; and that defendants knew 
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plaintiffs intended to use said liquid for dipping their 
cattle. Plaintiffs further plead that, believing the oil 
they received from defendants contained the qualities 
named in said pamphlet, they dipped their cattle in the 
liquid, to the injury of said stock and their own damage. 
The answer contains a general denial, and an allegation 
that the oil was ordered by defendants at plaintiffs’ re- 
quest and in accordance with their instructions. The 
reply is a general denial. 

Alleged errors of law occurring at the trial and errors 
in the giving and refusing to give instructions are assigned 
and argued in the brief, but in our view of the case it will 
be unnecessary to discuss those assignments for the rea- 
son that the pleadings and evidence will not in our judg- 
ment sustain a verdict for plaintiffs. The action is not 
to recover for the difference in value, if any existed, be- 
tween the oil ordered and that delivered to plaintiffs, nor 
are defendants charged with malice or fraud. The word 
warranty does not appear in the pleadings; but, from a 
statement made in the district court by plaintiffs’ coun- 
sel, we conclude that the purpose of the suit is to recover 
upon an implied warranty that the oil was reasonably 
suitable for the purposes for which plaintiffs expected to 
‘use it. Plaintiffs in effect contend that a sale by descrip- 
tion carries with it an implied warranty not only that 
the chattel shall answer to the specifications, but that it 
is suitable for the purpose for which it is bought. It is 
quite generally held that, where a manufacturer or dealer 
contracts to supply an article which he produces or in 
which he deals, to be applied to a particular purpose, so 
that the buyer necessarily trusts to the judgment or skill 
of the vendor, an implied warranty exists that the goods 
shall be reasonably fit for the purposes for which they 
are ordered. Jones v. Just, 3 L. R. Q. B. (Eng.) *197; 
Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb. 68. But, 
where the purchaser specifies the qualities, dimensions 
or characteristics which the article to be supplied shall 

38 
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possess, the buyer necessarily relies upon his own judg- 
ment or knowledge, and not upon the knowledge, judg- 
ment or experience of the seller, Milwaukee Boiler Co. v. 
Duncan, 87 Wis. 120. 

In the instant case the oil was not an article manufac- 
tured by man, but a product of nature. Plaintiffs and 
defendants were in equal ignorance concerning the con- 
stituents of the liquid. Defendants did not profess to 
have any knowledge of the subject, and plaintiffs knew 
that defendants had not been handling crude petroleum. 
Plaintiffs and defendants alike received their information 
from the government pamphlet. This circular informed 
the reader that oil secured from different wells in the 
Beaumont district was not of uniform quality. Three 
specifications as to quality and one concerning locality 
were given in the pamphlet and plainly constituted the 
matters of description entering into the purchase and sale 
of the oil in question. The oil should be ordered from 
the Beauinont district. The evidence is undisputed and 
unquestioned that the oil came from the Beaumont dis- 
trict, and further that oil of the same grade had beeu 
sold to the government for dipping cattle. As to quality, 
the government recommended oil of a specific gravity of 
from 224° to 244° Baume, containing 14 to 14 per cent. of 
sulphur, and 40 per cent. of the oil should distil over 
when heated to a temperature of 300° Centigrade. Plain- 
tiffs caused samples of oil from their dipping tank to be 
analyzed by Messrs. Sewell and Crowley, and specimens 
taken from defendants’ oi] tank to be analyzed by Mr. 
Emery, all expert chemists., Mr. Sewell testifies that the 
specific gravity of the oil analyzed by him was 20.8° 
Baume, 40 per cent. of the oil distilled over at a tempera- 
ture of 300° Centigrade, and it contained but .56 per 
cent. of sulphur. Mr. Crowley testifies that the specific 
gravity of the oil analyzed by him was 21° Baume, 37 per 
cent. of the oi] distilled over at a temperature of 300° 
Centigrade, and it contained only .25 per cent. of sulphur. 
Mr. Emery testifies that one sample of the oil analyzed 
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by him had a specific gravity of 21.5° and the other 
23° Baume; 40.6 per cent. of one sample and 40.5 per 
cent. of the other distilled over at a temperature of 300° 
Centigrade; one sample contained .58 per cent. and the 
other .89 per cent. of sulphur. Mr. Sewell testifies that 
crude petroleum, if exposed to the air, will evaporate; 
that thereby volatile elements escape, carrying with them 
sulphur contained in the oil, and that partial evaporation 
will increase the specific gravity of the remaining oil. 

‘It will be noticed that the oil taken from defendants’ 
tank conformed in density to the government recommenda- 
tions, whereas that procured from plaintiffs’ open dipping 
tank was slightly heavier than 223° Baume. Three out 
of four samples answered to the distillation test, and in 
but one particular did the oil fail to answer the specifica- 
tions, a lack of less than 1 per cent. of sulphur. There 
is not a scintilla of evidence in the record to show that 
an addition of 1 per cent. or any other quantity of sulphur 
to the oil would have prevented injury to plaintiffs’ live 
stock. In fact counsel for plaintiffs state in their brief: 
“It was not because the oil was heavier and contained 
less sulphur that rendered it harmful to plaintiffs’ cattle, 
but was probably due to the presence of excessive quan- 
tities of certain caustics therein, such as carbolic acid, 
which probably could not exist or is never found in oil 
of the description contained in the order which produced 
the injury.” The difficulty is, there is nothing in the 
record to support the argument. The analyses merely in- 
dicate that the oil contains sulphur. The other ingredi- 
ents are not shown. Defendants did not undertake to 
furnish oil free from such caustics as may be found in 
crude petroleum. Under the circumstances of this case, 
when defendants delivered oil answering the description 
found in the government pamphlet, they had performed 
their undertaking, and, if the liquid did not come up to 
the specifications, it was incumbent on plaintiffs to prove 
that the imperfection was the proximate cause of the 
injury to their cattle, This they have not done, nor do 
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we believe it possible for them to do so. Verdicts and 
findings of fact must rest upon evidence, and not mere 
conjecture, Neither a court nor a jury ought to accept 
an argument for a fact, or for an inference logically to 
be drawn from facts proved in the case. Leisenberg v. 
State, 60 Neb. 628; Babcock v. Fitchburg R. Co., 140 
N. Y. 308. 

The case was exhaustively tried in the district court. 
Plaintiffs have little, if any, just cause for complaint if 
it is conceded that upon any phase of the case they might 
recover, and, it appearing to us that upon no just ap- 
plication of the law to the facts can defendants be held 
liable, the judgment of the district court will be affirmed, 
without a discussion of the errors assigned. 


AFFIRMED. 


JOHN W. ANDREWS, APPELLANT, V. ROBERT E. HASTINGS, 
APPELLEE. 


Firrep DEcEMBER 14, 1909. No. 15,838. 


1. Adverse Possession. The statute of limitations will not run in 

' favor of an occupant of real estate unless his possession is under 

a claim of right or ownership, but the mere fact that while in 

possession he has been under a mistake as to the correct boundary 

of his tract will not render his possession permissive nor toll the 

statute as to the land within his inclosure and without his truc 
boundary. 

2. New Trial: Newry DiscovErep Evipence: Divicrnce. A litigant is 
not entitled to a new trial on the ground of newly discovered 
evidence, unless it appears that he exercised due diligence before 
trial to procure such evidence, and that he was not negligent in 
failing to produce it during the trial. 


APPEAL from the district court for Fillmore county: 
LEsuiE G. Hurd, JUDGE. Affirmed. 


Charles H. Sloan, F. W. Sloan and J. J. Burke, for 
appellant. 


F. B. Donisthorpe and Burkett, Wilson & Brown, 
coutra, 
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Root, J. 


This is an action at law to recover possession of a tri- 
angular shaped tract of land within defendant’s inclosure. 
A jury was waived, the court found for defendant, and 
plaintiff appeals. 

1. It is argued that, although defendant has occupied 
the premises for more than ten years next preceding the 
commencement of this action, his possession was not ad- 
verse to plaintiff’s title, but permissive, and therefore the 
statute of limitations is not a defense to this action. 
Plaintiff owns the southwest quarter and defendant the 
southeast quarter of section 24, township 6, range 2, in 
Fillmore county. The field notes of the government sur- 
vey of said section are not in evidence, but witnesses testi- 
fied to monuments evidently constructed by the govern- 
ment surveyors to perpetuate the section corners. It 
appears that the section has been twice surveyed, and two 
distinct corners were established as the northwest corner 
of the section. The county surveyor in 1877 located a 
quarter section corner in the north line of the section. 
Prior thereto the respective owners of the northeast quar- 
ter and the northwest quarter of the section had fixed 
their boundary line with reference to the western of the 
northwest corners, but in subsequent litigation the east- 
ern of said corners was established as the northwest cor- 
ner of the section. The parties hereto constructed a 
boundary fence commencing at a point in the south line 
of their farms and immediately north of the quarter cor- 
ner; from thence the fence was built north to a point in 
the half section line running east and west so as to join 
the fence first constructed by their neighbors on the north. 
If the quarter corner in the north line of the section, as 
established in the litigation above referred to, is correctly 
located, the north end of the fence, constructed by the 
parties hereto, is about 49 feet too far west; but if the 
western corner at the northwest corner of the section is 
the proper standard, the fence is correctly located. Plain- 
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tiff testifies, and is corroborated by other witnesses, that 
it was agreed between the parties at the time the fence 
was built that it should be constructed so as to extend 
south the line existing between their neighbors to the 
north; that, subsequent to the termination of the litiga- 
tion between those neighbors, the witness spoke to de- 
fendant about moving their fence to conform to the true 
line as settled by said lawsuit, and it was agreed between 
them that, whenever the fence became out of repair, it 
should be moved to the true line. Defendant denies any 
such agreement, and while he testifies that he was not 
claiming any part of the southwest quarter of the section, 
but the southeast quarter only, he swears that their bound- 
ary line was agreed upon by himself and plaintiff and the 
fence constructed accordingly, and that subsequently he 
occupied all of the land in that section east of the fence 

under a claim of ownership. 
' Fach party accuses the other of making no claim as of 
right to the land in dispute. It is true, as argued by 
plaintiff, that we have consistently held, since Horbach 
v. Miller, 4 Neb. 31, that occupation of real estate will not 
ripen into title unless that possession is adverse to the 
true owner and with the intent and purpose of the occu- 
pant of asserting ownership to the land. See Ryan v. 
City of Lincoln, ante, p. 589. But possession may be ad- 
verse without any declaration of hostility to the true 
owner. City of Florence v. White, 50 Neb. 516. The 
occupant’s intention at the time he took possession is not 
necessarily a controlling factor. It is sufficient if pos- 
session is taken and the premises held for ten years under 
a claim of right or of ownership. Futegerald v. Brewster, 
31 Neb. 51. If the agreement testified to by plaintiff was 
made, then defendant’s possession was not adverse. How- 
ever, the court’s finding upon this ‘proposition is sup- 
ported by defendant’s evidence, ard as the action is one 
at law we are not authorized to vacate that finding be- 
cause the evidence to support it is strongly contradicted. 

It is suggested that, as neither party claimed more than 
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a quarter section, defendant’s possession never was ad- 
verse. If it is assumed that the parties were deceived by 
the government monuments and the fence constructed by 
their neighbors, they could not have remained under that 
influence subsequent to the close of the litigation in 1881, 


which resulted in a correction of the line between the — 


northeast quarter and the nortliwest quarter of the sec- 
tion. If a mutual mistake existed to that time, it must 
have terminated 25 years before this suit was commenced. 
From 1881, if not before, the rule announced in Tez v. 
Pflug, 24 Neb. 666, would apply, if it is admitted that the 
agreement testified to ‘by plaintiff did not exist. Levy v. 
Yerga, 25 Neb. 764; Obernalte v. Edgar, 28 Neb. 70; 
Baty v. Elrod, 66 Neb. 735, While defendant does. not 
assert title to more than a quarter section of land, it 
seems reasonably plain that he contends that the fence 
referred to marks the western boundary of that quarter. 
The evidence supports the judgment. 

2. It is urged that the district court should have 
granted a new trial because of newly discovered evidence. 
During the trial plaintiff and his witnesses testified that 
the fence between the litigants’ respective farms was built 
in 1879 and 1880. Defendant and two of his witnesses 
testified that it was constructed about 1886. Plaintiff, 
after judgment, produced affidavits of the former owners 
of the north half of section 24 and of various neighbors 
who depose to the fact that the fence was erected in 1878 
or thereabouts. This testimony is material, but cumu- 
lative, and we do not feel justified in holding that its 
production would probably’ have changed the result of 
the litigation. Neither do we consider that plaintiff ex- 
ercised due diligence to secure the depositions of the wit- 
‘nesses or their presence at the trial. Plaintiff deemed 
it material to prove that the fence was constructed in the 
fall of 1879 and the spring of 1880, and produced wit- 
nesses to sustain him on this point. He ought to have an- 
ticipated that defendant might attempt to controvert that 
testimony. The fact that plaintiff failed to appreciate 
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that a difference might exist in the recollection of wit- 
nesses concerning conditions existing 25 or 30 years ago 
will not justify a court in granting him a new trial to 
the end that he may corroborate his own testimony upon 
a controverted fact. Moreover, the district court is vested 
with discretion in disposing of applications for a new 
trial because of newly discovered evidence, and ordinarily 
its judgment will not be disturbed. Grand Lodge, A. O. 
U. W., v. Bartes, 69 Neb. 637. 
The judgment of the district court therefore is 


AFFIRMED. 


GEORGE E. SNYDER, APPELLANT, V. FRANCIS J. COLLIER ET 
AL., APPELLEES. 


° 


Firep DreceMBeER 14,1909. No. 15,847. 


1. Pleading: AMENDMENT. If plaintiff’s petition is prepared, signed 
and verified by his attorney, and by mistake an erroneous state 
ment is included therein, the court should before judgment, upon 
terms just and equitable to all parties, permit the litigant to 
withdraw that allegation. 


2. Dismissal. A plaintiff may, as a matter of right, under section 430 
of the code, dismiss his action without prejudice at any time be- 
fore its final submission to the court. 


3. Pleading: Cross-PETITION: JuUnGMENT. If a defendant desires an 
affirmative judgment against the plaintiff, he should state in his 
answer the ultimate facts to support his contention. If he fails 
-to allege an essential fact, but it is pleaded by his adversary, an 
affirmative judgment in defendant’s favor may be sustained by 
the pleadings. . 


4, Vendor and Purchaser: RecITaLs rn Deep: Notice, The word “trus- 
tee” following the name of a grantee in a deed is notice that he 
may not be the owner of the real estate conveyed, and is sufficient 
to put those dealing with him concerning the property upon rea- 
sonable inquiry as to the existence and nature of the trust. 


5. Mortgages: Powrrs orf TRUSTEES: PRESUMPTIONS. The presumption 
ordinarily is that a trustee does not have authority to mortgage 
the trust estate, and mortgagees are bound to exercise reasonable 
diligence to ascertain whether that power exists. 
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APPEAL from the district court for Douglas county: 
Les S. EsrecLe, Jupce. Reversed with directions. 


Baldrige & De Bord, for appellant. 
Warren Switeler, contra. - 


Root, J. 


This is an action to foreclose two real estate mortgages. 
The district court foreclosed one, and canceled the other 
alleged lien. Plaintiff appeals from the judgment can- 
celing his mortgage, and reference will be made solely 
to the record relating to that instrument. 

The mortgage and note secured thereby were executed 
by “George B. Collier, Trustee,” and he is identified in 
said instrument and in the acknowledgment thereto by 
the same title. The note is payable to the order of Har- 
rison Snyder, but was given for the benefit of Harrison 
Snyder & Son, a partnership. George IE. Snyder is the 
surviving member of said firm and sole legatee of the will 
of Harrison Snyder, now deceased. The pleader stated 
in the petition: “Plaintiffs show that at the time of the 
execution of said mortgage and note the maker of said 
note and said mortgage, George B. Collier, was acting as 
trustee for Hettie L. Collier, and held said property and - 
executed said mortgage as such trustee.” Before this 
action was instituted, Hettie L. Collier and the maker and 
the payee of said note had all depai ‘ed this life. The 
suit was commenced in the name of the executors of the 
last will and testament of Harrison Snyder, deceased, but 
during the trial, by consent of all parties, George E. 
Snyder was substituted as plaintiff. 

Francis J. Collier, the only defendant answering herein, 
is the surviving executor of the will and a son of Hettie 
LL. Collier, deceased, and has apparent title to the mort- 
gaged lots. Defendant pleads several defenses immaterial 
for an understanding of this opinion, and charges: “At 
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the time the note and mortgage is alleged to have been 
given, sued for in plaintiffs’ second cause of action, the 
title and ownership of the real estate mentioned in plain- 
tiffs’ second cause of action was in Hettie L. Collier, now 
deceased, and the defendants deny that said George BL. 
Collier, as trustee or otherwise, acted for or on behalf of 
the said Hettie L. Collier, or that she received any benefit 
from the said note and mortgage, and they deny that he 
had any authority to make said mortgage or to incumber 
said property with the same.” Defendant asks that the 
mortgage be canceled, his title to said property quieted, 
and for equitable relief. The original reply is a general 
denial. . 

Over defendant’s objections that the evidence was ir- 
relevant and immatcrial, plaintiff introduced copies of 
all of the files and the record made in proceedings prose- 
cuted in the district court for Douglas county by the 
executor of Hettie L. Collier’s will, for license to sell 
the mortgaged premises. The executor’s deed and a con- 
veyance from the purchaser to Francis J. Collier were 
likewise placed in evidence by plaintiff. During argu- 
ment, plaintiff requested permission to file an amended 
and substituted petition, which omitted all reference to 
George B. Collier holding title to the mortgaged lots as 
trustee for his mother. Counsel for plaintiff made an 
affidavit that said allegation was inserted in the original 
petition by affiant after an examination of the records 
of Douglas county, and not because of any information 
furnished or instructions given by his client. Defendant 
objected, and was sustained, “for the reason that the testi- 
mony in the case has all been heard before the court, and 
part of the argument has been heard in the case,” and 
that the amended pleadings would change the issue upon 
which the case was tried. Plaintiff then moved the court 
to dismiss without prejudice the second cause of action. 
The record discloses an extended discussion between coun- 
sel and the court, and that theretofore during the trial 
counsel had requested permission to file an amended reply 


VOL. 85] SEPTEMBER TERM, 1909. 555 


Snyder v. Collier. 


pleading that defendant is estopped from denying the 
validity of the mortgage. The court ruled that the second 
cause of action should be dismissed, but without prejudice 
to defendant’s answer, which is referred to in this con- 
nection as a cross-bill. Thereupon plaintiff presented his 
amended reply, wherein he alleged that the executor of 
Hettie L. Collier's estate had sold said lots subject to said 
mortgage, and “denies that George B. Collier, trustee, at 
the time of giving said note and mortgage mentioned in 
second paragraph of said petition, was acting as trustee 
for Hettie L. Collier.” The court denied plaintiffs re- 
quest “because it is inconsistent with the petition on file,” 
but subsequently struck out said denial and permitted 
the pleading to be filed. 

1. Plaintiff contends that he should have been permit- 
ted to file the amended petition. Section 144 of the code 
authorizes amendments either before or after jpdgment in - 
furtherance of justice, and the statute has always been 
liberally construed. The showing in the instant case is 
sufficient to bring plaintiff within the protection of the 
code, and he should have been permitted upon terms to 
file his amended petition. 

2. Plaintiff argues that he had the right to dismiss the 
second cause of action, and that his pleading should not 
have been retained to support defendant’s demand for 
affirmative relief. Section 430 of the code is imperative 
that a plaintiff, before the final submission of his case, 
may dismiss it without prejudice to a future action. The 
instant case had not been finally submitted when plaintiff 
made his request, and, had he at that time dismissed his 
second cause of action, the court would have been without 
jurisdiction to further consider it. Grimes v. Chamber- 
lain, 27 Neb. 605. By requesting permission to dismiss, 
plaintiff merely observed that respect due the court, and it 
erred in not sustaining the application. Beals, Torrey & 
Co. v. Western Union. Telegraph Co., 53 Neb. 601; Sharp- 
less v. Giffen, 47 Neb. 146; Eden Musee Co. v. Yohe, 37 
Neb. 452; Linton v. Cooper, T5 Neb. 167. 
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3. Plaintiff contends that the answer is insufficient to 
support a decree canceling his mortgage. Defendant ar- 
gues that the petition and the reply cure all defects in the 
answer. If the answer had been defensive solely, it would 
have followed the dismissal of plaintiff’s case, but defend- 
ant asked for affirmative relief, and it was, not within 
plaintifi’s power by retreating to bar his adversary from 
a trial of the latter’s counterclaim. Defendant did not 
ask relief against a codefendant, but pursued plaintiff, 
and therefore was not charged with the duty of filing a 
cross-bill; but the facts, to sustain an affirmative judg- 
ment in defendant’s favor, should have been stated in his 
answer. Code, sec. 99; Maxwell, Pleading and Practice 
(4th ed.) pp. 152, 689. The actor in all suits not con- 
trolled by special statutes should allege in his pleading 
the ultimate facts upon which he demands affirmative re- 
lief; but, if he fails to state essential facts therein, the 
defect will be cured by an allegation thereof in his ad- 
versary’s pleadings. The court will take into considera- 
tion all of the facts alleged in the various pleadings and 
render a judgment accordingly. The principle has gen- 
erally been recognized in answer to assaults made upon 
pleadings in this court for the first time; but we would 
not reverse a case in equity for the sole reason that the 
district court had exercised that prerogative. In the 
instant case the allegations in the petition and answer, 
or those in the answer and reply, are sufficient to support 
a decree in defendant’s favor. American Hachange Nat. 
Bank v. Fockler, 49 Neb. 718, cited by plaintiff, is not 
in point, because allegations necessary to sustain a judg- 
ment in the defendant’s favor were not inserted in any 
or all of the pleadings. 

4. The ‘district court should have permitted plaintiff 
to deny in his reply that George B. Collier held title to 
the property as trustee for his mother. Subsequent to 
dismissing his second cause of action, plaintiff was not 
presenting the petition with respect to that cause to the 
court, and a denial in the amended reply of a trust re- 
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lation was not repugnant to nor inconsistent with the 
petition. 

5. Counsel for plaintiff assert that defendant is es- 
topped from denying the validity of the lien because he 
purchased the lots at judicial sale subject to the mortgage. 
Defendant contends that by pleading the estoppel plaintiff 
adinits the invalidity of the mortgage. The law is well 
established that a grantee of real estate will not be per- 
mnitted to question a lien deducted as part of his purchase 
price at either a private or a judicial sale. The mortgage 
is referred to in the application for license to sell, and | 
the power given by the district judge conforms to the stat- 
ute to sell subject to all liens; but we cannot say from 
the record before us that the lots were sold subject to the 
mortgage. Moreover, the lots were bid in by Reed as 
agent for the legatees named in Mrs. Collier’s will, were 
conveyed by him to defendant as trustee for said legatees, 
and no consideration passed for either transfer. The evi- 
dence does not show that general creditors were preju- 
diced, or any person misled, or any advantage secured by 
the reference made in said proceedings to the Snyder 
mortgage. No error was committed in overruling the 
plea of estoppel. If no estoppel in fact exists, the plea 
in that regard is not a confession that the mortgage is 
invalid. 

6. It has been suggested that we should permit amended 
pleadings to be filed in this court and render a judgment 
thereon; but we think the issues should be made up and 
the case first tried in the district court. Eliminating the 
elements of estoppel and confession from the case, the 
mind reverts to George B. Collier’s title to the mortgaged 
premises and his authority to impress a lien thereon. 
Ordinarily a trust estate is created for administrative 
purposes, and he who deals therewith with notice of its 
character is bound in law to ascertain the trustee’s au- 
thority with respect thereto. If a grantee receives title 
to real estate for the benefit of another, and next suc- 
ceeding his name in the deed vesting him with title the 


558 NEBRASKA REPORTS. [ Vou. 85 


Snyder vy. Collier. 


word “trustee” appears, all persons dealing with him 
concerning the land are charged with notice and placed 
upon reasonable inquiry concerning the nature of his title 
and the limits of his power. Jfercantile Nat. Bank v. Par- 
sons, 54 Minn, 56, 40 Am. St. Rep. 299; Warbury v. Ehlen, 
72 Md. 206, 20 Am. St. Rep. 467; Gaston v. American Ha- 
change Nat. Bank, 29 N. J. Eq. 98; Union P. R. Co. v. Du- 
rant, 95 U. 8. 576; Farmers Loan & Trust Co. v. Hssea, 
66 Kan. 100, 71 Pac. 268. See, also, Shaw v. Spencer, 
100 Mass 382, 1 Am. Rep. 115, 97 Am. Dec. 107; Sternfels 
v. Watson, 139 Fed. 505; Geyser-Marion Gold-Mining Co. 
v. Stark, 106 Fed. 558. 

In Stark v. Olsen, 44 Neb. 646, cited by plaintiff, the 
trustee’s powers were defined in the instrument creating 
the trust, so that all persons dealing with him had notice 
of and were bound by the limitations of his power. The 
cited case is not in point because George B. Collier was 
not vested with apparent title to the lots mortgaged by 
him, The word “trustee” is notice to all the world that 
he may have no more than a dry, naked, legal title. On 
the other hand, the word may be merely descriptive of an 
individual whose title is in fee simple. The evidence, in- 
dependent of the allegation in the petition, does not prove 
that George B. Collier held the lots in trust, nor, conced- 
ing that he did, does it disclose the nature of that trust 
or the extent of his power. Ordinarily the legal pre- 
sumption exists that a trustee has no power to sell or 
mortgage the trust estate. Prospective purchasers and 
mortgagees must therefore exercise reasonable diligence 
to ascertain whether the trustee has authority to sell or 
incumber the real estate. Sternfels v. Watson, supra; 
Geyser-Marion Gold-Mining Co. v. Stark, supra; Jones v. 
Williams, 24 Beav. (Eng.) 47, 62. The Nebraska cases 
cited by plaintiff do not sustain him. They refer to the 
official acts of trustees whose office was created by statute. 

The judgment of the district court is reversed as to the 
second cause of action and the answer thereto, and tle 
case is remanded, with directions to permit the litigants 
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to file amended pleadings. All costs in the district court 
up to and including April 8, 1908, are taxed absolutely to 
plaintiff, 

JUDGMENT ACCORDINGLY. 


TaTnh & ERHARDT, APPELLANT, V. HENRY LONEY, 
APPELLEE. 


Firep DECEMBER 14,1909. No. 15,854. 


Brokers: ACTION For ComMMiIssions: Estopper. A broker was duly 
authorized to sell defendant’s real estate for $25 an acre, $3,000 
of the consideration to be paid in cash, and the “balance $1,000, 
payments at 6 per cent.” A bona fide purchaser was procured, 
ready, able and willing to buy the land at said price. He paid 
the broker $3,000, and offered to pay the remainder of the pur- 
chase price upon the execution of a deed conveying the land to 
him. Defendant refused to convey for the sole reason that he _ 
wanted a greater price for his land. Held, That, in a suit 
brought by the broker to recover his commission, defendant was 
estopped to defend on the ground that by the contract he had the 
right to demand that all of the purchase price in excess of $3,000 
should be evidenced by promissory notes maturing within some 
reasonable period to be fixed by the payee thereof, and that the 
offer to pay all of the purchase price in cash was not a compli- 
ance with the broker’s contract. 


APPEAL from the district court for Pierce county: AN- 
son A. WELCH, JUDGE. Meversed. 


Courtright & Sidner, for appellant. 


M. H. Leamy and J. A. Williams, contra. 


6 


Root, J. 


This is an action to recover commission upon a broker’s 
contract. There was an instructed verdict for defendant, 
and plaintiff appeals from the judgment rendered thereon. 

The contract is in writing, signed by the parties, and by 
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its terms plaintiff, a partnership, was authorized to sell 
defendant’s land for not less than $25 an acre. Three 
thousand dollars should be paid in cash, “balance $1,000, 
payments at 6 per cent.” Defendant in his answer denies 
making the contract, but alleges that, although he signed 
the writing, it was prepared by a member of the plaintiff, 
and the minimum price for which the land was to be sold 
was fraudulently written $800 less than stated and un- 
derstood by defendant. No evidence was introduced by 
defendant. Defendant’s motion for a directed verdict is 
a demurrer to the evidence, and the court should consider 
as established all facts proved by the evidence and all in- 
ferences which can logically and reasonably be drawn 
therefrom. Harris v. Lincoln Traction Co., 78 Neb 681. 
The evidence, undisputed as it is, proves that plaintiff, 
after the land was listed, exhibited it to 12 or more pro- 
spective purchasers, and finally sold it for $25 an acre to 
a Mr. Giffert, who paid plaintiff $3,000 on the purchase 
price. Mr. Tate, a member of the plaintiff firm, about two 
hours after the sale informed defendant of the.fact. De- 
fendant inquired how much the land had been sold for, 
and was told, “Just what you listed it for,” and he replied, 
“IY will not take that.” Shortly thereafter Mr. Ehrhardt 
and the president of a local bank tendered defendant, for 
Mr. Giffert, $3,000 and offered to pay the remainder of 
the purchase price upon the execntion of a deed, which 
offer was refused by defendant. It developed in the evi- 
dence that Mr. Giffert desired an abstract to exhibit the 
condition of defendant’s title, but no demand was made 
on him therefor, nor does the proof demonstrate that he 
was requested or expected to pay for it. Defendant argues 
that he had the right to demand that all of the considera- 
tion in excess of $3,000 should be represented by promis- 
sory notes bearing 6 per cent. interest, and to fix the dates 
of their maturity within the limits of reason; that Giffert 
proposed to pay all of the consideration in cash, and 
lence a purchaser was not procured by plaintiff accord- 
ing to the terms of the contract. None of these objections 
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were urged prior to the institution of this suit. The pur- 
chaser was a man of wealth, and evidently desired the 
land. There is nothing in the record to show that Giffert 
would not have complied with these suggestions had they 
been made when defendant was informed that his land 
had been sold, and the evidence excites a grave suspicion 
- that no such thought existed in his mind at that time. 
The precise point has been decided by this court in Powers 
v. Bohuslav, 84 Neb. 179. We held therein, in conformity 
with the preceding decisions of this court, that if a broker 
secures a purchaser, able, ready and willing to buy the 
principal’s land at the price fixed in the broker’s contract 
therefor, and the landowner refuses to comply for the 
sole reason that he wants a greater price for his land, 
and does not object because the purchaser offers to pay the 
entire consideration in cash, the principal will be estopped 
in a suit brought by his broker for commission, to defend 
because the purchaser offered to pay cash, instead of part 
cash, and the remainder of the purchase price for the land 
in promissory notes. 

The judgment of the district court is reversed and the 
cause remanded for further proccedings. 

REVERSED. 


MERCANTILE INCORPORATING COMPANY ET AL., APPELLANTS, 
v. GEORGE C. JUNKIN, SECRETARY OF STATE, APPELLEE. 


Firep DECEMBER 14,1909. No. 16,426. 


1. Taxation: ExTEnT or Power. “The taxing power vested in the legis- 
lature is without limit, except such as may be prescribed by the 
constitution itself.” State v. Lancaster County, 4 Neb. 537. 


2. 


: CONSTITUTIONAL PROVISIONS: CONSTRUCTION. “The maxim, 
‘Expressio unius est exclusio alterius,’ does not apply in the con- 
struction of constitutional provisions regulating the taxing power 
of the legislature.” State v. Lancaster County, 4 Neb. 537, 


39 
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3. : CorPORATIONS: OCCUPATION Tax. The grant of a charter to 
a corporation authorizing it to carry on a certain business does 
not import that it may engage therein without contributing to 
the support of the government by the payment of an occupation 
tax. 

4. : Vatipiry. Chapter 25, laws 1909, is not ob- 


noxious to section 1, art. IX of the constitution. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JupcE. Affirmed. 


John W. Battin, W. W. Slabaugh and Sullivan & Rait, 
for appellants. 


William T. Thompson, Attorney General, and Grant G. 
Martin, contra. 


Root, J. 


This is an action to recover back an occupation tax 
paid by plaintiff under protest to defendant the secretary 
of state. Defendant prevailed on his general demurrer 
to the petition, and plaintiff appeals from a judgment dis- 
missing his action. 

In 1909 the legislature by chapter 25, laws 1909, pro- 
vided: “Section 1. No corporation heretofore or here- 
after incorporated under the laws of this state, or of any 
other state, shall do or attempt to do business by virtue 
of its charter or certificate of incorporation, in this state, 
without a state occupation permit therefor.” The title to 
the act is “An act providing for an annual occupation fee 
upon corporations, and issuing a permit therefor, provid- 
ing for the enforcement of the same, providing for settling 
the affairs of the corporations where said fee has not been 
paid, and to provide a penalty for the violation thereof.” 
In the act corporations are divided into nine classes ac- 
cording to their capital stock, and required to pay from 
$5 to $200 per annum., 

Plaintiff asserts that the act violates section 1, art. IX 
of the constitution, The general principles underlying 
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the subject of taxation have been often stated and thor- 
oughly discussed by text-writers and by courts of last 
resort. An extended investigation of the topic is un- 
necessary for an understanding of this case, and will not 
be attempted. It may safely be said that, in the absence 
of constitutional limitations, every species of property 
within the jurisdiction of the state, all privileges and 
franchises existing, and every trade or vocation exercised 
therein may be taxed by the legislature for the support of 
the state. State v. Lancaster County, 4 Neb. 5387; Society 
for Savings v. Coite, 6 Wall. (U. 8.) 594, 607. Section 
1, art. IX of the constitution, is as follows: “The legis- 
lature shall provide such revenue as may be needful, by 
levying a tax by valuation, sd that every person and cor- 
poration shall pay a tax in proportion to the value of his, 
her or its property and franchises, the value to be ascer- 
tained in such manner as the legislature shall direct, and 
it shall have power to tax peddlers, auctioneers, brokers, 
hawkers, commission merchants, showmen, jugglers, inn- 
keepers, liquor dealers, toll bridges, ferries, insurance, 
telegraph and express interests or business, venders of 
patents, in such manner as it shall direct by general law, 
uniform as to the class upon which it operates.” Counsel 
argue that the enumeration of 16 occupations upon which 
the legislature is authorized to impose an occupation tax, 
“by the universal rule of interpretation, excludes by neces- 
sary implication all occupations not enumerated; and 
this rule of construction has been applied by the supreme 
court of Illinois to this identical constitutional provision 
which was: borrowed from the Illinois constitution of 
1870.” A contrary rule, supported it seems to us by reason 
and sound public policy, was announced in State v. Lan- 
caster County, 4 Neb. 537. Judge GANTr?’s opinion is di- 
rectly in point, and has been cited with approval and 
followed many times in this court. State v. Dodge County, 
8 Neb. 124; Shaw v. State, 17 Neb. 334; State v. Bennett, 
19 Neb. 191; State v. Vinsonhaler, T4 Neb. 675. State- 
ments found in Banta v. City of Chicago, 172 Tll. 204, 
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cited by plaintiff, apparently support its contention; but 
the point discussed in the quotation from that case was 
not decided by the Illinois court. In Price v. People, 193 
Til. 114, Mr. Justice Boggs, who wrote the opinion in 
Banta v. City of Chicago, supra, says that the canon of 
construction announced in his earlier opinion does not 
apply to the subject of taxation and was inadvertently 
stated by him. Plaintiff has cited no other authorities to 
sustain its argument upon this subject, and we are con- 
tent to abide by our former decisions. 

Plaintiff argues that the tax under consideration is im- 
posed on corporate franchises, and is void because not 
levied upon a valuation. Franchises, if taxed under sub- 
division 1, sec. 1, art. IX of the constitution, must be 
taxed according to their value, but the legislature may, in 
the exercise of the taxing power, levy occupation taxes 
upon persons corporate or otherwise engaged in business 
or in the various vocations within the state, and in that 
event the element of value need not control. State v. 
Boyd, 63 Neb. 829; Rosenbloom v. State, 64 Neb. 342; 
City of Newton v. Atchison, 31 Kan. 151, 47 Am. Rep. 
486; City of Springfield v. Smith, 188 Mo. 645, 60 Am. St. 
Rep. 569; State v. Cump Sing, 18 Mont. 128, 56 Am. St. 
Rep. 551; Worth v. Wright, 122 N. Car. 335; 2 Cooley, 
Taxation (3d ed.) pp. 1094-1100. Plaintiff insists that 
in transacting business it exercises a franchise, and that 
Western Union Telegraph Co. v. City of Omaha, 73 Neb. 
527, controls the case at bar. In that case we considered 
a statute providing that the gross receipts collected in the 
transaction of express, telephone and telegraph business 
should, for the purpose of taxation, represent the value 
of the franchise enjoyed by the company, individual or 
association engaged therein, and should not be otherwise 
assessed. The opinion is confined to a discussion of the 
word “franchise” as employed in the particular act. The 
argument in the cited case plainly demonstrates that the 
legislation considered was subject to the limitation of 
subdivision 1, sec. 1, art. IX of the constitution, and for 
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that reason we held that the legislature could not lawfully 
select an arbitrary standard which, if applied, might 
greatly exceed or grossly underestimate the property 
rights and privileges taxed under the descriptive word 
“franchises.” Judge Lerron states, in substance, in his 
opinion that, if the legislature had imposed an occupation 
tax upon those engaged in the express, telegraph or tele- 
phone business, moneys collected therein could have been 
lawfully considered for the purpose of fixing the tax. In 
Nebraska Telephone Co. v. City of Lincoln, 82 Neb. 59, 
the same distinction is made between a franchise, the right 
to do business which is to be taxed according to value, 
and a business or occupation which may be taxed without 
reference to its worth. On page 64 of the opinion Judge 
Letrron most happily states: “It seems clear that a prop- 
erty tax based upon the value of the franchise and a busi- 
ness or occupation tax based upon the gross earnings of 
a public service corporation are in nowise identical as to 
the subject: of taxation, and do not constitute double 
taxation in any sense.” The grant to a corporation in its 
charter to transact business during its existence does not 
import permission to do so without payment of an occupa- 
tion tax should the legislature resort to that species of 
taxation. The people certainly did not intend to limit the 
power of the legislature to levy occupation taxes, so that, 
although individuals engaged in business might be com- 
pelled to pay taxes levied thereon, corporations engaged 
in the identical kind of business might ply their vocations 
immune from occupation taxes. City of New Orleans v. 
State Nat. Bank, 34 La. Ann. 892; State v. Citizens Bank, 
52 La. Ann. (pt. 2) 1086; Cobb v. Commissioners, 122 N. 
Car. 307. 

The case presented at the bar and in the briefs is simple; 
the controlling principles have been announced in re- 
peated decisions of this court, cited supra, and an appli- 
cation of those rules will result in an affirmance of the 


judgment of the district court. 
AFFIRMED. 
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STATE, EX REL. B. K. BUSHEE, RELATOR, V. WILLIAM G. 
WHITMORE EY AL., RESPONDENTS.* 
Fitep DECEMBER 14,1909. No. 16,427. 


1. Experimental stations may be lawfully maintained in connection 
with the college of agriculture in the university of Nebraska. 


2. Colleges and Universities: Boarp or Recents: Duties. It is the 
duty of the board of regents to obey the will of the legislature 
as expressed in chapters 143 and 144, laws 1909. 


ORIGINAL application for a writ of mandamus to compel 
respondents, the board of regents of the university of Ne- 
braska, to equip and maintain two agricultural experi- 
mental stations, as required by law. Writ allowed. 


Shepherd & Ripley, for relator. 
C. S. Allen, contra. 


Root, J. 


This is an original action for a writ of peremptory man- 
damus to compel the board of regents of the university of 
Nebraska to locate, equip and maintain two experimental 
stations according to the provisions of chapters 148, 144, 
laws 1909; sections 32f?-32f*, ch. 87, Comp. St. 1909. 
Respondents do not attack relator’s right to maintain this 
action, but assert that in each of said acts the legislature 
explained that the object of the legislation is “to deter- 
mine the adaptability of the arid and semiarid portions of 
Nebraska to agriculture, horticulture, * * * such as 
the producing of grain, grasses, root crops and fruits of 
kinds commonly grown in same latitude in other states, 
also the most economical methods of producing such 
crops without itrigation.” Respondents further contend 
that the funds under their control consist of the income of 
trust funds pledged to the support of a college teaching 

* Opinion modified. See 86 Neb. ——. 
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branches of study relating to agriculture and the me- 
chaniec arts, and the one-mill tax created by the legislature 
to support and maintain a state university, and that the 
appropriations made from the temporary university fund 
cannot lawfully be expended for the purposes expressed 
in chapters 143 and 144, supra. 

Section 10, art. VIII of the constitution, directs that 
the general government of the University of Nebraska 
shall, under the direction of the legislature, be vested in 
the board of regents, and that their duties and powers 
shall be prescribed by law. Section 6, ch. 87, Comp. St. 
1909, provides that the university may embrace, among 
other departments, a college of agriculture. The legisla- 
ture has also authorized the selection of a state botanist, 
a state chemist, a state entomologist, and a state geologist, 
and these officials are directed to give special attention 
to the interests of the state in their respective depart- 
ments. By section 8 of said chapter it is made the duty 
of the governor to set apart two sections of state land for 
a model farm as part of the college of agriculture. In 
obedience to the expressed will of the legislature, the 
regents have created an agricultural college, wherein in- 
struction is given in the arts and sciences as applied to 
theoretical and practical agriculture. To create, develop 
and maintain this college, vast sums of money have been 
from time to time appropriated by the legislature to pay 
for improving the land segregated by the governor for a 
model farm, to purchase live stock and tools, and remu- 
nerate learned and skilful men for devoting their time and 
talents to the education of the youth of this state and to 
the collation and dissemination of facts relating to agri- 
culture. 

In 1903 the legislature by chapter 114, laws 1903 
(Comp. St. 1909, ch. 87, secs. 32a-32f), directed the regents 
to locate and maintain an experimental substation: in Ne- 
braska, west of the one hundredth meridian. The act of 
1903, supra, and chapter 143, laws 1909, are identical, 
with the exception of the territory described in the re- 
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spective acts. Chapter 144, laws 1909, is also very like 
the act of 1903, supra. The legislature in 1903 appropri- 
ated from the temporary university fund for the benefit 
of the experimental station $15,000. In 1905 the legisla- 
ture appropriated from said fund $25,000 to defray the ex- 
pense of the experimental station and for other purposes. 
No appropriation was made in 1903 or 1905 from the 
general fund for the benefit of that institution. In 1907 
the legislature appropriated $25,000 from the general fund 
for iinproving and maintaining said substation. No ap- 
propriation was made that year from the temporary uni- 
versity fund for the benefit of the experimental station. 
The acts of 1909, in question, appropriate $15,000 and 
$5,000, respectively, from the temporary university fund 
fur the purpose of defraying the cost of acquiring, pre- 
paring and maintaining the new experimental stations. 
The legislature further appropriated from the general 
fund for the benefit of the university $20,000 in lieu of the 
money theretofore appropriated from the temporary uni- 
versity fund for the benefit of the experimental stations, 
but the governor vetoed the appropriation from the gen- 
eral fund. Ninety-five per cent. of the one-mill university 
tax is appropriated for the benefit of the university, and 
all money on hand in the university cash fund, or that will 
be added theretuv durmg the biennium, is likewise appro- 
priated. 

The temporary university fund is derived from various 
sources and is created for the maintenance of the univers- 
ity. State v. Brian, 84 Neb. 30. The agricultural college 
is a constituent part of the university; and, if the main- 
tenance of the experimental stations will advance the pur- 
poses for which that college was instituted and is main- 
tained, money may be appropriated from the temporary 
university fund to defray the expense incident to the crea- 
tion and maintenance of such stations. Many townships 
in Nebraska are included within a region described as 
arid or semiarid. The application of knowledge acquired 
by observation, experiments and study is rapidly trans- 


Von. 85] SEPTEMBER TERM, 1909. 569 


State v. Whitmore. 


forming that territory into fertile farms, and a consider- 
able part of that information has been acquired in the first 
instance through the maintenance of experimental sta- 
tions. With each recurring year important accretions are 
added to the stock of knowledge upon this subject. To 
maintain a well-balanced agricultural college in Nebraska, 
it is essential that the state acquire, prepare for use and 
sustain experimental farms, so that scientific observation 
may bring to light and demonstrate the great truths un- 
derlying successful agriculture in Nebraska. If the main- 
tenance of experimental stations will demonstrate “the 
adaptability of the arid and semiarid portions of Ne- 
braska to agriculture, horticulture and forestry,” the 
efficiency of the college of agriculture will be incréased 
many fold. 
. The subject of education has been delegated by the peo- 
ple to the legislature. In the exercise of a lawful discre- 
tion, which we have neither authority nor a desire to curb, 
the legislature, in effect, has said that the experimental 
stations considered are necessary to the welfare and shall 
become a component part of the college of agriculture 
in the university of Nebraska. The board of regents is 
but a mere governmental agency expressly subjected by 
the constitution to the will of the legislature to work out 
its projects for higher education. They found no barrier 
in 1903 to the expenditure of $15,000 from the temporary 
university fund for the purchase of land and the mainte- 
nance thereon of an experimental station, and subsequently 
have applied like apropriations for the upkeep of that in- 
stitution. No lawful reason exists for discriminating 
against the acts in question, nor for refusing to expend 
appropriations for an extension of the system inaugurated 
in 1903. Great latitude within certain lines is given re- 
spondents in the expenditure of the temporary university 
fund available for the present biennium, but the appro- 
priations considered have preference over all other bene- 
ficiaries of the one-mill levy for that period. 

The other defenses suggested have not been overlooked, 


e 


Oo 
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but they are not deemed of sufficient importance for 
specific reference thereto. 
The writ will issue. 
Writ ALLOWED. 


Davip BraDLEY & COMPANY, APPELLANT, V. WEST 
BROTHERS, APPELLEES. 


Frrep DECEMBER 14, 1909. No. 15,807. 


Appeal: Bry or Exceptions. Rulings of the district court in admit- 
ting or rejecting evidence cannot be reviewed in the supreme 
court after the bill of exceptions has been quashed. 


APPEAL from the district court for Cuming county: 
Guy T. Graves, Jupcn. Affirmed. 


O. C. Anderson and Flickinger Bros., for appellant. 
A. R. Oleson, contra. 


Rose, J. 


Plaintiff brought this suit to recover $300, the price of 
a cornsheller. Defendants had been agents of plaintiff 
at Wisner, and, according to the allegations of the peti- 
tion, made themselves liable to plaintiff for the sum stated 
by delivering a cornsheller to the purchaser thereof in 
violation of their contract of agency. Defendants ad- 
mitted the making of the contract, but alleged, among 
other things, that they complied with all its terms during 
the time it remained in force, and that they did not violate 
any of its conditions or provisions. Pursuant to a per- 
emptory instruction at the close of plaintiff's testimony, 
the jury rendered a verdict for defendants. A judgment 
of dismissal followed, and plaintiff appeals. 

Several rulings of the trial court in admitting and in 
excluding evidence are assailed as erroneous, but they 
cannot be reviewed for the reason that the bill of excep- 
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‘tions was quashed on motion of defendants at a former 
session of this court. The pleadings, upon investigation, 
do not affirmatively show any error in directing a verdict 
ov in dismissing the case, and consequently the judgment 


must be 
AFFIRMED. 


JOSEPH WARNER, APPELLANT, V. EPHRAIM SOHN ET UX., 
APPELLEES.” 


Firep DEceEMBER 14, 1909. No. 15,851. 


1. Appeal: DrrecTiIne VespicT: Failure to Excerr. Assignments of 
error, when based alone on the giving of a peremptory instruc- 
tion to which there was no exception, may be disregarded on 
appeal. 


2. Appeal: Moqon ror New TriaL. Where the jury in obedience to a 
peremptory instruction returns a verdict for defendant in an 
action of replevin and fixes the damages for detention of the prop- 
erty, error in assessing the amount, to be available on appeal, 
should be specifically assigned in the motion for a new trial. 


APPEAL from the district court for Furnas county: 
Rogert C, Ork, Juper. Affirmed. 


Perry & Lambe, for appellant. 
Morlun, Kitche & Wolff, contra. 


Ross, J. 


The parties are disputing about the value, ownership 
and possession of three stacks of rye valued by the jury 
at $45. July 11, 1902, the stacks were standing on the 
Hall land west of and near Arapahoe. Plaintiff insists 
he was a tenant, that he sowed the rye field the fall before, 
and that he was entitled to two-thirds of the crop. De- 
fendants contend that they were the owners of the land, 


* Judgment vacated, and case resubmitted. 
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and that plaintiff was a trespasser without any right to a 
share of the crop or to its possession. When the rye was 
ripe, plaintiff went on the premises with the owner of a 
harvester to perform the duties of a husbandman, but 
withdrew after having been knocked down by defendant 
Ephraim Sohn who asserts he thereafter directed the har- 
vesting. When the rye was in stack, plaintiff replevied 
it. Defendants’ answer to the petition in replevin con- 
sisted of a general denial and a prayer for judgment, for 
a return of the property or for its value, if a return could 
not be had, and for damages for wrongful detention. 
Witnesses testified on both sides of the case at the trial in 
the district court. In obedience to a peremptory instruc- 
tion at the close of the testimony, the jury rendered a ver- 
dict for defendants. The value of the property was as- 
sessed at $45, and defendants’ damages by reason of the 
detention were fixed at $17.85. From a judgment on the 
verdict plaintiff appeals. 

Plaintiff argues that by his proofs he made a prima 
facie case showing his right to crop the land, to a division 
of the rye and to possession thereof, and that therefore 
there was error in directing a verdict against him. De- 
fendants suggest in their brief, however, that plaintiff is 
not in a position to urge error in the peremptory instruc- 
tion, for the reason he did not except to it. The point 
seems to be well taken. The record does not disclose such 
an exception. The instruction is as follows: “The court 
instructs the jury, under the issues joined and the evi- 
dence, your verdict must be for the defendants; and in 
returning your verdict you must find that the right of 
property and right of possession of said property at the 
commencement of this action were in the defendants. You 
must also assess the value of said property and place the 
full value of the same in your verdict, and also assess the 
damages sustained by the defendants by reason of the de- 
tention of said property, which damages will be interest 
at the rate of 7 per cent. per annum from July 12, 1902, 
to the present time, on the value of the property as found 
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by you.” There being no exception to this instruction, 
ussigned errors in giving it may be disregarded on appeal. 
In Startzer v. Clarke, 1 Neb. (Unof.) 91, this court an- 
nounced the following rule: “An exception is indispen- 
sable to secure a review of the action of the trial court in 
directing a verdict.” In following this doctrine it was 
said in a later case involving the same question: ‘No 
exception was taken to the action of the trial court in 
directing a verdict for the defendant, and the conclusive 
presumption arises that plaintiff was satisfied with this 
instruction.” Beckwith v. Dierks Lumber & Coal Co., T5 
Neb. 349. Assignments of error predicated on the holding 
of the court in directing a verdict for defendants will 
therefore be disregarded. 

Plaintiff argues further that in any event the amount 
of defendants’ recovery as fixed by the jury was too great. 
This point is also unavailing, because it was not properly 
presented to the trial court in the motion for a new trial. 
One of the statutory grounds for a new trial is: “Error 
in the assessment of the amount of recovery, whether too 
large or too small, where the action is upon a contract, or 
for the injury or detention of property.” Code, sec. 314. 
The right of defendants to recover was settled by the per- 
emptory instruction to which there was no exception. If 
the amount found by the jury was excessive, that question 
should have been submitted to the trial court by a specific 
assignment of error, and in absence of one may be disre- 
garded on appeal. Riverside Coal Co. v. Holmes, 36 Neb. 
858; Beavers v. Missouri P. R. Co., 47 Neb. 761; Hammond 
vy. Edwards, 56 Neb. 631; Dickenson v. Columbus State 
Bank, 71 Neb. 260. In the present case the motion for a 
new trial contains an assignment that “the verdict is not 
sustained by sufficient evidence,” but “error in the assess- 
ment of the amount due will not be reviewed under an 
assignment in the motion for a new trial that the verdict 
‘ig not sustained by sufficient evidence.” Hammond ov. 
Edwards, 56 Neb. 631; Dickenson v. Columbus State Bank, 
71 Neb. 260. ; 


574 NEBRASKA REPORTS. [ Vo. 85 


State v. Wilson. 


Plaintiff has not pointed out an error requiring a re- 


versal, and the judgment must be 
AFFIRMED. 


REESE, C. J., dissenting. 


STATH, BX REL. EDWARD C. JACKSON, APPELLEE, V. ROBERT 
WILSON, COUNTY JUDGE, ET AL., APPELLANTS. 


Firzep DECEMBER 14, 1909. No. 15,855. 


Appeal: MOTION ror NEw TeraL. Where the allowance of a peremptory 
writ of mandamus results from the trial of an issue of fact, an 
overruled motion for a new trial is a necessary part of a tran- 
script filed in the supreme court for the purpose of reversing a 
judgment sustained by the pleadings. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JubGu. Affirmed. 


Jackson & Kelsey, for appellants. 
J. B. Smith and O. A. Williams, contra. 


Ross, J. 

In this case the district court allowed a peremptory writ 
of mandamus to compel the county judge of Antelope 
county to deliver to relator as his exempt property the 
sum of $335 which had been garnished in the Elgin State 
Bank in a suit brought in the county court by Garfield 
Baugh to recover from Edward C. Jackson, relator herein, 
$285 for money had and received. The answer to the 
process of garnishment was that the bank owed re- 
lator $498.41. From that fund the garnishee was 
directed by the county judge to pay into the county court 
$335, and he obeyed the order. This is the fund which 
the county judge is required by mandamus to turn over to 
relator. In the petition for mandamus it is stated that 
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relator, when the bank was summoned as garnishee, was 
a resident of the state and the head of a family consisting 
of a wife and three children; that he was not the owner of 
any realty subject to exemption, or any of any kind or 
character; that the whole of the personal property owned 
by him was the sum of $498.41 on deposit in the Elgin 
State Bank; and that he served on the garnishee written 
notice and the necessary inventory and affidavit showing 
he claimed his bank deposits as exempt from execution, 
garnishment and attachment. It is also stated in the peti- 
tion that, after the money had been paid into the county 
_court in the manner described, relator again asserted his 
exemption rights by filing with the county judge in due 
form an inventory and affidavit, and by demanding pos- 
session of the fund in dispute, and that the county judge 
refused to turn it over to him. An alternative writ of 
mandamus was issued, and in his return the county judge 
pleaded a former adjudication in the county court that the 
fund garnished was not exempt under the laws of the 
state. Baugh intervened as a party defendant in the ac- 
tion for mandamus, set up the same defense as the county 
judge, and alleged relator was not a resident of the state; 
that the whole of his personal property was not included 
in his inventory and affidavit, and that the fund in dispute 
was not exempt. At the trial in the district court oral 
and documentary proofs were adduced on both sides of 
the issues as to exemption and former adjudication. There 
was a general finding in favor of relator, and from the 
order allowing the peremptory writ defendants appeal. 
It is argued by defendants that the district court was 
without jurisdiction to issue the writ, and for that reason 
they insist that the judgment should be reversed. On the 
record presented, the position is untenable, for the reason 
jurisdiction was an issue of fact tried by the district court, 
and when the question was decided defendants filed no 
motion for a new trial. They pleaded a former adjudica- 
tion of the question as to exemption. This was contro- 
verted by relator, and the district court tried that issue. 
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Defendants alleged that relator was a nonresident and 
that his personalty was not exempt. These issues were 
also tried in the proceeding for mandamus, which is an 
action at law. Stute v. Affholder, 44 Neb. 497. An over- 
ruled motion for a new trial is necessary where the judg- 
ment presented to the supreme court for review resulted 
from the trial of an issue of fact. Wollam v. Brandt, 56 
Neb. 527. This rule is applicable to mandamus. Marsh 
v. State, 2 Neb. (Unof.) 372. 
AFFIRMED. 


JESSE C. ROOT ET AL., APPELLEES, V. JOHN H. GLISSMANN, 
APPELLA N..* ! 


Firrep DECEMBER 14, 1909. No. 15,835. 


1. Appeal: Finau Jupament. “To obtain the review of a case in this 
court, there must be a final judgment upon the merits of the case 
in the court below.” Nichols, Shepard & Co., v. Hail, 5 Neb. 194. 


Motion ror NEw Triau. If the consideration of a record of 
the district court requires the examination of issues of fact or 
errors of law occuring at the trial, which could only be preserved 
by a bill of exceptions, a motion for a new trial in the district 
court is a condition precedent to a review of that record in this 
court. 


APrEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON and WILLIAM A. REDICK, JUDGES. 
Plaintiffs’ appeal dismissed. Judgment against defendant 
affirmed. 


John O. Yeiser and George A. Magney, for appellant. 
John T. Cuthers and J. O. Detweiler, contra. 


FAWCETT, J. 
If we have finally succeeded in solving the Chinese puz- 
zle designated as “the record” in this case, defendant is 


* Judgment modified. “See opinion, p. 580, post. 
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appealing from a judgment rendered against him in the 
district court for Douglas county. The judgment was ren- 
dered on March 31, at the February, 1908, term of said 
court. The judgment recites: “And now on this day 
come the parties hereto with their attorneys, and this 
cause comes on for trial to the court without the inter- 
vention of a jury, the same having been waived by the 
parties hereto, and is submitted to the court upon the 
amended petition, heretofore ordered filed by the court 
herein, the evidence adduced and the arguments of coun- 
sel, upon due consideration whereof, and being fully ad- 
vised in the premises, the court finds, etc.” No motion 
for new trial was filed. At the subsequent May, 1908, 
term of said court, on June 12, 1908, when plaintiffs were 
about to order execution upon their judgment, defendant 
filed this objection: “Now comes the above named John 
H. Glissmann, aud objects to the issuance of an execution 
in this case for the reason that the court has no jurisdic- 
tion over the said Glissmann, and for the further reason 
that the pretended judgment herein is illegal and of no 
effect, the court having no jurisdiction to enter judgment 
herein.” It is argued that the case was originally com- 
menced in the county court in the name of plaintiff Jesse 
C. Root alone against the defendant; that in the county 
court plaintiff Root was seeking to recover upon two 
causes of action, the first being for rent for certain prem- 
' ises, and the second, the one upon which the above judg- 
ment was rendered, upon an injunction bond; that, after 
the case had been appealed to the district court, plaintiff 
Cathers was permitted to come into the case as a party 
plaintiff with the plaintiff Root, and that plaintiffs were 
permitted to file a separate amended petition upon said 
second cause of action; that plaintiff Cathers, not having 
been a party in the county court, coming into the case in 
the district court, made the action then pending a differ- 
ent action from the one in the court below. Objection is 
also made that the amended petition was not filed at the 

40 ' 
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same term of court at which the leave was given. Con- 
ceding that the facts were as claimed (which the record 
does not clearly show), we think that by going to trial 
upon the second cause of action, as shown by the recitals 
in the journal entry of the judgment, the correctness of 
which recitals is not challenged, defendant waived the 
objections now attempted to be urged. 

On the trial of the first cause of action the court di- 
rected a verdict in favor of the defendant. A motion for 
a new trial was duly filed by plaintiffs within the statu- 
tory three days. On June 18, 1908, before that motion for 
new trial had been passed upon by the court, defendant 
filed this motion: “Comes now John H. Glissmann, and 
moves the court to set aside the judgment heretofore ren- 
dered on the first cause of action in the above entitled 
cause for the reason that the same is irregular and void, 
and for the following particular reasons: (1) The court 
ordered plaintiff to docket separately in the first cause of 
action his petition filed in the above entitled cause. (2) 
The plaintiff did not docket separately as ordered, but 
delayed the matter for over 60 days, and filed amended 
petition in this case out of time and without notice to 
‘defendant. (3) That, without notice to the filing of said 
amended petition, the defendant filed same and took said 
judgment by default.” 

We are utterly unable to understand this motion. In 
the third paragraph of the motion defendant claims that 
“the defendant filed same and took said judgment by de- 
fault.” Defendant did not file any amended petition, nor ° 
was that judgment entered by default, nor was it entered 
against defendant, but, on the contrary, a verdict was 
directed for defendant and against the plaintiffs. On July 
8, 1908, the record shows the following entry: “This 
cause now coming on for hearing on motion of defendant 
to set aside the verdict heretofore rendered herein, and 
said motion is submitted to the court without argument 
of counsel, the court being fully advised in the premises 
finds said motion should be overruled, therefore it is or- 
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dered that said motion be, and it is hereby, overruled, to 
which order the defendant herein duly excepts.” The 
record will be searched in vain for any verdict that was 
ever rendered against the defendant. The only verdict 
which had been rendered in the case, as shown by the 
record, was the verdict in favor of the defendant and 
against the plaintiffs. As above stated, plaintiffs filed a 
motion for a new trial within three days after the rendi- 
tion of that verdict, and on October 6, 1908, the court 
sustained the plaintiffs’ motion and granted a new trial. 
If the order entered by the court on July 8 overruling 
“defendant’s” motion for a new trial is to be construed as 
referring to defendant’s motion filed June 18, 1908, it is 
meaningless, as is also the motion referred to, for the 
reason, as above indicated, that no judgment had, prior 
to either of said dates, been entered against defendant 
upon said first cause of action. The record, then, presents 
this situation: (a) A verdict was directed in favor of 
defendant on the first cause of action which has been set 
aside, and a new trial ordered which has not yet been 
had. It is evident therefore that, as to that cause of ac- 
tion, defendant is still rectus in curia. As early as 
Nichols, Shepard & Co. v. Hail, 5 Neb. 194, we held: “To 
obtain the review of a case in this court, there must be a 
final judgment upon the merits of the case in the court 
below.” Such is still the rule. (6) A judgment was ren- 
dered in favor of plaintiffs and against the defendant upon 
a trial at which all parties were present, and to which 
none of the parties objected, and which has never been 
assailed by a motion in the district court for a new trial. 
This precludes a review by this court. Zehr v. Miller, 40 
Neb. 791. It requires no further citation of authorities 
to show that defendant is entirely without standing in 
this court upon either of said causes of action. 

The specific “points of error” assigned in defendant’s 
brief, filed December 15, 1908, all refer to errors shown 
by the bill of exceptions, except the one-point that “the 
court erred in refusing to dismiss the case for want of 
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jurisdiction.” This point is based upon the contention 
that plaintiff’s action involved the title to real estate. As 
the first cause of action is still undetermined in the court 
below, we dismiss that from our consideration. The 
second cause of action was for damages upon an injunc- 
tion bond. Plaintiffs’ petition alleges that upon a full 
and complete hearing “the court found that said restrain- 
ing order should not have been issued, and dissolved the 
temporary injunction.” There is nothing in the pleadings 
to support defendant’s contention that a question of title 
to real estate was involved. In order to determine that 
question, reference would have to be made to the bill of 
exceptions. No bill of exceptions has been filed in this 
court. We must therefore presume that all of the orders 
and rulings of the court complained of were right, and 
that its final judgment is sustained by sufficient evidence. 

Plaintiffs’ appeal is therefore disinissed as to the first 
cause of action, and the judgment of the district court as 
to the second cause of action is affirmed. 


JUDGMENT ACCORDINGLY. 


The following opinion on motion to modify judgment 
was filed January 20, 1910. Affirmed as modified: 


1. Former Opinion Modified. The first paragraph of the syllabus in 
our former opinion and so much of said opinion as relates uieneto 
are withdrawn. 


2. Reaffirmance. The second paragraph of the syllabus in said former 
opinion adhered to. 


Fawcert, J. 


This case is now before us on a motion of plaintiffs to 
correct our former opinion and judgment, ante, p. 576, 
so as to affirm as to the first cause of action and to dis- 
miss as to the second, on the ground that the court by 
mistake affirmed as to the second cause of action, and dis- 
missed as to the first. We have again carefully examined 
the “Chinese puzzle” referred to in our former opinion 
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and find that the motion of plaintiffs should be sustained. 
Our present solution of the puzzle is that defendant John 
H. Glissmann, on May 25, 1905, obtained from the district 
court for Douglas county a restraining order against 
plaintiffs Root and Cathers, and on July 29, 1905, ob- 
tained a second restraining order against them. A bond 
was duly given by defendant Glissmann in each instance. 
After filing numerous motions, demurrers and pleadings 
on both sides, as shown by the record, plaintiff Root, on 
November 12, 1906, filed a petition against the said John 
H. Glissmann and one Hans C. Glissmann, in which he 
sought to recover upon two causes of action—the first 
being based upon the restraining order issued May 25, 
1905, claiming damages in the sum of $159.80; and the 
second upon the restraining order issued July 29, 1905, 
in which he claimed damages in the sum of $60. On De- 
cember 18, 1907, the Glissmanns filed an answer, alleging 
that the petition did not state a cause of action; that there 
was a defect of parties; that the injunction suits were 
not finally decided against defendants; and that the same 
were mutually settled between the parties by an agree- 
ment to the effect that the parties should dismiss their 
actions and cross-actions; that said agreement was car- 
ried out, and no final judgment was ever entered; and 
certain other allegations which we do not deem it 
necessary to consider. On December 23, 1907, the court 
entered an order reciting that, “it appearing that the 
original petition * * * has been lost or mislaid, it is 
therefore by the court ordered that a copy of the same be, 
and it hereby is, this day filed in lieu thereof.” The court 
then made certain other orders which it is unnecessary to 
refer to. On the same day, evidently in response to the 
above order, plaintiff Root filed a substituted petition 
praying judgment for $159.80 on his first cause of action, 
and for $85 on his second cause of action. The record 
shows no answer as having been filed to this substituted 
petition, but it is evident that the answer filed December 
18 was treated as defendant’s answer to the substituted 
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petition, for seven days later, on December 23, 1907, plain- 
tiff filed a reply. On the same date the parties entered 
upon a trial of the first cause of action. On the 31st day 
of December, during the progress of the trial, the court 
entered this order: “And now on this day again come the 
parties hereto with their attorneys, and come also the 
jury heretofore duly impaneled and sworn herein, on mo- 
tion, it is by the court ordered that the order heretofore 
entered herein, to wit, on the 30th day of December, A. D. 
1907, as to docketing as a separate cause of action, the 
first cause of action herein be, and the same hereby is, 
modified, so that such case shall proceed against John H. 
Glissmann alone, thereupon the trial of this cause pro- 
ceeds.” Further hearing was then continued until Janu- 
ary 2, 1908, upon which date the court directed a verdict 
in favor of the defendant Glissmann. The next day, Jan- 
uary 3, 1908, plaintiff filed a motion for a new trial. The 
record does not show any order made upon this motion for 
new trial until October 6, 1908, when an order was duly 
entered sustaining the motion and granting a new trial. 
Counsel for plaintiffs argue that as a matter of fact the 
motion for new trial was sustained prior to March 2, 1908, 
but for some reason the clerk failed to get the order of the 
court upon the journal. That counsel for plaintiffs is 
probably right in this contention is shown by the fact that 
on March 2, 1908, plaintiffs jointly filed an “amended 
petition by order of court” against John H. Glissmann 
only, in which they declare upon their first cause of ac- 
tion alone; together with the further fact that on March 
31, 1908, we find in the record the following judgment: 
“And now on this day come the parties hereto with their 
attorneys, and this cause comes on for trial to the court 
without the intervention of a jury, the same having been 
waived by the parties hereto, and is submitted to the court 
upon the amended petition, heretofore ordered filed by 
-the court herein, the evidence adduced and the arguments 
of counsel, upon due consideration whereof, and being 
fully advised in the premises, the court finds in favor. of 
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the plaintiffs and against the defendant John H. Gliss- 
mann only, on the issues joined, and that there is due the 
said plaintiffs from the said John H. Glissmann, upon the 
cause of action set forth in the amended petition, the sum 
of $159.80, and interest at 7%, said interest amounting to 
the sum of $22.37, making a total of $182.17, and costs. 
It is therefore by the court considered,” etc. 

It appears from the recitals of this judgment that on 
the date named all parties appeared with their attorneys 
and went to trial without objection of any kind. Defend- 
ant Glissmann acquiesced in said judgment by failing 
to file any motion for new trial at that term of court, or in 
any manner questioning the validity of the judgment until 
June 12, 1908, when plaintiffs were evidently taking steps 
to enforce their judgment by execution. Defendant then 
filed the following “Objections to Jurisdiction of Court”: 
“Now comes the above named John H. Glissmann, and 
objects to the issuance of an execution in this case for the 
reason that the court has no jurisdiction over the said 
Glissmann, and for the further reason that the pretended 
judgment herein is illegal and of no effect, the court hav- 
ing no jurisdiction to enter judgment herein.” Six days 
later, on June 18, 1908, defendant filed this motion: 
“Comes now John H. Glissmann, and moves the court to 
set aside the judgment heretofore rendered on the first 
cause of action in the above entitled cause for the reason 
that same is irregular and void, and for the following par- 
ticular reasons: (1) The court ordered plaintiff to docket 
separately in the first cause of action his petition filed in 
the above entitled cause. (2) The plaintiff did not docket 
separately as ordered, but delayed the matter for over 60 
days, and filed amended petition in this case out of time 
and without notice to defendant. (3) That, without 
notice of the filing of said amended petition, the defendant 
filed same and took said judgment by default. ” 

On the same day, to wit, June 18, 1908, the court over. 
ruled defendant’s objections, and on August 10, 1908, de- 
fendant filed his notice of appeal. No bill of exceptions 


584 NEBRASKA REPORTS. [ VoL. 85 


Wentz-Bates Mercantile Co. v. Union P. R. Co. 


was preserved, hence the case will have to be considered 
upon the record as above set out. J'rom this record it 
appears that there has never been any adjudication or 
even a trial on plaintiffs’ second cause of action, but that 
the first cause of action went to judgment on March 31, 
1908, and that by reason of defendant’s failure to file any 
motion for new trial, or to make any timely objections tp 
said judgment, the same became final on the said 31st day 
of March, 1908. 

As to all of the other specific “points of error” assigned 
in defendant’s brief, our former discussion and judgment 
are adhered to. 

Our foriner judgment is therefore modified to the ex- 
tent that the first paragraph of the syllabus and so much 
of the opinion as relates thereto are withdrawn, and thie 
judgment of the district court is in all things affirmed. 


AFFIRMED AS MODIFIED, 


WENTZ-BATES MERCANTILE COMPANY, APPELLEE, V. UNION 
PACIFIC RAILROAD COMPANY, APPELLANT. 


Fimep Drecemper 14, 1909. No, 15,849. 


Carriers: FreigHt Rates. Haurigan v. Chicago & N. W. R. Co., 80 Neb. 
139, reaffirmed, and held to be in all respects decisive of this 
case. 


APPEAL from the district court for Platte county: 
Grorce H. THomas, Juper. Reversed. 


Edson Rich and John A. Sheean, for appellant. 
R. P. Drake, contra, 


Fawcett, J. 


The only real complaint which plaintiff makes in its 
petition is that it shipped in October, 1906, a car-load of 
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potatoes from Humphrey, Nebraska, to Kingfisher, Okla- 
homa, under a quotation from defendant of a rate of 424 
cents a hundred pounds; that, upon the arrival of the car 
at Kingfisher, defendant, before it would deliver the pu- 
tatoes to plaintiff’s consignee, demanded and collected 
freight at the rate of 60 cents a hundred, and plaintiff 
thereby was damaged in the sum of $54.25. The petition 
admits that defendant sent plaintiff its check for $32.55, 
in full for plaintiff's damage, but alleges that it refused 
to receive said sum and returned the check to defendant; 
that the defendant again sent the check to plaintiff and 
that it still is in plaintifi’s possession. For answer de- 
fendant alleges that the rate of 424 cents was quoted 
through mistake; that the correct rate was 494 cents, as 
fixed in the tariffs naming said fares and charges on file 
with the interstate commerce commission. Plaintiff in 
its reply admits that the rate on potatoes in car-load lots 
at the time of its shipment between the points thereof 
“was 49} cents per 100 lbs. as fixed by the schedules then 
on file with the interstate commerce commission and then 
in force, but denies that at that time plaintiff knew the 
correct or any other rate thereon, and applied to the de- 
fendant in the usual course of business for same, result- 
ing as set forth in plaintiff’s petition.” It thus appears 
that defendant quoted to plaintiff a rate 7 cents below 
the true rate, and actually collected 104 cents more than 
the true rate; but the difference of 104 cents between the 
true rate and the rate collected is covered by defendant’s 
check, which the petition admits was in plaintiff’s pos- 
session at the time this action was commenced. This nar- 
rows the controversy to the difference between the rate 
quoted and the correct rate. 

If plaintiff has suffered any damage by the shipment of 
its potatoes in the manner and under the circumstances 
alleged, such damage does not appear in the petition. 
The petition nowhere alleges that the potatoes would not 
have been shipped if the true rate had been quoted, nor 
does it state facts showing any damage to plaintiff other 


586 NEBRASKA REPORTS. [ Vou. 85 


Cram v. Chicago, B. & Q. R. Co. 


than the fact that plaintiff was required to pay more than 
the quoted rate for its shipment. Whether the quotation 
of 423 cents, when the true rate was 494 cents, was inten- 
tional or a mistake is immaterial, as, under the law gov- 
erning shipments of this character, the contract in either 
event would be void. This case is ruled in all respects by 
Haurigan v. Chicago & N. W. R. Co., 80 Neb. 189. In that 
case the case mainly relied upon by plaintiff, viz., Missouri 
P. R. Co. v. Crowell Lumber & Grain Co., 51 Neb. 293, 
is expressly disapproved. 

Following Haurigan v. Chicago & N. W. R. Co., supra, 
the judgment of the district court is reversed and the 
cause remanded for further proceedings in harmony here- 


with. 
REVERSED. 


WILBER J. CRAM, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT. 


Fitep Decemmer 14, 1909. No, 15,148. 
1. Carriers: PLrapDING. The petition examined, discussed in the opin- 


ion, and held to state a cause of action. 


7 The first proviso clause in section 10606, Ann. St. 
1907, construed, and held, the exceptions therein noted are mat- 
ters of defense and need not be negatived by plaintiff. 


3. Constitutional Law: Parties. A litigant who is not shown to have 
been prejudiced by the enforcement of an act of the legislature 
is not in position to assail such act on the ground of its being 
unconstitutional. 

4, Statutes: Presumprions. The legislature is presumed to know the 
general conditions surrounding the subject matter of legislative 
enactment, and it will be presumed it knows and contemplates 
the legal effect that accompanies the language it employs to make 
effective the legislative will. 


REHEARING of case reported in 84 Neb. 607. Affirmed 
on condition. 
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DEAN, J. 


Our former opinion in this case affirming the judgment 
of the lower court is reported in 84 Neb. 607, to which 
reference is had for a statement of the facts. The delayed 
shipment act of the legislature of 1905, under which this 
suit was brought, is assailed by defendant as being un- 
constitutional. The act upon which the attack is made 
also appears in our former opinion. A motion for re- 
hearing supported by a brief in behalf of defendant has 
been filed, and also a reply brief by the plaintiff, and 
upon due consideration a reargument was ordered by the 
court, which has been submitted by counsel upon the fol- 
lowing points: “(1) Does the petition state a cause of 
action? (2) Does the statute violate section 4, art. XI 
of the constitution, providing that the liability of railway 
corporations shall never be limited?” 

The defendant argues that the burden is upon plaintiff 
to plead and prove every fact necessary to bring his case 
within the precise terms of the statute upon which his 
action is founded, and that the petition is fatally defect- 
ive in each cause of action, and is so deficient in substance 
that a judgment predicated thereon cannot be sustained. 
That part of section 10606, Ann. St. 1907, that we are called 
upon to construe in order to determine the sufficiency of 
the petition reads as follows: “Provided, in cases where 
the initial point is not a division station and on all branch 
lines not exceeding 125 miles in length, the rate of speed 
shall be such that not more than one hour shall be con- 
sumed in traversing each twelve miles of the distance, 
including the time of stops at stations or other points, 
from the initial point to the first division station or over 
said branches. The time consumed in picking up and 
setting out, loading or unloading stock at stations, shall 
not be included in the time required, as provided in this 
schedule.” Defendant now argues that plaintiff must, if 
he would avail himself of the benefit of the statute, plead 
and make proof of the time consumed in picking up and 
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setting out, loading or unloading stock at intermediate 
stations between the point of shipment and the point of 
destination. The plaintiff contends that the time so con- 
sumed by the company in the movement of its trains is 
defensive matter and that the burden of proof is on the 
defendant. Plaintiff's several causes of action are each 
pleaded separately, but in language substantially. alike, 
the only changes being those required to meet the neces- 
sary allegations as to the time and the amount of the 
respective shipments. Omitting the formal parts, the 
following is plaintiff's twenty-first count in his petition, 
the language whereof, defendant argues, is so deficient 
in its allegations that it is insufficient to sustain the judg- 
ment: “That at all of the times hereinafter mentioned, 
the defendant was, and now is, a corporation duly organ- 
ized and existing under and by virtue of the laws of the 
state of Iowa, and did, and now does, own and operate a 
railroad between Burwell and South Omaha, in the state 
of Nebraska, as a public carrier of passengers and freight 
for hire in said state; that the defendant’s said line of 
railroad runs through the city of Aurora, in said state, 
and the portion of its said railroad extending between 
South Omaha and Aurora was, and is, a main line 125 
miles in length, and the portion of its said railroad ex- 
tending between Aurora and Burwell was, and is, a branch 
line 104 miles in length ; that on the 8th day of September, 
1905, the plaintiff delivered to the defendant, and it then 
received, at its railroad station in Burwell, Nebraska, one 
full car-load of live stock belonging to plaintiff, to be 
safely and securely conveyed by the defendant over its 
said line of railroad from Burwell to South Omaha, Ne- 
braska, within the time provided for by statute, in con- 
sideration of the regular freight charges therefor, which 
the plaintiff paid to the defendant; that the defendant’s 
train conveying said car-load of live stock left Burwell for 
South Omaha at 9 o’clock A. M. of said day, but did not 
arrive at South Omaha, the point of destination, until 
4:55 o’clock A. M. on September 11, 1905, and the time 
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consumed in said journey was 52 hours and 18 minutes 
longer than permitted by the statutes of Nebraska, to the 
damage of the plaintiff in the sum of $520, as provided 
for by statute.” 

We have carefully examined the petition, and the law 
applicable to the points involved, to discover if the objec- 
tions raised by defendant are well taken, and we conclude 
the pleading is not defective in the particulars pointed 
out. In view of the authorities, we are of the opinion 
defendant’s contention cannot be sustained upon any 
reasonable theory of statutory construction. To do so 
would be to read a meaning into the statute which the 
lawmaking power evidently did not intend, and for which 
the legislative language, as used in the act, gives no.war- 
rant. The rule that seems to be applicable to the present 
. case is concisely stated in 31 Cyc. 115: “Where a party 
relies upon a statute which contains an exception in the 
enacting clause, such exception must be negatived; but 
where the exception occurs in a proviso or in a subsequent 
section of the act, such exception is matter of defense and 
need not be negatived.” This has long been the prevail- 
ing rule, and it appears to have been almost universally 
followed. 

In 1 Chitty, Pleading (16th Am. ed.) p. *246, the au- 
thor says: “In pleading upon statutes, where there is an 
exception in the enacting clause, the plaintiff must show 
that the defendant is not within the exemption, but if 
there be an exception in a subsequent clause, that is mat- 
ter of defense, and the other party must show it to exempt _ 
himself from the penalty.” On page *247 Chitty cites 
Lord Tenterden to the following effect: “If an act of 
parliament, or a private instrument, contain in it, first, a 
general clause, and afterwards a separate and distinct 
clause, something which would otherwise be included in 
it, a party relying upon the general clause, in pleading 
may set out that clause only, without noticing the sepa- 
rate and distinct clause which operates as an exception. 
But if the exception itself be incorporated in the general 
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clause, then the party relying upon it must in pleading 
state it with the exception.” In Lynch v. People, 16 Mich. 
472, Cooley, C. J., speaking for the court says: “In plead- 
ing statutes where there is an exception in the enacting 
clause, the pleader must negative the exception; but when 
there is no exception in the enacting clause, but an ex- 
emption in a proviso to the enacting clause or in a subse- 
quent section of the act, it is matter of defense, and must 
be shown by the defendant.” Bush v. Wathen, 104 Ky. 
548, 47 S. W. 599: “When there is an exception in the 
enacting clause, the plaintiff must negative it. If the ex- 
‘ception is in a subsequent clause to that giving the cause 
of action, then, if it gives the defendant exemption from 
liability, he must plead it.” J'oledv, P. & W. R. Co. ». 
Lavery, 71 Til. 522: “Where a plaintiff relies upon a 
statute for a recovery, he need only to negative the excep- 
tions in the enacting clause, and it is for the defendant 
to show, by way of defense, that the case falls within an 
exception in some other clause of the statute.” Harris v. 
White, 81 N. Y. 5382: “Where an exception is contained 
in the enacting clause of a prohibitory statute, one who - 
pleads the statute must negative the exception, and must 
prove the negative unless the subject matter of the nega- 
tive and the means of proof are peculiarly within the 
knowledge and power of the opposite party, or where the 
negative does not admit of direct proof.” Muller v. 
United States, 4 Ct. Cl. 61: “When the enacting clause 
- of a statute makes an exception to the general provisions 
of the act, a party pleading the provisions of the statute 
must negative the exception. But when the exception is 
contained in a proviso, and not in the enacting clause, the 
party pleading the statute need not negative the excep- 
tion. It is for the other party to set it up in avoidance 
of the general provisions of the statute.” To substan- 
tially the same effect are the following: Vandegrift v. 
Meihle, 66 N. J. Law, 92; 1 Bates, Pleading, Practice, 
Parties and Forms, p. 225; Fairbault v. Hulett, 10 Minn. 
15; Bliss, Code Pleading (3d ed.) sec. 202, 
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In support of its contention defendant cites Hale ¢. 
Missouri P. R. Co., 36 Neb. 266. We have examined that 
case and do not believe the conclusions there reached arc 
applicable to the facts in the case at bar. The section 
of the United States statute referred to therein differs ma- 
terially from the statute under which the action in tlie 
case before us is brought. In the present case the excep- 
tion relied on is not in the enacting clause of the statute, 
but occurs in a proviso, and it appears the prevailing 
weight of authority is to the effect that, wliere the excep- 
tion is so stated in the statute, such exception is matter of 
defense and need not be negatived by the plaintiff. In 
Hale v. Alissouri P. R. Co., 36 Neb. 266, it does not appear 
the action was brought under the section of the United 
States statute that is referred to in that opinion. No 
reference is made to it in the record, nor in the briefs of 
counsel. The statute is noticed for the first time in the 
record of the Hale case in the opinion of the court, and 
appears to be dictum. The suit was brought evidently as 
a common Jaw action on a contract of shipment for the 
loss of live stock by the alleged negligence of the railroad 
company, and appears to us to be clearly distinguishable 
‘from the one now before us. Young v. Kansas City, St. 
J. é C. B. R. Co., 833 Mo. App. 509, Ruth v. Lowrey & 
Upton, 10 Neb. 260, and Haskins v. Alcott & Horton, 13 
Ohio St. 210, cited by defendant, do not seem to be ap- 
plicable to the facts involved herein. 

In a case arising under the statute here in question, it 
is obvious the exceptions noted with respect to the time 
consumed in picking up and setting out cars and in load- 
ing and unloading stock at stations are peculiarly within 
the knowledge of the employees of defendant, and doubt- 
less the legislature had this thought in mind and the act 
was perhaps prepared in part to meet this condition. A 
shipper, as such, is not of necessity learned in the mani- . 
fold intricacies attendant upon the active management of 
lines of transportation, and he would not, perhaps, be 
competent to determine with any reasonable degree of 
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accuracy whether the time occupied by the railroad com- 
pany, in the respects noted, was necessarily occupied or 
otherwise. In any event, from the language of the statute 
as it appears in the act, it was evidently not the legisla- 
tive intention to impose upon the shipper of live stock 
the burden of proving the exception noted in the statute 
before he could avail himself of its compensatory pro- 
visions. A shipper does not always accompany his stock 
to market, particularly if the shipment consists of but a 
single car-load, in which event knowledge of the delay 
contemplated by the statute, and the reasons therefor, 
would be, perhaps, exclusively within the knowledge and 
the power of defendant. It may be that these and kindred 
contingencies engrossed the legislative mind when the 
remedial act in question was enacted. The legislature is 
presumed to know the general conditions surrounding the 
subject matter of legislative enactment, and it will be 
presumed it knows and contemplates the legal effect that 
accompanies the language it employs to make effective 
the legislative will. The presumption will also be in- 
dulged that the lawmaking body is conversant with the 
established rules of statutory construction, and that in 
the passage of the act in question it did not lose sight of - 
the elementary proposition that the enacting clause of a 
statute is that part which immediately precedes the pro- 
viso. After careful consideration we hold upon this point 
that the contention of defendant cannot be upheld, and 
that the exception noted in the statute is matter of de- 
fense that need not be negatived by plaintiff. 

Upon the second point to which the argument of counsel 
is directed, defendant contends that the act in question 
contravenes section 4, art. XI of the constitution, which 
provides that the liability of railroad corporations as 
common carriers shall never be limited, and should there- 
fore be declared void. Following is the provision of the 
constitution which the defendant maintains has been vio- 
lated by the act under which this suit is brought, and to 
which the argument on rehearing has in part been di- 
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rected: “Railways heretofore constructed, or that may 
hereafter be constructed in this state are hereby declared 
public highways, and shall be free to all persons for the 
transportation of their persons and property thereon, 
under such regulations as may be prescribed by law. And 
the legislature may from time to time pass laws establish- 
ing reasonable maximum rates of charges for the trans- 
portation of passengers and freight on the different rail- 
roads in this state. The liability of railroad corporations 
as Common carriers shall never be limited.” To the argu- 
ment of defendant on this point plaintiff interposes the 
objection that the defendant company cannot be heard to 
urge the alleged unconstitutionality.of the act, because it 
is not shown that it has been in any manner injured 
thereby. In this respect the record sustains the position 
of plaintiff. There is not a syllable of testimony to show 
that the amount of plaintiff’s recovery under the statute 
is more than the actual damage he suffered by the delay 
of his shipments, and for which, even in the absence of a 
statute, the defendant would be liable. Until defendant 
is shown affirmatively to have been injured, he cannot be 
heard ‘to complain that the act under which the suit is 
brought is unconstitutional. The rule is thus stated in 
Cooley, Constitutional Limitations (7th ed.) p. 282: 
“Nor will a court listen to an objection made to the con- 
stitutionality of an act by a party whose rights it does 
not affect, and who has therefore no interest in defeating 
it.’ In Clark v. Kansas City, 176 U. 8. 114, Mr. Justice 
McKenna cites with approval the foregoing language of 
Judge Cooley, and adds: “We concur in this view, and 
it would be difficult to add anything to its expression.” 
Kellogg v. Currens, 111 Wis. 431: “Statutes are not to 
be declared unconstitutional at the suit of one who is not 
a sufferer from their unconstitutional provisions. * * * 
We cannot set aside the acts of the legislature at the suit 
of one who, suffering no wrong himself, merely assumes to 
champion the wrongs of others.” In Wellington et al, 
41 
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Petitioners, 16 Pick. (Mass.) 87, the court, speaking by 
Shaw, C. J., says: “Where an act of the legislature is 
alleged to be void, on the ground that it exceeds the limits 
of legislative power, and thus injuriously affects private 
‘rights, it is to be deemed void only in respect to those 
particulars, and as against those persons whose rights are 
thus affected.” The following authorities fairly support 
plaintiff’s contention: People v. Brooklyn, F. & C. I. RB. 
Co., 89 N. Y. 75; Williamson v. Carlton, 51 Me. 449; 
Pittsburg, C.. C. & St. L. R. Co. v. Montgomery, 152 Ind. 
1; Currier v. Elliott, 141 Ind. 394; Board of Commission- 
ers v. Reeves, 148 Ind. 467; 6 Am. & Eng. Ency. Law 
(2d ed.) 1090; Commonwealth v. Wright, 79 Ky. 22; 
Sullwan v. Berry’s Adnv’r, 83 Ky. 198; Jones v. Black, 48 
Ala. 540; Moore v. City of New Orleans, 32 La. Ann. 726; 
McKinney v. State, 3 Wyo. 721; Dejarnett v. Haynes, 23 
Miss. 600; Marshall v. Donovan, 10 Bush (Ky.) 681; 
Small & Carr v. Hodgen, 1 Litt. (Ky.) 16; Henderson v. 
State, 187 Ind. 552; Hmbury v. Conner, 3 N. Y. 511; 
Supervisors v. Stanley, 105 U. S. 305. 

In support of its position defendant cites Greene v. 
State, 83 Neb. 84. We have carefully examined the cita- 
tion, and it seems to us to be clearly distinguishable from 
the case now before us. The validity of a criminal statute 
was there in question that by its express terms limited its 
protective features exclusively to citizens or residents of 
this state. The act was held to be invalid because it con- 
travened section 15, art. III of the constitution, which 
prohibits special legislation, and section 1 of the four- 
teenth amendment to the federal constitution, which pro- 
vides that no state shall deny any person within its juris- 
diction the equal protection of the laws. From an 
examination of that case it is obvious, if the defendant 
there could not invoke the protection of the constitutional 
inhibitions, no one could do so. 

After careful examination, and in view of the foregoing 
authorities, and for the reasons stated in the opinion, we 
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find ourselves precluded from passing upon the constitu- 
tional points raised and argued by the defendant. 

A minor feature remains for us to consider. In its 
brief for rehearing defendant maintains it is entitled to 
a remittitur of $170 from the amount allowed to plaintiff 
on his twenty-first cause of action, and in support of its 
contention invokes the rule applied by us in our former 
opinion to plaintiff's first cause of action, wherein we de- 
ducted $240 from the amount allowed by the trial court. 
Plaintiff sued under the act in question for 25 separate 
delayed shipments, and recovered judgment as damages 
therefor in the total sum of $1,640. In reviewing the 
judgment of the lower court in our former opinion we di- 
rected, for the reasons therein stated, and which need not 
be here repeated, that, unless the plaintiff within 30 days 
of the filing of the opinion remitted $240 as of the date 
the judgment was entered in the lower court, the case 
would be reversed and the cause remanded for further 
proceedings because of an excessive allowance for dam- 
ages growing out of plaintiff’s first cause of action, but 
that, if such remittitur were filed, the judgment of the 
district court would be affirmed. <A remittitur was duly 
filed in the manner and within the time pointed out in the 
opinion. The record discloses without contradiction the 
twenty-first cause of action relates to a shipment made at 
Burwell on Friday, September 8,'1905, at 9 o’clock in the 
forenoon, which arrived in South Omaha, the point of 
destination, on the following Monday, September 11, at 
4:55 o’clock in the morning. Plaintiff alleges this ship- 
ment was 52 hours and 18 minutes longer in transit than 
the time contemplated by the statute in question, and that 
the amount of the recovery to which he is entitled therefor 
under the statute as liquidated damages is $520. The 
answer alleges, and the proofs show, that this cattle ship- 
ment arrived at Lincoln, on its way to South Omaha, at 
9:20 in the forenoon on the Sunday following the date of 
shipment, and was leld there until 11: 40 in the afternoon 
of the same day, in the meantime haying heen unloaded 
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and fed, when it was again loaded and reshipped to the 
point of destination, arriving there on Monday at 4:55 in 
the morning. The proofs show the cattle were in the pens 
and feed yards of the defendant 14 hours and 20 minutes 
at Lincoln, thus entitling defendant, by the terms of the 
act in question, to have deducted from the time allowed 
to plaintiff in the trial court the 14 hours and 20 minutes 
that the cattle were in the Lincoln feed yards. To this 
must be added an additional deduction of 2 hours and 40 
minutes in favor of defendant, that being the difference in 
the time alleged in the petition and the time as actually 
shown by the record, in addition to the time consumed in 
feeding at Lincoln, which should be deducted from the 
delayed time for which plaintiff was allowed damages in 
the trial court, making a total deduction of 17 hours, and 
which, under the statute, amounts to $170, and for which 
amount defen“ant is entitled to an additional remittitur. 
Upon careful reexamination of the questions argued 
upon the rehearing, we adhere to our former opinion, ex- 
cept to hold that defendant is entitled to an additional 
remittitur of $170 for the reasons stated herein; and, un- 
less within 30 days after the filing of this opinion plaintiff 
remits that amount from the judgment obtained in the 
trial court, the case will be reversed and remanded for 
further proceedings, but, in the event of the filing of such 
renittitur within the time named, the motion for rehear- 
ing will be overruled and our former opinion sustained. 


JUDGMENT ACCORDINGLY. 


Rose, J., did not sit, and took no part in this decision. 


BARNES, J., dissenting. 


I am constrained to dissent from the conclusion of my 
associates. The majority hold that the petition in this 
case is sufficient without an allegation that no part of the 
time employed by the carrier in transporting plaintiffs 
stock, in so far as delay is made the basis of recovery, 
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was “consumed in picking up and setting out, loading and 
unloading stock at stations.” I am unable to concur in 
this holding. For anything appearing in the petition, the 
delay, for which the plaintiff recovered at the rate of $10 
an hour for each car, may have been caused by the per- 
formance of the carrier’s lawful and imperative duty to 
pick up and set out cars of stock. The time thus employed 
by the carrier cannot be made a basis of recovery, because 
the statute says: “The time consumed in picking up and 
setting out, loading or unloading stock at stations, shall 
not be included in the time required, as provided im this 
schedule.” It seems to me to be a strange rule of pleading 
which denies a carrier the benefit of this positive com- 
mand, unless it is pleaded as a defense. The statute for- 
bids a recovery for the time consumed by the carrier in 
the performance of the unavoidable duty of picking up 
and setting out cars at stations. In allowing shippers of 
live stock to recover for delays without regard to actual 
damages, the legislature attempted to create an arbitrary 
remedy which is a stranger to the common law, and which 
has few, if any, parallels in remedial legislation. I do 
not believe that the right of recovery should be extended 
by judicial construction of the statute. One invoking its 
provisions should be required to bring his case exactly 
within its terms, and show by affirmative allegations that 
the conditions making recovery unlawful do not exist. 
The courts are not responsible for hardships in making 
proof of facts essential to such statutory relief, and have 
no right to impose on a defendant the burden of proving 
non-existent conditions, simply because the information 
is within its knowledge, where the legislature by unam- 
biguous language has pointed out a different course. 

One reason given for the conclusion of the majority is 
that the conditions or exceptions are found in a proviso, 
and, hence, should be pleaded by the defendant, when 
relied on as a defense. I think a careful reading of the 
statute will show the fallacy of this reasoning. The ma- 
terial part of the enactment is as follows: “It is hereby 
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declared and made the duty of each corporation, indi- 
vidual, or association of individuals, operating any rail- 
road as a public carrier of freight in the state of Ne- 
braska, in transporting live stock from one point to an- 
other in said state in car-load lots, in consideration of the 
freight charges paid therefor, to run their train convey- 
ing the same at a rate of speed so that the time consumed 
in said journey from the initial point of receiving said 
stock to the point of feeding or destination, shall not ex- 
ceed one hour for each eighteen miles traveled, including 
the time of stops at stations or other points: Provided, 
in cases where the initial point is not a division station 
and on all branch lines not exceeding 125 miles in length, 
the rate of speed shall be such that not more than one 
hour shall be consumed in traversing each 12 miles of the 
distance, including tle time of stops at stations or other 
points, from the initial point to the first division station 
or over said branches. The time consumed in picking up 
and setting out, loading or unloading stock at stations, 
shall not be included in the time required, as provided in 
this scheduje.” Ann. St. 1907, sec. 10606. 

It will be observed that the language following the word 
“provided,” down to the concluding word of that clause, 
fixes the minimum rate of speed on all branch lines not 
exceeding 125 miles in length, and the preceding portion 
fixes the minimum rate of speed on all other lines. It fol- 
lows that the proviso, if it may be so called, applies alone 
to the rate of speed on branch lines, and has no applica- 
tion whatever to that portion of the substantive and declar- 
atory part of the act which applies to both main line and 
branches, and which reads: “The time consumed in pick- 
ing up and setting out, loading. or unloading stock at 
stations, shall not be included in the time required, as 
provided in this schedule.” When a carrier is sued for 
delay in transporting stock on a branch line only, where 
the minimum rate of speed is 12 miles an hour, is the 
plaintiff's measure of recovery determined by the main 
line speed of 18 miles an hour, unless the defendant pleads 
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that the stock was shipped over a branch line? If this 
question cannot be answered in the affirmative, then the 
correct rule has not been announced by the majority. The 
provision fixing a 12-mile rate of speed on branch lines is 
found alone in the so-called proviso, and precedes the 
clause relating to time consumed in picking up and setting 
out stock at stations, which declares: ‘The time con- 
sumed in picking up and setting out, loading or unloading 
stock at stations, shall not be included in the time, as 
provided in this schedule.” This clause is a substantive 
part of the declaratory provisions of the act, and applies 
to the schedule of both main and branch lines. The fact 
that the word “proviso” precedes the exception relating 
alone to the rate of speed on branch lines does not alter 
the situation or change the import of the legislation. If 
this be a correct conception of the statute, then the plain- 
tiffs case is within the rule announced by this court in 
Ruth v. Lowrey & Upton, 10 Neb. 260, which reads as 
follows: “It is an elementary principle in pleading, that 
where a statute, upon certain conditions, confers a right or 
gives a remedy unknown to the common law, the party 
asserting the right, or availing’ himself of the remedy, 
must, in his pleading, bring himself or his case clearly 
within the statute. Haskins v. Alcott € Horton, 13 Ohio 
St. 210.” It seems clear to me that in allowing the plain- - 
tiff to recover without pleading that no part of the whole 
time employed by the carrier in transporting the plain- 
tiffs stock “was consumed in picking up and setting out, 
loading or unloading stock at stations,” the majority has 
departed from the principle announced in Hale v. Mis- 
sourt P. R. Co., 36 Neb. 266. 

Again, the majority of the court has declined to pass 
upon the question of the constitutionality of the act on 
which the plaintiff's right to recover depends, for the al- 
leged reason that the defendant is not injured thereby. I 
am unable to understand the logic of this declaration. 
Solely by reason of the provisions of the statute in ques- 
tion, and without other cause, the decision of the majority 
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requires the defendant to pay to the plaintiff a sum of 
money amounting to about $1,500 as so-called liquidated 
damages, although plaintiff has not shown that he has 
suffered any actual damages whatever by any act of the 
defendant, negligent or otherwise. The effect of this de- 
cision is to take from the defendant that much of its prop- 
erty and transfer it to the pocket of the plaintiff, without 
any legal or equitable right other than the command of the 
statute complained of. To say that the defendant is not 
injured by the enforcement of the act, and therefore can- 
not question its constitutionality, seems absurd. Such a 
declaration should not find sauction in any judgment of 
this court. 

For the foregoing reasons, I am of opinion that a re- 
hearing should be allowed; that our former decision should 
be overruled, and the judgment of the district court should 
be reversed. . 


Fawcert, J., concurs. 


JULIUS VOGEL ET AL., APPELLANTS, V. PATRICK RAWLEY ET 
AL., APPELLEES. 


FILED DECEMBER 14,1909. No. 16,200. 


1. Injunction: Restraining VILLAGE Boarp. The extraordinary writ 
of injunction will not be interposed to prevent performance of the 
political duties devolving upon the village board, in the absence 
of fraud or of a clear and unmistakable showing that an irrepa- 
rable injury is about to be committed, and for which neither a 
law action nor an appeal from the action of the board will afford 
an adequate remedy. 


: PONISHMENT For Acts CoMMITTED. The writ of injunction 
cannot be properly employed as a punishment for acts already 
committed. 


: DISCRETION OF VILLAGE Board. Injunction will not lie to 
control the discretion of a village board. 
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APPEAL from the district court for Gage county: 
LEANDER M, PEMBERTON, JUDGE. Affirmed. 


A. D. McCandless and E. O. Kretsinger, for appellants. 
Hazlett & Jack, contra. 


DEAN, J. 


This is an injunction case tried on the pleadings and the 
affidavits of the respective parties. No oral testimony 
was offered on either side. The case is the outgrowth of a 
contention that arose between the parties over applica- 
tions made to the village board of Barneston, in Gage 
county, for the issuance of saloon licenses in the fall of 
1908. The district court found the petition herein did 
not state a cause of action, dismissed the case, and plain- 
tiffs appeal. 

The appellants Vogel and Wood, who were plaintiffs in 
the trial court, and are hereinafter called plaintiffs, were 
remonstrators before the village board against the issu- 
ance of the licenses. In their petition plaintiffs allege the 
corporate capacity of the village and the respective official 
positions of the defendants Rawley, Moran, McKelvey, 
Gerdes and Wyatt, who constitute the village board, and 
A. D. Spencer, who is village clerk. They make Edward 
W..Severance and John W. Wolken, who are applicants 
for saloon licenses, parties defendant, and also Charles 
Churda, alleging the latter is the real party in interest 
with respect to the application of Wolken. Plaintiffs also 
allege, in substance, that Severance and others in Barnes- 
ton, who are actively interested in having a saloon license 
issued to him, have openly threatened to do great bodily 
injury to plaintiffs in the event they filed a remonstrance 
against the application of Severance, and that the latter 
and defendant Churda instigated one Frank Pisar to as- 
sault the plaintiffs, and that in pursuance of such instiga- 
tion he struck and otherwise maltreated them without any 
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provocation other than that they were in the act of filing 
remonstrances against the applications of defendants Sev- 
erance and Wolken. It is also alleged that the place of 
mecting of the village board is in a building situated some 
distance from the main street, and that there are no side- 
walks leading thereto and no street lights, and. that the 
building is partially surrounded by high weeds, and that 
future meetings will be held there for the hearing upon 
the present remonstrance in the nighttime, and that by 
threats and intimidation remonstrators’ witnesses will be 
prevented from appearing and testifying; that the board 
is without jurisdiction because no legal liquor ordinance 
has ever been passed by the village council; that if 1i- 
censes are granted to either of the applicants they will 
violate the law and maintain nuisances; that breaches of 
the peace will often occur; that the enforcement of law 
and order in the village will be impossible; that threats 
of great bodily violence to be visited upon plaintiffs have 
been made by defendants and their friends; that, unless 
the prayer of plaintiffs is granted, the defendants’ and 
their friends’ unlawful threats will be executed; that 
plaintiffs have no adequate remedy at law. The allega- 
tions of the petition are for the most part supported by 
affidavits and denied by counter affidavits. 

After motions to vacate and to strike certain of the 
affidavits from the files were overruled, the defendant 
members of the village council and the village clerk filed a 
joint answer denying generally all the allegations of the 
petition, but admitted the official capacity in which they 
were sued, and admitted the board was about to proceed 
to consider the applications. Defendants Severance, 
Wolken and Churda filed their joint answer making the 
same admissions’ that were made by the members of the 
village board, but denying generally all other allegations 
in the petition. Plaintiffs’ reply was a denial in the usual 
form of the allegations of the answer. 

In support of their respective positions the plaintiffs 
and defendants together offered in evidence the affidavits 
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of upwards of 70 witnesses. We have examined all of them 
carefully. The affidavits on the part of plaintiffs and of 
defendants, and the record generally, indicate that during 
the summer of 1908 there was considerable activity on 
the part of some of the residents of Barneston both for 
and against the establishment of the saloon business in 
that community. Those opposing its establishment suc- 
ceeded on two occasions by appropriate court proceedings 
in preventing the establishment of saloons. The activity 
of both sides in the former contests seems to have led to 
some feeling that has apparently culminated in this suit, 
and from the record before us appears to involve citizens 
and residents of the village who are not parties to this 
action. On the part of plaintiffs the affidavits charge they 
have been the object of threats, and on one occasion were 
assaulted by one Frank Pisar. The affidavits of the plain- 
tiffs were met and flatly contradicted in all essential 
points by the affidavits of perhaps an equal or greater 
number of witnesses filed in behalf of the defendants. We 
cannot dismiss the thought that the district court who 
tried the case is doubtless acquainted with the local situa- 
tion and perhaps knows personally the witnesses, and, 
after considering all the testimony and weighing it, re- 
solved the controversy as seemed to him just and right. 
In the condition of the record, presenting as it does a 
massive volume of conflicting testimony that it is seem- 
ingly impossible to reconcile, we are not disposed to dis- 
turb the finding and judgment of the trial court. 

A sameness with respect to the allegations of defend- 
ants’ affidavits has not escaped our notice, but the same 
feature, and to perhaps as great an extent, seems to char- 
acterize the affidavits of plaintiffs. From a careful scru- 
tiny of the record we are not convinced that the plaintiffs 
are without a remedy at law, or by appeal from the action 
of the board for the adjustment of the grievances of which 
they complain. In view of the record and the authorities 
applicable thereto, we are constrained to hold that plain- 
tiffs have not shown a clear right to the issuance of the 
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writ. It is elementary that the writ of injunction cannot 
be properly employed as a punishment for wrongful acts 
already committed. Courts of equity will not permit the 
extraordinary writ of injunction to be interposed to pre- 
vent performance of the political duties which devolve 
upon a village board in the proper exercise of its munic- 
ipal functions, in the absence of fraud or of a clear and 
unmistakable showing that some irreparable injury is 
about to be committed by the board for which neither a 
law action nor an appeal from the action of such board 
will afford an adequate remedy, nor in any event will the 
writ be allowed to control the exercise of the official dis- 
cretion of the board. The rule is thus stated by Henry 
Wade Rogers in 2% Cyc. 808: “Where complainant has a 
right of appeal in the suit sought to be enjoined, and the 
injustice complained of can be redressed on such appeal, 
the action will not be enjoined, especially where a stay of 
proceedings pending the appeal can be obtained.” Hard- 
esty v. Taft, 23 Md. 512; Stone v. Little Yellow Drainage 
District, 118 Wis. 388; Devron v. First Municipality, 4 
La. Ann. 11; Leo v. Union P. R. Co., 1T Fed. 273; Com- 
missioners of Highways v. Deboe, 48 Ill. App. 25; Wehmer 
v. Fokenga, 57 Neb. 510; Warlier v. Williams, 53 Neb. 
143; Hidemiller v. Guthrie, 42 Neb. 238. 

The contention is made by plaintiffs that the village 
ordinance of Barneston regulating the issuance of saloon 
licenses was not lawfully passed, aproved and published. 
The record discloses that on August 11, 1908, a special 
meeting of the village board was called by chairman Raw- 
ley to meet the following evening at 8 o’clock at the village 
clerk’s office for the purpose of considering and voting 
upon the question of passing a liquor license ordinance. 
Section 48, art. I, ch. 14, Comp. St. 1909, among others, 
authorizes the chairman to convene the village board in 
special session, and the call issued by that official seems 
to have met the requirements of the statute. The objeci 
of the meeting was stated in the notice, and service thereof 
was accepted by all the members of the board by subscrib- 
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ing their names thereto. In pursuance of the notice the 
board convened with all members present, and the ordi- 
nance was introduced and read the first time, aftc - which 
the meeting adjourned until the next morning at 9 o’clock, 
at which time the board again convened with all members 
present, and the ordinance was read the second time, when 
on motion the rules were duly suspended, and it was read 
for the third time and passed, and a motion made that it 
be published in the Barneston Herald one week, in which 
paper the record elsewhere discloses the publication was 
regularly made. The roll was called and a record made 
of the vote of each member at every step in the proceeding. 
It is shown that all the members of the board on roll 
call voted unanimously for every feature of the license 
ordinance and for every question that came before them 
with reference to its passage. There was not a dissenting 
voice. The ordinance appears to have been passed in com- 
pliance with the requirements of the statute. 

A supplemental brief was submitted to us by plaintiffs 
after the oral argument, wherein it is contended that, if 
the licenses are permitted to issue, the saloons that will 
be opened up in pursuance thereof will constitute a nui- 
sance. From the reply brief of defendants filed in response 
thereto, there appears to be a difference of opinion between 
the parties on this feature of the case, which in the pres- 
ent state of the record we are precluded from determining. 
The record fails to disclose grounds sufficient to warrant 
an inquiry into the subject urged in the supplemental 
brief of plaintiffs. 

Finding no reversible error, the judgment of the trial 


court must be, and it hereby is, 
AFFIRMED, 
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In 2E I. J. DUNN. 
FiLep DECEMBER 23,1909. No. 15,637. 


1. Contempt: Notice: Briers. “Where an offense in the nature of a 
contempt is committed in the presence of the court, notice to the 
offender is not usually essential before punishment (7 Wall. 
372); and it is immaterial, where the contempt consists in 
the use of offensive language, whether it be spoken openly or pre- 
sented to the court in a written or printed argument (19 How. 
13).” In re Woolley. 11 Bush (Ky.) 95. 


: Briers. “A petition (brief) for a rehearing is not a pleading, 
but an argument addressed to the court and the individual mem- 
bers of the court; and to incorporate into such argument con- 
temptuous, scandalous, er insulting matter, is to commit in open 
court an act constituting a contempt on the part of the attorney.” 
In re Woolley, 11 Bush (Ky.) 95. 


: DrsavowaL. Where the matter spoken or written is of itself 
necessarily contemptuous, offensive and insulting, the disavowal 
of an intention to commit a contempt or reflect upon the court or 
any member thereof cannot justify the act, although it may be 
considered as tending to excuse, and in mitigation. 


: Powers oF Courts. The power to punish for contemptuous, 
insolent, or insulting conduct or language is inherent in every 
court having common law jurisdiction, without any expressed 
statutory authority. “The right of self-preservation is an in- 
herent right in the courts, not derived from the legislature, and 
cannot be made to depend upon the legislative will.” In re Wool- 
ley, 11 Bush (Ky.) 95. 


: SUSPENSION oF ATTORNEY. “An open, notorious, and public 
insult to the highest judicial tribunal of the state, for which an 
attorney contumactiously refuses in any way to atone, may justify 
the refusal of that tribunal to recognize him in the future as one 
of its officers; and in a proceeding against him for contempt, if 
the contumacy be therein manifested, there is no reason why the 
order revoking his authority until he does comply with the rea- 
sonable requirements of the court may not be made.” In re Wocl- 
ley, 11 Bush (Ky.) 95. 


6. : Under a citation to an attorney of this court re- 
quiring him to appear before the court on a day and hour desig- 
nated to show cause why he “should not be dealt with for con- 
tempt on account of the language contained in” a brief in support 
of a motion for rehearing, filed in the office of the clerk of the 
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court, it is within the jurisdiction of the court to indefinitely 
suspend such attorney from practice. 


i : Dury or Court. A part of the language used and presented 
in the brief referred to is set out in the opinion, and it is held 
to be the duty of the court to take notice of the same and to 
apply the required disciplinary penalty. 

8. INDEFINITE SUSPENSION. The judgment of suspension was 


made “indefinite,” as stated from the bench, in order that, if at 
any time respondent made the necessary retraction and explana- 
tion to relieve and remove the contemptuous quality of the lan- 
guage used, the judgment would be vacated and the suspension 

; removed, no intention of a permanent disbarment or even of a 
suspension for a definite time being intended. Until such time as 
respondent makes the proper and usual amends, the order will 
stand as made. : 


PROCEEDINGS for contempt. Motions to vacate order of 
suspension. Motions overruled. 


REESE, C. J. 


The case of Anna J. Robinson v. City of Omaha was 
appealed to this court from the district court for Douglas 
county, by the city, from a judgment rendered against it 
in favor of the plaintiff in the action. Upon the case be- 
ing regularly submitted to this court, the judgment was 
affirmed, the opinion being written by Judge Rosm. A 
motion for rehearing was filed, supported by a brief of 50 
pages, and which, from near the beginning to the close, 
consisted of personal attacks upon “Mr. Justice Ross,” as 
he is styled and referred to throughout. It must be suffi- 
cient to say that, if the use of language means anything, 
the brief was a studied, deliberate and malicious assault 
upon the writer of the opinion with the purpose of injur- 
ing his standing as a judge both as to his integrity and 
legal attainments. The brief bore the names of three at- 
torneys of this court. It was stricken from the files, and 
a citation was served upon each of them in the following 
form: 

“Tt is ordered by the court that the brief of defendant 
on motion for rehearing be stricken from the files, and 
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that Harry E, Burnam, I. J. Dunn and John A. Rine, 
attorneys for defendant, be cited to appear before the 
court November 4, 1909, at 9 o’clock A. M., to show cause 
why they should not be dealt with for contempt on ac- 
count of the language contained in said brief.” 

On the return day the respondents appeared, and at 
their request time until the next sitting of the court was 
given, when it was shown by typewritten answers that Mr. 
Burnam, one of the three, was the city attorney of the city 
of Omaha, aud the other two, Mr. Rine and the respond- 
ent, Mr. Dunn, were his assistants; that the management 
of the principal suit of Robinson v. City of Omaha was 
exclusively in charge and control of Mr. Dunn; that he 
had prepared the brief in their absence; and that they 
knew nothing of its contents until after it was filed and 
the citation to them had been issued. It is said by Mr. 
Burnam that, “had I known of the objectionable features 
contained in said brief, I would not have permitted them 
to remain, but would have had them eliminated therefrom.” 
With commendable frankness he expressed his regret and 
that of his department “for the language in the brief ob- 
jected to by the court.” In his answer to the citation, Mr. 
Dunn stated that he prepared the brief, and that neither 
of the other respondents knew of its contents at the time 
it was prepared and filed, “and neither read it until after 
the citation had been issued” ; that the brief was hurriedly 
dictated, and, owing to the shortness of time, it. was 
“printed as rapidly as possible, and filed in this court.” 
This is followed by a somewhat lengthy history of the case 
of Robinson v. City of Omaha, stating that he believed the 
evidence upon which the verdict was rendered against the 
city was in every essential feature wilfully false; that the 
defendant in the case had been outraged by the verdict; 
that the verdict was not supported by the evidence; “that 
there was no basis for the liability against the city”; that 
at least two of the instructions given to the jury were 
erroneous, and at least one reversible error had been com- 
mitted with reference to the introduction of evidence; 
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that he felt sure the judgment would be reversed in this 
court, and was satisfied that this court would conclude 
that the testimony given on the trial was knowingly false, 
and was therefore convinced that this court would not hold 
that the verdict was supported by sufficient testimony, but 
was based principally, if not entirely, upon “the opinion, 
conclusions and conjectures of the plaintiff’; that, “when 
the opinion of the court was announced sustaining the 
judgment of the lower court,” he “was not only surprised 
and disappointed, but felt that the judgment of the court 
was wholly wrong, and that there could be no possible 
theory of the law upon which the verdict of the jury could 
be legally upheld’’; that he obtained a copy of the opinion, 
and became convinced from reading it that the opinion 
was not sound, and that due weight and consideration had 
not been given to the reasons urged by the attorneys for 
the city in their brief as to why the judgment of the lower 
court should be reversed; that he was satisfied that the 
complaint regarding two instructions given by the trial 
court had not been given due consideration, and that the 
complaint as to one of them had been entirely overlooked 
or disregarded; that he undertook to point out to the 
court why the opinion and judgment should not be ad- 
hered to; that he believed that his client was about to be 
wrongfully deprived of its property, and that the opinion 
of the court was based upon erroneous propositions of law, 
and a misconception and misconstruction of the evidence 
in the case; that he undertook to discuss the opinion 
of the court the same as he would discuss similar proposi- 
tions of like importance in the brief of the opposing coun- 
sel; that he had but one object in view, which was to con- 
vince the court, if possible, that the opinion was not 
sound, and that due weight had not been given to the ar- 
guments presented on behalf of the city, and to protect it 
from what he considered an unjust verdict; that he had 
no interest of a personal nature in the result of the case; 
that if the verdict were sustained the legal department of 
42 
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the city would in no way be blamed on that account; that 
he was simply an officer of the city, and it was his duty to 
protect its interests by presenting its side of the case to 
the court; that in writing the brief he was actuated by no 
other purpose than to properly represent the client on 
whose behalf he appeared, and to protect its interests to 
the best of his ability; that he did not intend to reflect 
upon the honor, dignity, or integrity of the court; that he 
intended to criticise the opinion of the court, and to criti- 
cise the reasons given by the writer of the opinion for the 
conclusions reached; that he intended to do that with all 
the force, energy and ability that he possessed; that he 
presumed he had a right so to do; that “the brief was in- 
tended for the consideration of the court alone, and not 
for public consumption”; that the Judgment announced 
was the final judgment of the court, subject to its power 
to grant a rehearing, or, if the motion for a rehearing were 
overruled, the judgment would remain the final one. The 
closing part of the answer is as follows: “I deny that I 
intended to in any way reflect upon the court or any mem- 
ber thereof, or to obstruct its proceedings or hinder the 
due administration of justice.” 

Upon considering the three answers, the court ordered 
the dismissal of the proceedings against Mr. Burnam and 
Mr. Rine, fully exonerating them, their showing being all 
that could rightly be required, it appearing that if any 
wrong had been perpetrated they were entirely blameless. 
The matter as to Mr. Dunn was held for further considera- 
tion and hearing at a specified time. At the time fixed he 
appeared personally at the bar of the court and practically 
reiterated what was said in his written answer, as above 
given, urged that the case of Robinson v. City of Omaha 
had been finally disposed of, and that he could not be 
legally called to account for language used in his brief 
filed in the cause in support of his motion for rehearing, 
and, further, that the brief was intended only for the eyes 
of the court, and not the public, and therefore he could not 
be held to be in violation of any of his rights as an officer 
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of the court. He again stated, in substantially the lan- 
guage of his answer, that he did not intend to reflect upon 
the court or any member thereof. The matter was then 
taken under advisement until the next day, when it was 
announced from the bench that the answer of Mr. Dunn, 
together with his oral remarks, were not deemed sufficient, 
and that the unanimous decision of the court was that he 
be indefinitely suspended and debarred from practicing in 
any and all courts of record within this state. 

We have sought, here, to give a fair and just synopsis 
of Mr. Dunn’s defense, even at ther: Kk of being prolix, in 
order that a full understanding of the case may be had. 

Subsequent to the order of the court suspending re- 
spondent, he filed a motion for the vacation of the order, 
basing his application largely upon the alleged want of 
jurisdiction to make the order in this kind of a proceed- 
ing, and in support of which his counsel filed a brief on the 
law of “Contempt Disbarment.” Before any action was 
had on the motion he filed an amended motion to vacate 
the judgment, assigning as his grounds therefor: 

“(1) That contempt proceedings and disbarment pro- 
ceedings are entirely separate and distinct, and a judg- 
ment of disbarment cannot properly or lawfully be en- 
tered in a case of contempt proceedings. 

“(2) That power to punish contempts of court by fine 
and imprisonment, as provided by section 669 of the code, 
operates aS a limitation upon the manner in which the 
power of courts with respect to punishment for contempts 
can be exercised and is a negation of all other modes of 
punishment. 

“(3) That the establishment of a proper precedent and 
a proper determination of the law in the state of Nebraska 
requires that the said order and judgment of disbarment 
be vacated. , 

“(4) That the judgment of disbarment entered herein 
is the taking of a property right from this defendant, 
namely, the right to practice his profession and support 
himself and family, without due process of law, 
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“(5) That no complaint or information was ever filed 
against this defendant setting forth any facts or any 
charge upon which any judgment of disbarment could be 
legally based. 

“(6) That no opportunity was ever allowed or given 
this defendant to make answer or defeuse to disbarment 
proceedings. 

“(7) That the hearing which was had herein related 
solely to the alleged contempt of this defendant, and was 
in response to the order of this Honorable Court that this 
defendant and others show cause ‘WHY THEY SHOULD 
NOT BE DEALT WITH FOR CONTEMPT OF COURT 
ON ACCOUNT OF THE LANGUAGE CONTAINED IN 
SAID BRIEF’ : 

“(8) There has been no finding of facts by the court 
sufficient to authorize or justify the entry of a judgment 
disbarring this defendant, or even sufficient to justify or 
authorize the entry of a judgment for contempt. 

“(9) The finding of the court that the said I. J. Dunn 
failed and refused to ‘maintain the respect due to the 
courts of justice and to judicial officers’ and has failed to 
abstain from ‘offensive practices’ is not a finding of any 
fact defined by the statutes or known to the common law 

-ag constituting a contempt of court, but is a mere con- 
clusion and declaration on the part of the court unsup- 
ported by the finding of any fact as to any act on the part 
of the said I. J. Dunn. 

“(10) The alleged contemptuous conduct on the part 
of the said I. J. Dunn not having occurred in open court, 
nor in the presence of the court or of the judges thereof, 
and the court having failed to set out or specify the lan: 
guage complained of as constituting a contempt of court, 
or as constituting grounds of disbarment, the court was 
without right, authority or jurisdiction to proceed in the 
matter, and was without right, authority or jurisdiction to 
enter an order in suspension or disbarment, either as a 
punishment for contempt or any other alleged misconduct 
on the part of the attorney. 
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“(11) The writing and filing of the brief referred to in 
the order citing this defendant to show cause why he 
‘should not be dealt with for contempt’ was not disorderly, 
conteypuous, or insolent behaviour toward the court or 
any of its officers in its presence, and does not come within 
the terms of section 669 of the code relating to ‘contempts,’ 
and is not.actual contempt under said section or the com- 
mon law, but relates, as do also the findings of the court, 
to ‘duties’ of attorneys as set forth in section 5, ch. 7, en- 
tititled ‘Attorneys.’ 

“(12) The court having failed to make, file or cause to 
be filed any information or complaint, setting out or speci- 
fying the facts or language complained of, and the said I. 
J. Dunn having had no opportunity under any disbarment 
proceeding to answer any such charge, and therefore not 
having had his day in court, this court was without right, 
authority or jurisdiction to pass upon or pronounce judg- 
ment upon his right to continue as a practicing at- 
torney. ; 

“And, upon the sustaining of this motion, the said de 
fendant, as in his original motion filed herein, again re- 
spectfully requests this Honorable Court, before taking 
any further proceedings, to allow and permit him, as he 
desires to do, to expressly retract and withdraw the state- 
ments contained in his brief which are considered and de- 
clared by the court to be improper and disrespectful, and 
to allow and permit the said defendant to render to this 
Honorable Court complete apology therefor.” 

It is first contended in the brief, above referred to, that 
the power to punish for contempts committed in the pres- 
ence of the court, or otherwise, is expressly conferred by 
statute, citing sections 669, 670 and 671 of the code. It 
may be noted that the sections cited do not in any way 
refer to attorneys or other officers of the court as the 
offending parties, but it is intended for the protection of 
the courts and their officers. It cannot be contended that 
the power of the court is limited or restrained by the pro- 
visions of the above sections. We apprehend that they are 
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but declarative of the common law, as far as their pro- 
visions go, but do not circumscribe the powers of the 
courts. In Kregel v. Bartling, 23 Neb. 848, we said: “The 
power to punish for contempt is incident to every judicial 
tribune, derived from its very constitution, without any 
expressed statutory aid. The doctrine in these broad terms 
is generally asserted and is believed to be sound; the nar- 
rower doctrine, about which there is no dispute, is, that 
the power is inherent in all courts of record’—citing a 
great number of cases. It is also to be observed that there 
is no statutory provision in this state conferring, limiting, 
or controlling the power of the courts of the state in the 
matter of the suspension or disbarment of attorneys, but 
that that is left to the inherent powers of the courts un-. 
affected by any legislative sanction or limitation, except 
section 6, ch. 7, Comp. St. 1909, which was evidently not 
intended to limit those inherent powers. 

Before proceeding to notice the holdings of the state 
courts, and of this court, upon the question of disbar- 
ment, we will give attention to some of the cases cited by 
respondent in his brief. 

Ex parte Bradley, 7 Wall. (U. S.) 364, was where the 
supreme court of the District of Columbia entered an or- 
der striking the name of Bradley from the rolls of that 
court for contemptuous language used to the judge of the 
criminal court of that district. The holding was that the 
two courts were separate and distinct. The conclusion of 
the supreme court is “that the judges of the court below 
(the supreme court of the District of Columbia) exceeded 
their authority in punishing the relator for a contempt of 
that court on account of contemptuous conduct and lan- 
guage before the criminal court of the district, or in the 
presence of the judge of the same,” and a mandamus was 
issued to that court directing it to restore Bradley’s name. 
It requires no discussion to show that the case is no au- 
thority and furnishes no light in this. However, a vigor- 
ous and searching dissenting opinion was written by 
Justice Miller, in which he combated the decision of the 
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majority of the court as to its right to issue the writ in 
any case of disbarment. 

Ex parte Robinson, 19 Wall. (U. 8.) 505, is cited as a 
controlling decision by the supreme court of the United 
States. That it has no possible bearing upon this case 
must be conceded from the perusal of the first paragraph 
of the opinion by Judge Field. In that case the grand 
jury of the United States district court for the western 
district of Arkansas reported to the court that it had been 
unable to procure the attendance before it of a certain wit- 
ness, and tat the witness had been seen in the company of 
attorney Robinson, and had soon thereafter disappeared, 
and service of the subpeena could not be had. The court 
without further Showing ordered that Robinson and others 
named show cause why they should not be punished for 
contempt, the deputy marshal being one of the persons 
cited. Robinson filed the response for the deputy marshal, 
when the court informed him that a rule was against him, 
also. Robinson responded that he was aware of the fact, 
and in the course of the conversation which followed, and 
in which the court, for the first time, directed the clerk to 
formulate the order in writing, Robinson remarked: “TI 
shall answer nothing”—when the court cut him off without 
permitting him to complete the sentence, which would 
have been, “until the order to answer the rule in writing 
shall be served upon me,” and immediately ordered the 
clerk to strike his “name from the roll of attorneys, and 
the marshal to remove him from the bar.” A mandamus 
for reinstatement was sought against the judge. The 
supreme court held that the district courts of the United 
States were courts of limited jurisdiction; that what pow- 
ers they had were derived from the acts of congress, and 
not from the constitution; that the courts themselves were 
created by act of congress; that “their powers and duties 
depend upon the act calling them into existence, or subse- 
quent acts extending or limiting their jurisdiction”; that 
“the act of 1831 is, therefore, to them the law specifying 
the cases in which summary punishments for contempts 
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may be inflicted”; that “it limits the power of these courts 
in this respect to three classes of cases: (1) Where there 
has been misbehavior of a person in the presence of the 
courts, or so near thereto as to obstruct the administra- 
tion of justice; (2) where there has been misbehavior of 
any officer of the courts in his official transactions; and 
(3) where there has been disobedience or resistance by 
any officer, party, juror, witness, or other person, to any 
lawful writ, process, order, rule, decree, or command of 
the courts,” following the provisions of the statute. It 
must therefore appear to the most casual reader, whether 
learned in the law or not, that no light can be drawn from 
that case, as the district court clearly exceeded and went 
beyond its jurisdiction. 

State v. Sachs, 2 Wash. 3738, 26 Pac. 865, was where an 
attorney had made use of improper language to the court 
while in session. The court imposed a fine for the con- 
tempt, and ordered that the attorney stand committed to 
the custody of the sheriff until the fine was paid, and that 
he purge himself of said contempt. The attorney paid the 
fine. Several days later he appeared in court and asked to 
be heard as to a matter therein pending, when the judge 
refused to allow him to proceed, and, upon the failure of 
the attorney to further purge himself, the court refused 
to hear him, and ordered that the said attorney “will not 
be permitted to appear as an attorney or counselor before 
this court until he does comply with said order, and until 
the further order of this court.” It was held by the su- 
preme court that the second order was void, and a man- 
damus was granted for reinstatement of the attorney. 
Upon just what ground the writ was granted does not very 
clearly appear from the opinion. If it was that tlie court 
had exhausted its jurisdiction in imposing the fine, the 
decision was no doubt correct. If it was on account of 
the hasty action of the court without citation or oppor- 
tunity to be heard, it was probably equally so. If it was, 
as suggested, that there was no foundation for the prc- 
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ceedings which led to the second order, the holding can be 
approved, for there clearly was none. 

Withers v. State, 36 Ala. 252, was where the mayor of 
the city of Mobile refused to allow the relator, who 
claimed to be an admitted practitioner, to appear before 
him in the police court of the city for the purpose of de 
fending persons charged with violations of the city or- 
dinances. An application was made to the state circuit 
court for a mandamus to compel the mayor, sitting as the 
judge of the police court, to allow the relator to appear 
for his clients. The writ was allowed by the circuit 
court, but the judgment was reversed by the supreme 
court upon the ground that it did not appear that the 
relator was a licensed attorney authorized to appear in 
any of the courts of the state. The contention that he 
was not was presented by the return of the mayor. There 
were no disbarment or contempt proceedings pending any- 
where. The mayor had simply told the relator that he 
would not be heard. The mandamus was refused. The 
court then, by a dictum, decided that, if a person were a 
duly admitted attorney, he would have the right to prac- 
tice his profession in the mayor’s court, but, owing to the 
fact that the relator had failed to show that he was so 
admitted, the judgment of the circuit court granting the 
writ was reversed. (It might properly be noticed that the 
law of Alabama specifically provided for what reasons an 
attorney might be suspended or disbarred, but those pro- 
visions had no application to the case decided.) 

State v. Goode, 4 Idaho, 730, 44 Pac. 640, was where, 
under the provisions of the statute fully prescribing the 
procedure in disbarment proceedings, the district attor- 
ney, after an investigation by a committee appointed by 
the court, filed his information against the accused. The 
cause was docketed, and notice issued and served, and a 
committee appointed to make an investigation and report 
the facts to the court. The accused moved for a change 
of venue on account of the prejudice of the judge. The 
objection was overruled. The accused applied to the su- 
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preme court for a writ of review and for a mandate to 
compel the district court to allow the change of venue, 
and also to direct the judge to set aside an order made, 
at the time of the filing of the information, depriving the 
accused of his right to bring or defend any causes in said 
court, except those on the calendar, in which he appeared 
as attorney. The writ of review was denied, but it was 
held that the district court could not rightfully suspend 
the accused pending the proceedings against him; that he 
was entitled to his day in court before he could be sus- 
pended or disbarred, hence that part of the order suspend- 
ing the accused before the final hearing was vacated, and 
certainly properly so. 

The state of North Dakota has enacted specific and 
elaborate provisions for proceedings for contempts, and 
also, by separate provisions, for the procedure where dis- 
barment is sought. By no stretch of construction or in- 
terpretation can the law in one case be made applicable 
to the other. The provisions are entirely independent, 
and are framed with the evident purpose of covering and 
including the whole of the law applicable to each case. 
Under those provisions the decision of the supreme court 
in State v. Root, 5 N. Dak. 487, was made, and the case is 
cited by respondent. In that case the state’s attorney 
presented to the district court a nuinber of affidavits pur- 
porting to contain charges against the accused of various 
criminal contempts of court committed at divers times 
and places. Upon the filing of the affidavits, the court 
ordered that cause be shown at a certain time why the 
accused should not be punished for contempt of court, 
and why he should not be debarred from practicing law 
in that court and county. At the time named the cause 
was called for trial, when the accused sought to except to 
the jurisdiction of the court, but was not allowed to do 
so. He filed a motion to vacate the order to show cause, 
but that was overruled, “the defendant not being per- 
mitted to present any argument or explanation as to said 
motion.” The defendant filed his answer, a trial was had, 
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and a judgment was entered finding the defendant guilty 
of contempt, and adjudging and directing “that defend- 
ant be confined in the county jail of Barnes county, North 
Dakota, for a period of thirty (80) days, commencing at 
noon of this 4th day of January, A. D. 1896, and that he 
pay a fine of two hundred ($200) dollars to the clerk of 
this court; that, in case of default made by the defendant 
of the payment of this fine, that he be committed to the 
county jail of Barnes county, North Dakota, until such 
‘fine is paid, or for a period not exceeding thirty (30) 
days; that defendant’s imprisonment for nonpayment of 
said fine shall commence at the expiration of the first 
term of period of the defendant’s imprisonment herein 
mentioned; and that defendant be suspended from further 
practicing law in this court until the further order of this 
court; and that a commitment be issued to carry this judg- 
ment into effect.” It is shown by the opinion that the 
whole of the conduct of the accused was the indulgence 
of language concerning the official and private character 
of the judge uttered at various times upon the streets, in 
stores and in public places in the city of Valley City, but 
in no case within the presence and hearing of the court 
while in session. In one instance he had said in the court- 
room, and while the court was in session, that the defend- 
ants in certain criminal prosecutions, addressing them in 
the hearing of.others, were “chumps” for having attorneys 
to defend them; that the judge would look out for them; 
that he knew what he was there for; that he understood 
his business; that he knew what he was elected for, and 
that they need not fear. But there was nothing to show 
that the court was there actually in session or that the 
judge knew of the language used. The defendant appealed 
from the judgment, and it was reversed upon two grounds; 
one, that the charge for contempt and proceedings to 
disbar was an attempt “to fuse and mass together in one 
proceeding two distinct special proceedings, which are 
wholly independent of each other, not only with respect 
to the results which each is designed to accomplish, but 
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with respect as well to the practice and procedure laid 
down in the statute for the government of each respect- 
ively”; the other, that the court had arbitrarily refused 
to allow the accused to present his objection to the juris- 
diction, or to permit him to be heard in his defense by 
way of argument or explanation or to listen to the law 
bearing upon the case, the holding being as well that 
there was no jurisdiction in that proceeding to try the 
accused for contempt. The penalty imposed was the 
highest permitted by the law. 

The case of People v. Kavanagh, 220 Tl. 49, is also 
cited. In that case the petitioner had been adjudged 
guilty of contempt of court in the superior court of the 
county, for conduct in the presence of the court, and 
sentenced to imprisonment in the county jail of Cook 
county. On the same day he sued out a writ of habeas 
corpus before a judge of the circuit court to obtain his 
discharge from the imprisonment, and was released on 
bail pending the hearing of that application. After his 
release he appeared in the same court, before the saine 
judge, in causes which he had pending in the court, but 
the court refused to hear or recognize him as an attorney, 
and, without any proceeding to suspend or disbar, the 
judge stated to him that, until the contempt committed 
on a previous day was atoned for or the judgment satis- 
fied or vacated, he would not permit the attorney to ap- 
pear before him. A mandamus was granted directing the 
judge to allow the accused to proceed with his cases. The 
holding of the court, as stated in the syllabus, was that, 
where an attorney was sentenced to imprisonment for 
contempt and was released on bail pending habeas corpus, 
it did not revive the right of the judge who imposed the 
punishment to again punish for the same contempt and 
refuse to allow the attorney to appear before the court 
until the conviction was satisfied or set aside. It was 
held that the right of suspension from practice in an in- 
ferior court of the state, and one from which his right 
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to practice did not emanate, was vested in the nisi prius 
courts only by virtue of the statute. 

We have thus examined all the cases quoted from in 
respondent’s brief, except State v. Graves, 66 Neb. 17, 
Jackson v. State, 57 Neb. 183, and State v. Livsey, 27 Neb. 
55, and, including those, we have found none which to 
our minds throw any light upon the case now before us. 

The question remains: Has this court the authority 
or jurisdiction to indefinitely suspend a practitioner at 
its bar for the acts committed, under the citation issued, 
after a patient hearing and full opportunity for the re- 
spondent to be heard, both in writing and orally, and full 
extension of time in which to present his defense has been 
given? So far as this court is concerned, we are not with- 
out a precedent for our guidance in a case almost identi- 
cal with this. Owing to the high standing of the attorney 
involved, we will omit his name, but refer to court journal 
“C” of this court, at page 19, where the record may be 
found. A case had been decided, and leave was asked to 
file a motion for rehearing. The application was sup- 
ported by a printed brief in which the decision of the 
court was referred to as the “evasive presumption of an 
advocate, and not the judicial presumption of a court,” 
and either “a monstrous error or a monstrous crime.” 
The introduction or caption of the entry is: “And now 
on this 10th day of April, 1878, came on to be heard the 
matter of the contempt of —————., attorney at law, and 
practicing in this court.’ The body of the entry proceeds: 
“And the court being fully advised in the premises, and 
the said ---——— appearing in open court and at the bar 
hereof, and refusing to purge himself from said contempt, 
or to apologize to the court, it is therefore considered and 
adjudged by the court that the said ————— be, and he 
is, hereby suspended from any further practice as an 
attorney of this court, or in any case pending herein or 
hereafter brought, until such time as he shall purge him- 
self of such contempt and until the further order of the 
court.” The matter thus stood until the 20th day of July 
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of the same year, when the offensive language was with- 
drawn, and the attorney was restored to his former place 
at the bar of the court. At that time the court was pre- 
sided over by Honorable DANIEL Gantt, Chief Justice, 
and Judges SAMUEL MAXWELL and Grorce B. Laks, 
three of the most capable men who have sat upon this 
bench, and whose judgments have at all times carried 
weight. No opinion was written, and the case was not 
reported. 

In re Woolley, 11 Bush (Ky.) 95, is almost identical 
with the present one. Woolley had made use of offensive 
language in a motion for rehearing filed in the court of 
appeals of Kentucky. The court issued a rule requiring 
him to show cause why his authority to practice as an 
attorney in said court should not be revoked and that he 
be otherwise punished for the contempt. He appeared, 
and, while declaring that he meant no disrespect to the 
court or its members, he failed to retract or in any way 
withdraw, explain or apologize for the language used. 
Much the same contention was made as in this case, that 
the power of the court to punish for contempt was limited 
by the provisions of the statute. The court did not adopt 
this view, and not only made the rule absolute, but im- 
posed a fine and rendered judgment for the costs. We 
quote a clause of the syllabus: “An open, notorious, and 
public insult to the highest judicial tribunal of the state, 
for which an attorney contumaciously refuses in any way 
to atone, may justify the refusal of that tribunal to recog- 
nize him in the future as one of its officers; and in a pro- 
ceeding against him for contempt, if the contumacy be 
therein manifested, there is no reason why the order re- 
voking his authority until he does comply with the rea- 
sonable requirements of the court may not be made.” 

In re Pryor, 18 Kan. 72, involves questions, on prin- 
ciple, quite similar to those under consideration. Pryor 
had written an insulting letter to the judge concerning a 
case pending in the court. A warrant was issued for the 
‘arrest of the writer, and when brought before the court 
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he was fined for the contempt and suspended from prac- 
tice until the fine should be paid. On appeal to the su- 
preme court the judgment and order were affirmed. 

In Hz parte Secombe, 19 How. (U. 8S.) 9, the supreme 
court of the United States refused a mandamus to the 
supreme court of the territory of Minnesota to restore the 
relator to practice after his disbarment by that court. It 
was shown that the removal was for a contempt committed 
in open court, and the proceedings were instituted by the 
court upon its own motion. The accused had no notice 
that he had been disharred until after the adjournment 
of the term of the court, and had never been informed 
that the action was about to be, or had been, instituted 
against him. The writ was refused, the court hoiding 
that jurisdiction of the subject matter existed; that the 
court acted judicially, and that the question of the er- 
roneous or irregular action of the court gave no ground 
for mandamus. 

In In re Philbrook, 105 Cal. 471, Philbrook had filed a 
brief, which is referred to in the order of the court citing 
him to appear as being of a “scandalous and contemptu- 
ous character.”’ The usual proceedings were inaugurated, 
and the attorney was prohibited from practicing in any 
and all the courts of the state for the period of 3 years, 
and thereafter until the further order of the court re- 
moving such suspension. The legal proposition is stated 
in the syllabus as follows: “Where an attorney at law 
has filed in the supreme court a brief in which he has 
violated his duty as an attorney by the use of unwarrant- 
able language in assailing a justice of the supreme court, 
with intent to commit a contempt of the court, and by 
palpably attempting to influence the decision of the court 
by appeals to the supposed timidity of its justices, the at- 
torney guilty of the same should be suspended from his 
office as an attorney at law.” 

In re Breen, 30 Nev. 164, was where the supreme court 
of Nevada had reversed the judgment of the district court 
jn a capital case in overruling a motion for a change of 
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venue. The reversal was duly certified to the district 
court, the venue changed, and the accused removed from 
the courtroom. The district attorney then arose “to the 
question of privilege” relative to a statement made in the 
opinion filed by the supreme court. A part of the dis- 
trict attorney’s statement was that the portion of the 
opinion referred to was “absolutely not the fact; further, 
that there is nothing in the records from the first page 
to the last which suggests or would warrant the supreme 
court in making such a statement in its decision, and 
where anything is shown on that record upon which the 
supreme court renders such a decision is beyond my 
understanding.” Upon the conclusion of this statement 
by the district attorney the district judge, then presiding, 
commended the district attorney for what he had said, 
joined with him in denouncing the clause in the opinion 
as “absolutely without foundation”; that “the statement 
in the opinion as written by Judge Norcross, to which 
objection has been made, like some other assertions in the 
same abnormally strange document’, was, in his opinion, 
neither fair to the district attorney nor to the court over 
which he (the judge) presided, and “whether or not it 
was made for the purpose of bolstering up a decision” 
which to his mind was “neither founded on law nor sup- 
ported by fact”, it was “highly reprehensible for its au- 
thor, or authors, to have made it”; that it was “repre- 
hensible if the court knew what it was doing, pitiful if it 
did not”, and ordered the statements made by the district 
attorney and the court to be spread upon the record, 
which was done. Upon these facts being brought to the 
attention of the supreme court, the attorney general was 
ordered to investigate and to present the facts to the court 
in the form of an affidavit. This was done, and the court 
ordered citations to issue to the judge of the district court 
and the district attorney to appear and to show cause why 
they should not be adjudged guilty of contempt of court 
and punished accordingly, and that they show cause why 
they should not be guilty of conduct unbecoming men- 
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bers of the bar of the state and be disbarred. A hearing 
was had in the supreme court, separate opinions of con- 
siderable length being written, and orders were entered 
disbarring the judge of the district court unless he caused 
the language and order entered of record to be expunged 
within 20 days, and suspending the district attorney from 
practice for 30 days. Upon the hearing the district at- 
torney, being convinced of his error, confessed it, and 
with commendable frankness disavowed intentional 
wrong and manifested a willingness to make all amends 
possible, and received the favorable consideration of the 
court, his sentence being a mild one. The district judge 
presented, in part, the same contention as here insisted 
upon, viz., that the language was with reference to a de- 
cision in a case no longer pending; that the sections of 
the code of that state providing for punishments for con- 
tempts was a limitation of the powers of the court in that 
behalf; that he had the same right as any other citizen 
to criticise the past action of the court; that, while the 
information given him by the district attorney was in- 
correct, yet it was made and believed in good faith, and, 
believing that the supreme court had purposely gone out- 
side the record to reflect upon the district attorney and 
to insult the judge and criticise his rulings, he had pur- 
sued the course adopted. All these contentions were over- 
ruled, with the result stated. 

In Michel De Armas’ Case, 5 Martin (La.) 64, De 
Armas filed a motion for a rehearing in St. Romes v. 
Pore, shortly before that time decided, and the court, 
“having noticed indecorous expressions” in the applica- 
tion, “requested the clerk to draw his attention thereto.” 
On the report of the clerk that the attorney “declined 
amending his application, an order was made that he 
answer for the contempt.” He appeared, admitted the 
authorship of the paper, and suggested that the court 
were disposed to punish him as the author of a prior pub- 
lication in which he denounced the declaration made by 

43 
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the court on a former occasion. The court then, without 
further proceedings, entered an order suspending him 
from practice for 12 months. 

In Blodgett v. State, 50 Neb. 121, it was held by this 
court that a charge of malpractice against an attorney 
and counselor at law could be joined in the same informa- 
tion with one for contempt, where both involved a single 
transaction. 

It would seem from this review of authorities cited, 
and consulting the former decisions of this court, that 
there can be no room for doubt that the proceedings in 
this matter are well within the rules of Jaw, and under a 
citation, as in this case, the legality and validity of the 
ordet of indefinite suspension must stand until the proper 
action is taken by respondent, provided the course pur- — 
sued by him will warrant any action on ‘the part of the 
court. It was not our purpose to quote or more than re- 
fer in a general way to the statements in the brief referred 
to, but the case seems to demand that some specific refer- 
ence be made. In doing so, owing to its length and the 
number and times and instances in which the objection- 
able language occurs, it will be difficult to fairly state 
them without extending this already lengthy opinion be- 
yond reasonable limits. We make a limited number of 
extracts. On page 10 of the brief the following occurs: 
“Tt would seem that unless the city of Omaha is to be 
singled out and denied the same protection of the laws 
accorded to railroads and street railways, it must be held 
that instruction 10 was erroneous. On the first page of 
the opinion it is stated: ‘In her petition plaintiff states 
in substance that there was nothing under the west end 
of the board walk to support it.’ I submit that no such 
statement appears in the petition. On the contrary, the 
allegation of the petition was, and the contention of the 
plaintiff and her witnesses at the trial was, that the dirt 
was under the west end of the north stringer of the four- 
foot sidewalk, which permitted the west end of, that 
stringer to sink down an inch or two when the north side 
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of the walk was stepped on. This would seem to show 
that Mr. Justice Rose started out without understanding 
or having clear in his mind what the complaint of the 
plaintiff was, or just what negligence was charged 
against the city which it was claimed contributed 
to the accident which befell the plaintiff.’ On page 12, 
after referring to a case cited in the opinion, he says: 
“But it was scarcely necessary for Mr. Justice RosE to go 
clear across the continent to discover the law with refer- 
ence to defects which render the city liable for damages 
on account of a difference in elevation or lack of uniform- 
ity in the level of sidewalks. He might have turned to the 
case of Forbes v. City of Omaha, 79 Neb. 6, decided by this 
court on May 10, 1907, or Foaworthy v. City of Hastings, 
31 Neb. 825, and discovered that this court does not agree 
with the decisions cited from the state of Maine.” On 
page 14 he uses the following language: “I am not aware, 
of course, where Mr. Justice Rose has been in the habit 
of seeing and using sidewalks. Nor where he obtained 
the information which enabled him to become a sidewalk 
expert, and inject into this case the evidence submitted in 
the opinion, that the condition of the board walk was not 
dangerous or evidence of negligence.” On page 17: 
“Upon what theory, then, other than the arbitrary de 
termination to sustain the verdict of the lower court, can 
it be said that eight inches of an elevation is entirely safe, 
and not even evidence of negligence, but nine inches ren- 
dered the walk dangerously defective? A verdict based 
upon such testimony, and upheld by an opinion sustained 
by such reasoning, reduces the law to a farce. In the 
opinion Mr. Justice Rose makes the following statement: 
‘There is also testimony which shows that prior to the 
accident the section of the wooden sidewalk at the west 
end had been in a loose, rickety and rocking condition for 
several years.’ I deny the correctness of the above state- 
ment. I submit that the testimony does not show any- 
thing of the kind, and that there is not a syllable in the 
evidence of any witness that even tends to sustain such 
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proposition.” On pages 18 and 19: “TI shall quote this 
testimony for the purpose of showing that Mv. Justice 
Rose selected isolated statements from the testimony of 
the witnesses whom he chose to quote from at all, and 
set out the evidence of the witnesses, statements which 
were as positively contradicted or denied on cross-exam- 
ination. Mr. Justice Rose may be able to explain upon 
what principle of justice between litigants such testimony 
is quoted for the purpose of sustaining the judgment of 
the lower court, while he entirely ignored every syllable 
of evidence in the record which fairly presented the facts 
of the case. It appears to me that the writer of the opin- 
ion felt that the exigencies of the case were such that he 
was at liberty to ignore all of the evidence in the case 
except that favorable to the plaintiff, and to only select 
such portions as would have a tendency to support the 
judgment of the lower court, even when the portions 
selected had been rendered worthless by other statements 
and explanations of the witnesses themselves. And the 
construction placed upon the testimony such as the writer 
saw fit to quote, I submit is unfair, strained and dis- 
torted. The construction, however, was necessary because 
in no other way could a reversal of the judgment possibly 
have been avoided. The same methods, it will be found, 
were followed with reference to the testimony of other 
witnesses as well as that of Romano. The testimony of 
Mrs. Robinson was handled in the same way. And yet I 
submit that no candid mind could even casually examine 
the testimony of Mrs. Robinson, without reaching the 
conclusion that her testimony was wilfully false, and 
that the verdict in this case was obtained by perjury on 
on the part of the plaintiff. And it would seem that 
courts ought not to decm it their duty to place a strained, 
unfair and unreasonable construction upon testimony to 
sustain a verdict obtained by perjury and fraud.” Pages 
20, 21: “When the court is forced to rely upon such tes- 
timony, dragged from the witness under a command to 
answer a question in a particular way, which the witness 
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at half a dozen times denied knowing anything about, no 
wonder those who approved the majority opinion felt it 
necessary to offer some sort of an apology for the testi- 
mony which they were compelled to rely on, and admit 
that its strength had been greatly affected by other por- 
tions of the testimony of the witness, and had been greatly 
weakened on cross-examination. * * * Well, let us 
see just what the facts were as shown by the testimony 
of Romano and other witnesses. Not what conclusion 
Mr. Justice Rose draws from such portions of the testi- 
mony as he sees fit to quote, but what the testimony of 
the witness Romano as a fact discloses.” Page 28: “I 
submit there is no justification for the attempt on the 
‘part of Mr. Justice Rosk to extort from the testimony of 
Romano a statement as per his own construction, that the 
walk at the point where the injury occurred was ‘rickety’ 
for several years prior to the accident. I repeat there is 
no such testimony in the record, and the testimony quoted 
by Mr. Justice Rosk cannot be construed as referring to 
the condition of the walk prior to the time the cement 
walk was laid.” Page 29: “It seems to me that it requires 
a good deal of assurance on the part of this court to 
declare that a walk over which every witness who testi- 
fied, that knew anything about it, traveled four times a 
day, one for four years, and the other for five years, in 
absolute safety, and found no defect, no unsafe or dan- 
gerous condition, no inconvenience and no difficulty, to 
declare that that sidewalk was for years unsafe and dan: 
gerous for public travel, and base that conclusion upon 
the statement that it was ‘rickety.’” Page 30: “Again, 
Mr. Justice ROSE read the record by some peculiar method 
of his own, through which he discovered a good deal that 
was not there, and failed to discover a good deal that was 
there.” Page 32: “And yet it is upon this kind of testi- 
mony, picked out evidently for a purpose, that it is sought 
to sustain the outrageous verdict in this case.” Pages 35, 
36: “So, for the purpose of this case, we cannot accept 
the opinion of Mrs. Robinson that she might have stepped 
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upon the walk if it had not raised an inch or two, that 
she might not have caught her foot if the walk had not 
tipped up, and the testimony of a similar character given 
by her sister. Reinforce her opinion by that of Mr. Jus- 
tice Rose that ‘plaintiff might have done so, too (stepped 
upon the walk), except for the tipping of the walk, is al- 
together probable,’ and we still have nothing but opinion, 
based upon what probably would or would not have 
occurred. If this court is ready to enter upon the task 
of revolutionizing the law, in that proof is no longer 
necessary, and that all that is required to rob a city or 
befoul a name is a probability drawn as a conclusion from 
an opinion based on nothing, the court has certainly made 
an excellent start.” Page 40: “I find this also in the 
opinion: ‘That, at the time and place of the accident, the 
sister and companion of plaintiff stepped on the wooden 
walk first without falling.” The evidence does not sup- 
port this statement. Mr. Justice Rosk was again com- 
pelled to turn to the speculations, guesswork and con- 
clusions of Mrs. Robinson and Mrs. McWhorter.” Pages 
41, 42: “Then Mr. Justice Rose goes on to say: ‘And 
that plaintiff might have done so, too, except for the 
tipping of the walk, is altogether probable.” Good Lord, 
yes! Most any old thing is probable. But how about 
proof? If the statement, ‘that plaintiff might have done 
so, too, except for the tipping of the walk, is altogether 
probable,’ constitutes proof, then we have read the law 
in vain. Here we have the basis of this opinion. Here 
we have the theory of the case upon which this court 
undertakes to say that a verdict may be sustained, finding 
that the city was negligent and that the defect complained 
of was the: proximate cause of the accident. Does Mr. 
Justice Rosb undertake to say from the testimony which 
he has quoted, which he says justified the court in sub- 
mitting the case to the jury, that the evidence shows that 
Mrs. Robinson would have stepped up on the walk, that 
she would not have caught her foot, if the walk had not 
tipped up? Oh, no. Even the portions of her testimony 
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which he has quoted from the record would not enable 
him to face the proposition that it constituted proof of 
anything of the kind. So he does not pretend that it 
proves anything, but that it creates a condition of affairs 
from which the jury might guess and speculate and con- 
jecture, from which the jury might say that ‘rs. Robin- 
son might have done so, too, except for the tipping of the 
walk, is altogether PROBABLE,” Pages 45, 46: “Will 
Mr. Justice Rose direct the attention of this court to a 
decision by any court in the land, or to the language of 
any text-writer, holding that a verdict may be sustained, 
which is based upon the probability that the defect com- 
plained of caused the injury? Are there any adjudicated 
cases, except this, that have ever recognized a mere prob- 
ability sufficient proof of the cause of an accident or the 
existence of a defect?’ Let me say that there are none. 
Let me say, furthermore, that Mr. Justice Rost found 
none, and can find none, and that the decisions here cited, 
which he saw fit to ignore, state the rule as recognized by 
every court that has ever passed upon the question.” Page 
50: “TI take it that it is not necessary to cite authorities 
in support of the proposition that the complainant must 
recover on account of the defect and negligence com- 
plained of in her petition, or not at all. That it is im- 
material what other defects may have existed at the time 
and place where the accident occurred; that such defects 
and dangerous conditions, if any, cannot be taken into 
consideration, but that the jury must be instructed that 
they must find that the identical defect, and no other, 
named in the petition, was the proximate cause of the 
accident, and that the city was guilty of negligence with 
that particular defect. The language quoted from the 
instruction by Mr. Justice ROsk was a gross violation of 
that rule.” 

It requires no argument to show that the foregoing 
consists of a flagrant violation of the rules of legitimate 
argument and was so clearly intended as an exhibition of 
(lisrespect as to call for such explanation as an attorney 
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who, upon his attention being directed to the subject, 
would and should willingly make. We have never known 
or heard of a court, no matter what its standing, whether 
of original or appellate jurisdiction, which did not, under 
pressure of labor imposed, make mistakes in the applica- 
tion of the rules of law and examination of evidence. The 
history of the whole country shows this to be the case, and 
that same history demonstrates the fact that they are 
all ready and anxious to correct the errors which have 
been made in their rulings and decisions. The history of 
this court, as shown by the many rehecrings granted, and 
arguments permitted and called for on motions for re- 
hearing, is a demonstration of its entire and patient will- 
ingness to rightly apply the rules of law and promote its 
just administration. And it may be truthfully said that 
none are more willing to grant the fullest opportunities 
than the judge who wrote the opinion and who has been 
thus unjustly personally assailed. There is no possible — 
disposition to question the right of any and every person 
to criticise the actions of the court or its judges, but if 
the officers of the court, as attorneys are, are permitted to 
assail the judges, by briefs or other papers filed in and 
made a part of the records of the court, and thereby seek 
by questionable and unfair means to destroy the respect 
which is and should be entertained for the court as the 
highest judicial tribunal in the state, it would not be long 
until all respect for it would, and probably should, be lost. 
There is a well-recognized duty imposed upon the judge 
or judges to see that the respect and integrity of the courts 
are maintained, and, unpleasant as it may be, we cannot 
evade or flinch from the discharge of that duty. It affords 
a pleasure to be able to state that the members of the bar 
of the state have as a general, if not a universal, rule 
shown their appreciation of the obligation resting upon 
them, both by the statute and by the ethics of their call- 
ing, to “maintain the respect due to the courts of justice 
and to judicial officers” and to “abstain from all offensive 
practices,” this being the first case for many years where 
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these obligations have been ignored. We hope it may long 
be the last. 

We deem it not improper to say that there is not, and 
has not been, any feeling of personal animosity or un- 
friendliness entertained toward respondent by any mem- 
ber of the court. This was demonstrated from the be 
ginning. Every opportunity was given for a retraction 
of the language used and the charges made. In the writ- - 
ten answer filed by respondent everything of that char- 
acter was most carefully and sedulously avoided. It was 
then hoped that in the oral presentation of his defense, by 
respondent himself, something of the kind would be pre- 
sented. In this we were painfully disappointed. Even 
after the judgment was rendered respondent and his coun- 
sel were informed in open court that it was not the pur- 
pose or design of the court to hold him out of court, and 
that the door was at all times open for the retraction, but 
this suggestion was spurned, and by two motions filed the 
procedure was attacked, and the information given that 
if the court would first recede and vacate the order of 
jndefinite suspension, thus admitting itself to be in the 
wrong, a sufficient retraction would be made. It must 
be sufficient to say that the court will not recede from its 
position, nor vacate its order, unless or until respondent 
so requests by pursuing the course which he should have 
adopted in the first instance upon the citation being served 
upon him. 

The motions to vacate the order are 


OVERRULED. 


DEAN, J., dissenting. 


The language reflecting on Judge Rose that was used 
by respondent in his brief ought not to pass unnoticed; 
but, in view of the statute relating to contempt, respond- 
ent’s motion, which is in effect an application for rehear- 
ing, should be treated as such, and on rehearing the case 
should be dealt with in pursuance of the statutory pro- 
visions. The thought expressed in the following language 


634 NEBRASKA REPORTS. [Von 85 
In re Dunn. 


by the learned chief justice is conceded: “The history of 
this court, as shown by the many rehearings granted, and 
arguments permitted and called for on motions for re- 
hearing, is a demonstration of its entire and patient will- 
ingness to rightly apply the rules of law and promote its 
just administration. And it may be truthfully said that 
none are more willing to grant the fullest opportunities 
than the judge who wrote the opinion and who has been 
thus unjustly personally assailed. There is no possible 
disposition to question the. right of any and every person 
to criticise the actions of the court or its judges.” 

In support of his contention, respondent filed a brief 
with his motions, citing numerous authorities, and also 
calling attention to sections 669, 670 and 671 of the code, 
which read as follows: “Section 669. Every court of 
record shall have the power to punish by fine and im- 
prisonment, or by either, as for criminal contempt, per- 
sons guilty of any of the following acts: First.  Dis- 
orderly, contemptuous, or insolent behavior towards the 
court, or any of its officers, in its presence. Second. 
Any breach of the peace, noise, or other disturbance tend- 
ing to interrupt its proceedings. Third. Wilful disobe- 
dience of, or resistance wilfully offered to any lawful proc- 
ess or order of said court. Fourth. Any wilful attempt 
to obstruct the proceedings, or hinder the due adminis- 
tration of justice in any suit, proceedings, or process 
pending before the courts. Fifth. The contumacious and 
unlawful refusal of any person to be sworn or affirmed 
as a witness, and when sworn or affirmed, the refusal to 
answer any legal and proper interrogatory. 

“Section 670. Contempts committed in the presence of 
the court may be punished summarily; in other cases, the 
party, upon being brought before the court, shall be noti- 
fied of the accusation against him, and have a reasonable 
time to make his defense. 

“Section 671. Persons punished for contempt under 
the preceding provisions shall nevertheless be liable to 
indictment, if such contempt shall amount to an indict- 
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able offense; but the court before which the conviction 
shall be had, may in determining the punishment, take 
into consideration the punishment before inflicted in 
mitigation of the sentence.” 

It will be observed the language of section 669 is all 
embracing as to the persons to be affected by its provisions. 
No exceptions are noted therein. Respondent doubtless 
relied on the statute, and when cited to appear and show 
cause why he “should not be dealt with for contempt,” 
finding no exceptions in the statute, was justified in as- 
suming that at the hearing he would be dealt with in the 
manner provided by the terms of the law regulating pro- 
cedure in contempt. The statute in question for the most 
part regulates merely the mode of procedure. It does not 
define the offense, but leaves that to the court’s discretion. 
Following are a few authorities holding to the legislative 
right to impose reasonable regulations in the exercise by 
the court of the power to punish for contempt. Wyatt v. 
People, 17 Colo. 252: “For though the legislature cannot 
take away from courts created by the constitution the 
power to punish contempts, reasonable regulations by 
that body touching the exercise of this power will be re- 
garded as binding.” 7 Am. & Eng. Ency. Law (2d ed.) 
33: “When * * * the court is a creature of the con- 
stitution, the better opinion seems to be that it cannot, 
by legislative enactment, be shorn of its inherent right to 
punish for contempts; nor can the legislature abridge 
that right, although it may regulate its exercise.” 9 Cyc. 
26: “Independent of authority granted by statute, courts 
of record of superior jurisdiction, whether civil or crim- 
inal, possess inherent power to punish for contempt of 
court. Such power is essential to the due administration 
of justice, and the legislature cannot take it away or 
abridge it, although it may regulate its use. Statutes 
conferring the power are simply declaratory of the com- 
mon law.” 

The following general rules are announced in this juris- 
diction with respect to proceedings in contempt, showing. 
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that the punishment for this offense has always been 
treated by us, so far as the reported cases disclose, as a 
statutory proceeding. It is true the respondents in the 
cases cited from our own state were not members of the 
bar, a distinction that, in view of the general language 
of the statute on contempt, is not believed to be control- 
ling. Herdman v. State, 54 Neb. 626: “A proceeding 
against a party for contempt is in the nature of a prosecu- 
tion for a crime, and the rules of strict construction ap- 
plicable in criminal proceedings are governable therein.” 
Hydock v. State, 39 Neb. 296: “Proceedings in contempt 
are in their nature criminal, the rules of strict construction 
applicable to criminal prosecutions obtain therein, and 
presumptions and intendments will not be indulged to 
sustain a conviction for contempt of court.” To the same 
substantial effect are the following. Vanzandt v. Argen- 
tine Mining Co., 2 MeCr. (U.S. C. C.) 642: “Proceedings 
in contempt are in their nature criminal, and the strict 
rules of construction applicable to criminal proceedings 
are to govern thereit.” Haight v. Lucia, 36 Wis. 355: “A 
proceeding to punish for contempt is a special proceeding, 
criminal in its character, in which the state is the real 
plaintiff or prosecutor.” He parte Secombe, 19 How. (U. 
S.) 9, cited in the main opinion: Jfrom an examination 
of that case it appears a Minnesota territorial statute 
authorized the court to dismiss an attorney from practice 
if he did not maintain the respect due to courts of justice, 
and the order of the court dismissing the respondent from 
practice for contempt was there held by the United States 
supreme court to be a judicial act performed in the exer- 
cise of a judicial discretion vested by a territorial statute 
in the Minnesota court. In the state cases cited in the 
wajority opinion from sister states where a suspension of 
an attorney for contempt is either approved or affirmed 
on appeal, so far as can be discovered from the citations, 
the state jurisdictions where the practice prevails, for the 
most part, either have a statute directly authorizing suci: 
removal from practice for contempt, us in dn re Breen, 30 
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Nev. 164, or there is no disclosure in the citation indicat- 
ing either the presence or the absence of a statute on the 
subject, as in In re Pryor, 18 Kan.72, where Judge Brewer 
wrote the opinion affirming the judgment of the lower 
court in a proceeding where the respondent Pryor had been 
fined $50 for contempt and was suspended from practice 
until the fine should be paid. Jn re Woolley, 11 Bush 
(Ky.) 95, cited in the majority opinion, is a case where 
the respondent Woolley was charged with contempt under 
the provisions of article 27, ch. 29, Ger. St. of Kentucky, 
relating to that subject, but wherein the punishment is 
limited by section 1, which reads: “A court shall not, for 
contempt, impose upon the offender a fine exceeding thirty 
dollars, or imprison him exceeding thirty hours, without 
the intervention of a jury.” The respondent there was not 
suspended from practice, but was fined $30 in pursuance | 
of the maximum fine permitted by the statute. On the 
question of the right of that court to suspend an attorney 
from practice for contemptuous behavior, the court in 
closing said: “It remains an open question in this state, 
and we intend in this case to so leave it.” 

It may well be doubted if the framers of our funda- 
mental law intended to clothe the judiciary with the power 
to deprive an attorney of his means of livelihood, where he 
has been adjudged in contempt,’ by suspending him from 
the practice of his profession, which is everywhere recog- 
nized as a valuable property right. Doubtless this thought 
was in the legislative mind when the contempt statute in 
question was adopted. It is contrary to the genius and 
the spirit of free institutions that any man or body of men 
in any capacity should try his or their own cause and ren- 
der judgment therein. It is no sufficient answer to say 
that a contempt proceeding is the concern of the court, 
and not of the individuals composing that body. Dis- 
guised as it may be, the personal clement everywhere re- 
mains and everywhere predominates in human affairs. 
Courts are everywhere sufficiently assertive of judi- 
cial prerogative where the statute fails to prescribe rules 
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of practice. Where reasonable regulations with respect 
to questions of court procedure are prescribed by the legis- 
lature, it would seem they should be acquiesced in until 
repealed. 

The majority opinion holds: “So far as this court is 
concerned, we are not without a precedent for our guid- 
ance in a case almost identical with this. Owing to the 
high standing of the attorney involved, we will omit his 
name, but refer to the court journal ‘C’ of this court, at 
page 19, where the record may be found.” The precedent 
referred to, it will be observed, as stated in the majority 
opinion, is not reported, and does not appear in the state 
reports, and for that reason loses much of its value as a 
precedent and guide to the bar in the application of the 
principles involved. For some reason, it seems to have 
been placed among the archives of the state, where it has 
long reposed without index or probability of discovery by 
the practitioner who may be so unfortunate as to offend 
against the rules of ethics which apply to the practice of 
his profession. The cited precedent in one respect is not 
unlike that law of the ancient state which was suspended 
at so great an elevation over the heads of the people that 
they could not for that reason read it, and so, without 
knowing its Pera Ones were punished for disobeying its 
precepts. 

Admission to the bar is made to depend, not upon the 
will of the court, but upon compliance with statutory re- 
quirements. For cause the legislature may by law provide 
for the suspension or taking away of that which has been 
thus bestowed, or it may regulate the punishment for 
dereliction in one or more phases of professional duty. 
With respect to contempts, the legislature has exercised 
its prerogative in the adoption of the contempt statute, 
and it would seem to be the better rule that its action as 
to procedure in contempt should be exclusive and control- 
ling. Suspension and disbarment proceedings are con- 
trolled by the provisions of chapter 7, Comp. St. 1909. The 
inherent right of a superior court created by the constitu- 
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tion to punish for actual or constructive contempts is con- 
ceded; but, in view of the authorities, I doubt the right 
of the court to so punish except in pursuance of such 
regulative provisions as the legislature may have seen fit 
to impose upon the court in the exercise of this tremen- 
dous power. The court may punish for contempt, but the 
better rule seems to be that the lawmaking body has the 
right to exercise its function in the imposition of a law to 
regulate the punishment. This our legislature has done in 
the adoption of the statute in question, and in my judg- 
ment it is binding upon us. If the effect merely of the law 
is bad, relief should be sought at the hands of the legisla- 
ture. We should not be asked to ignore it. 


STATE, ON COMPLAINT OF CHRISTINE EVERSON, APPELLEE, 
v. JOHN O’ROURKE, APPELLANT. 


FILeD DECEMBER 23,1909. No. 15,781. 


1. Bastards: Evipencre. Evidence of the unchastity of a complainant 
in a bastardy proceeding, outside the period of gestation, is 
irrelevant to the issues presented for trial, 


By section 5, ch. 37, Comp. St. 1909, it is provided 
that at the trial in a bastardy proceeding “the examination 
before the justice shall be given in evidence.” Whether it was 
the purpose of the legislature to require, or permit, the exam- 
ination to be read without reference to the usual rules of evi- 
dence, or whether or not it is within the discretion of the 
district court to pass upon and decide as to the competency, 
materiality or relevancy of the evidence taken before. the justice 
of the peace, quere. 


$8. Trial: INsTeucrions. Under the rule stated in Johnson v. Johnson, 
81 Neb. 60, it is netd that an instruction to the trial jury, that 
if a witness had knowingly sworn falsely to any material mat- 
ter, they might, if they saw fit to do so, disregard all his tes- 
timony, “except such portions as are corroborated by the testi- 
mony of credible witnesses,” is not prejudicially erroneous by 
reason of the statement of the exception. 
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ArrrsaL from the district court for Douglas county: 
ALEXANDER C. Troup, JuDGE. Affirmed. 


J. A. OC. Kennedy, for appellant. 
Shotwell & Shotwell, contra. 


ReEeEss, C. J. 

A proceeding in bastardy was instituted against defend- 
ant before a justice of the peace of Douglas county. A 
hearing was had in that court, the testimony of complain- 
ant, whom we will designate as plaintiff, being reduced to 
writing. Defendant was recognized to appear before the 
district court and all proceedings were certified thereto. 
A jury trial was had in the district court, which resulted 
in a verdict finding for the plaintiff and that defendant 
was guilty of being the father of the bastard child of plain- 
tiff. Motions for a new trial and in arrest of judgment 
were filed and overruled, and judgment was rendered on 
the verdict. The defendant appeals. 

On the trial of the cause in the district court the plain- 
tiff was called and sworn as a witness. During the cross- 
examination defendant’s counsel asked her the following 
question: “State whether or not you have a similar charge 
as the one presented here now pending in another court in 
this county against another man?” This was objected to by 
plaintiff’s counsel as incompetent, irrelevant and imma- 
terial, when the court said: “I will sustain the objection 
unless you show it is for this particular case, this child.” 
Defendant excepted. The next question was: “State 
whether or not at the preliminary hearing of this matter 
you were asked the following question and made the fol- 
lowing answer? ‘State whether or not you have a similar 
charge as the one presented here now pending in another 
court of this county against another man?’ and you an- 
swered, ‘Yes.’” This was objected to by plaintiff upon 
the ground as above. The objection was sustained, to 
which defendant excepted. He then offered to prove that 
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the answer made by the plaintiff was “Yes.” The court 
then said: “I will permit you to ask and have answered 
such questions as are proper, without respect to whether 
you were denied that (them) below or not.” She was 
then asked: “State how many bastard children you 
have?” Objected to by plaintiff for the reasons above 
stated, and, further, as “tending to prejudice the jury 
against this plaintiff.” The objection was sustained. 
Defendant then offered to prove “that the plaintiff has 
two bastard children alive.” This was objected to for 
the reasons first herein above given, and the objection 
was sustained over defendant’s exception. These rulings 
of the court are assigned as grounds of error. 

It is, and must be, conceded that the mere fact that 
plaintiff was the mother of other illegitimate children 
cannot constitute a substantive defense in actions of this 
kind. The proof is unquestioned that at the time of the 
hearing before the justice of the peace the child was not 
yet born, but at the time of the trial in the district court 
it had been born alive and was then living. The mother 
was unmarried. Therefore some one was the putative 
father of the child, and it was the duty of such person to 
provide for its maintenance. It could make no difference 
as to the character of the mother, nor how many children 
she had, except in so far as the credibility of her tes- 
timony touching the paternity of the child might be im- 
paired. If the purpose of the examination was to estab- 
lish the bad character of plaintiff for chastity, the evi- 
dence was inadmissible. Davison v. Cruse, 47 Neb. 829. 
If it was sought to show by her that she had accused 
another of the paternity of the particular child referred 
to in these proceedings, the question was not sufficiently 
definite. By the same rule, stated in Davison v. Cruse, 
supra, if the question was intended to refer to another 
and former bastard child, the ruling of the court was 
correct. However, when the evidence taken on the pre- 
liminary hearing was offered and read by defendant, the 

44 
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court permitted the affirmative answer of plaintiff to be 
read, which removed all grounds of complaint, if any 
existed. 

As suggested above, defendant introduced and offered 
to read the examination of plaintiff taken before the jus- 
tice of the peace. This was objectd to by the prosecution 
“as incompetent, for the reason that there were certain 
questions asked upon the preliminary examination which 
were incompetent to be asked at the time, to which the 
counsel for the plaintiff took exceptions at the time, and 
were overruled.” The court responded: “It may be ad- 
mitted and read subject to the objections made by the 
plaintiff or the defendant and the rulings of this court.” 
This ruling is assigned for error. In view of the pro- 
vision of section 5, ch. 87, Comp. St. 1909, that “at the 
trial of such issue the examination before the justice shall 
be given in evidence,” it is probable that the ruling was 
erroneous, there being no limitation or exception in the 
statute. From the language used by the legislature it 
would seem that it was the purpose to require, or permit, 
the examination to be read without reference to the usual 
rules of evidence as to competency, materiality or rele- 
vancy. However, this question will not be conclusively 
decided here, as we are unable to find any ruling of the 
court in the admission or exclusion of the evidence which 
was to the prejudice of defendant. The record is some- 
what involved upon this part of the case, but as we read 
and understand it there was no ruling excluding any part 
of the transcript of the testimony offered. It is true that 
an objection to one question was sustained, but the justice 
of the peace had sustained the same objection, and uo 
answer had been given. In another instance an objection 
to a question was sustained, but upon further reflection 
the answer was permitted to be read. In some instances 
it is uncertain as to whether the ruling was by the justice 
or district court, but we must conclude from the way 
in which the transcript is written that the rulings not 
shown affirmatively to have been made by the district 
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court were made by the justice and certified to in the 
transcript which was being read. As we read the record, 
the whole of the transcript of the evidence of plaintiff was 
read to the jury, and our holding is in full accord with 
those in Stoppert v. Nierle, 45 Neb. 105. 

Objection is made to a part of instruction numbered 7, 
given by the court upon its own motion. This instruc- 
tion is as follows: ‘You are the sole judges of the credi- 
bility of the witnesses, and of the weight of the testimony, 
and you should so far as possible harmonize all the testi- 
mony so as to give credence to all the witnesses; but if 
you are unable to do this on account of any irreconcilable 
conflict in the testimony, it will be your duty then to de- 
termine which witnesses are the more worthy of belief, 
and to be governed in the finding of your verdict by their 
testimony. In passing upon the weight of evidence and 
the credibility of witnesses, you may consider their ap- 
pearance on, the stand, their manner of testifying, their 
apparent candor, fairness, bias or prejudice, their interest, 
if any they have in the result of the trial, their relation- 
ship to the defendant and the prosecuting witness, their 
means of knowledge, distinctness of recollection, and the 
probability or improbability of their statements as viewed 
in the light of all the facts and circumstances in evidence 
before you. Jf you believe that any witness has know- 
ingly sworn falsely to any material matter in the case, 
you may, if you see fit to do so, disregard all lis testi- 
mony, except such portions as are corroborated by the 
testimony of credible witnesses.” 

The objection is to that part of the instruction which 
we have italicized. It is claimed, in particular, that the 
words, “except such portions as are corroborated by the 
testimony of credible witnesses,” should not have been 
added, and that their addition renders the instruction 
erroneous. It is contended by plaintiff that the instruc- 
tion is correct, citing Walker v. Haggerty, 30 Neb. 120, 
but that, even if it should be held not a correct statement 
of law, yet it could work no prejudice to defendant, as 
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there was no contradiction in the testimony. There cer- 
tainly was a contradiction and conflict between the testi- 
mony of plaintiff and defendant. She testified positively 
to the intercourse. He as positively denied it. The ques- 
tions then are: Is the instruction erroneous? If so, was 
it prejudicial? In Walker v. Haggerty, supra, an instruc- 
tion containing the phrase objected to here was given to 
the trial jury, and was approved by this court “as an ab- 
stract proposition of law’, and that, considering the con- 
dition of the evidence, it would have been error to refuse 
to give it. However, it does not appear in that case that 
the attention of the court was called to the particular 
language objected to here, and we cannot say what the 
ruling would have been had the use of those particular 
words been challenged. 

In Titterington v. State, 75 Neb. 153, the refusal of the 
trial court to give an instruction on this subject, because 
it did not contain the qualifying words objected to here, 
was condemned, and the holding in Denney v. Stout, 59 
Neb. 731, disapproved. But what the decision would have 
been had the trial court given the instruction with the 
limitation added, we are unable to say, for it appears that 
no instruction was asked or given upon the subject. It 
can subserve no good purpose to review the cases referred 
to by Judge BARNES in writing the opinion in Tittering- 
ton v. State, supra. The instruction in this case gives 
the jury permission to disregard all the testimony of a 
false-swearing witness, “except such portions as are cor- 
roborated by the testimony of credible witnesses.” The 
natural conclusion would be that the jury cannot dis- 
regard the corroborated testimony of the witness; in other 
words, that it must be considered. In Athins v. Glad- 
wish, 27 Neb. 841, Judge Cos, in writing the opinion, 
says that he does not find either the weight of authority 
or reason to indispensably require the use of the qualify- 
ing words in an instruction upon the subject under con- 
sideration; that “if the witness may not be believed unless 
corroborated, but may not be disbelieved if corroborated, 
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even then credence is given alone to the corroborating tes- 
timony, and not to that of the implicated witness.” This 
reasoning is, to the mind of the writer, correct, and yet 
is not conclusive that in this case the court erred in the 
use of the inodification objected to. 

Practically this same question was presented in John- 
son v. Johnson, 81 Neb. 60. In that case the contention 
was not that the witness had knowingly testified falsely, 
but that evidence had been introduced, the tendency of 
which was to impeach him as “a person of bad reputation 
for truth and veracity in the neighborhood where he 
resides.” It is thought that the same rule is applicable 
to the one case as to the other. The trial court in that 
case instructed the jury that, if they believed from the 
evidence that the witness referred to was a person of bad 
reputation for truth and veracity in the neighborhood in 
which he resided, “then, as a matter of law, that fact 
tends to discredit his testimony, and as jurors you may 
entirely disregard it, except so far as he is corroborated 
by other credible testimony, or by facts and circumstances 
proved on the trial.” The objection to the instruction 
was to the closing portion thereof containing the excep- 
tion. The language and use of the exception was ap- 
proved, and the effect of the holding is that, if there were 
no corroborating evidence, the exception might be omitted, 
but, if there were, it was proper to give it. As there was 
some evidence produced in this case which tended in 
some degree at least to corroborate the testimony of the 
plaintiff, we cannot say that the inclusion of the excep- 
tion in the instruction was prejudicially erroneous. The 
evidence of defendant’s guilt is not, by any means, con- 
clusive, but we are here met by the reflection that this is 
a civil action, that the evidence was conflicting, and that 
the jury were the sole judges of the facts, and we are 
barred thereby. 

It follows that the judgment of the district court must 
be affirmed, which is done. 

AFFIRMED. 
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Henry G. BORCHER, APPELLEE, V. CATHERINE MCGUIRE; 
MAry O'DONNELL ET AL., APPELLANTS; Davip W. 
BURKE, APPELLEE. 


FILep DECEMBER 23,1909. No. 15,788. 


1. Guardian and Ward: FINAL SETTLEMENT: RATIFICATION. The final 
settlement of a guardian with his ward, made in the proper 
court, after the ward has attained his majority, where full dis- 
closures of the acts of the guardian have been made and the 
facts are known to the ward, the ward has accepted and re- 
ceipted for his distributive share of the estate in the hands of 
the guardian and requested the discharge of the guardian, fs, 
in the absence of fraud or misrepresentation, a ratification of 
his acts. 


: In such case the knowledge of the ward 
that a portion of the funds received by him was the proceeds of 
the sale of his land in partition proceedings would be a ratifica- 
tion and affirmance of such sale, and it would make no differ- 
ence whether the partition proceedings were regular, voidable 
or void. 


2. 


APPEAL from the district court for Cuming county: 
Guy T. GRAVES, JUDGE. Affirmed. 


T. J. Mahoney and J. A. C. Kennedy, for appellants. 


John J. Sullwan, P. M. Moodie and Henry M. Kidder, 
contra. 


REESE, ©. J. 


This is an action to quiet title to the northeast quarter 
of the southeast quarter, and the southeast quarter of the 
northeast quarter, of section 18, township 24 north, of 
range 7, in Cuming county. The land originally belonged 
to James O’Donnell, who occupied it as the homestead of 
himself and family. He died testate in July, 1893. He 
left surviving him his wife Catherine, and his three minor 
children, Mary, John and Lizzie. His will was duly pro- 
bated. By it, in a residuary clause, he devised the land 
above described to his widow and children in equal shares 
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of one-fourth each. In December, 1893, his widow mar- 
ried Alvin B. McGuire, who took up his residence upon 
the premises with the family. In October, 1904, Catherine 
McGuire, the mother of Mary, John and Lizzie, filed her 
petition in the district court, alleging the ownership of 
the land to be in herself and the three children, and pray- 
ing for partition thereof. A summons was issued to the 
children, all of whom were yet under 14 years of age, and 
the same was personally served upon them, as stated in 
the return of the sheriff, by reading and delivering to 
each of them a true and certified copy of the original, 
and on A. B. McGuire, the “person having charge and 
care of said minors, with a true and certified copy” 
thereof. A guardian ad litem was appointed, who filed 
his answer, and such proceedings were had as resulted 
in a judgment in favor of Mrs. McGuire, and ordering a 
partition of the land and the appointment of three ref- 
erees to make the division. The referees subsequently 
reported that, if the land were divided, the separate in- 
terest of each owner would be of little value, and recom- 
mended the sale of the property, which they appraised at 
$2,000. The court then ordered the sale of the land. 
After an abortive sale to Catherine McGuire, the referees 
readvertised the land and sold it to David W. Burke for 
$2,080. The sale was confirmed, and the referees were 
directed to convey the property to the purchaser, which 
was done, and Burke obtained possession. <A partial dis- 
tribution of the proceeds of the sale was made in 1896, ° 
but as the land was sold on time, less a certain amount 
paid in cash, the portion or distributive share of the 
minor children was withheld to be paid out of the pro- 
ceeds of the deferred payments.’ Later, about February 
27, 1903, Burke sold and conveyed the premises to the 
plaintiff, Henry G. Borcher, who went into possession, 
and later instituted this suit for the purpose of quieting 
his title, making Catherine McGuire and the three chil- 
dren, who had attained their majority, defendants. 
Catherine McGuire tendered no defense and a default 
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was entered against her. A decree was rendered in favor 
of plaintiff from which the three children appeal. 

From the pleadings, evidence, briefs and arguments, it 
is shown that the three children of James O’Donnell claim 
that the procedings in partition were and are void for the 
following reasons: (1) That the service of summons 
upon them in that action did not give the court jurisdic- 
tion, they being at that time minors under the age of 14 
years; (2) that the court in that proceeding rendered no 
judgment confirming the shares of the respective parties, 
as owners of the premises, and that in the absence of such 
judgment all proceedings to partition or sell were void; 
(3) that there was no bond given by each of the referees, 
and that, owing to this fact, their:sale was without au- 
thority of law, and void. On the part of plaintiff these 
legal propositions are combated, and it is asserted that 
during the minority of appellants a guardian was ap- 
pointed for them who received the proceeds of the sale, 
and that after appellants had attained their majority they 
had a settlement with their guardian, and received their 
several distributive shares of the proceeds of the sale, 
and are thereby estopped to claim the land. 

The attack upon the service of the summons is based 
upon the fact that the delivery of a copy thereof to A. B. 
McGuire, the stepfather, was not a sufficient compliance 

“with section 76 of the code, which provides: “When the 
defendant is a minor under the age of fourteen years, the 
service must be upon him, and upon his guardian or 
father; or, if neither of these can be found, then upon his 
mother, or the person having the care or control of the 
infant, or with whom he lives. If neither of these can be 
found, or if the minor be more than fourteen years of age, 
service on him alone shall be sufficient. The manner of 
service may be the same as in the case of adults.” As we 
have seen, the father of appellants was deceased. There 
was no guardian, the guardian having been subsequently 
appointed. Their mother was the plaintiff in the guit, 
and, so far as that case was concerned, their adversary; 
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and, unless we adhere to the strict letter of the statute 
without reason, it would have been an idle form to serve 
@ summons upon her. Again, were we to hold that service 
on her was essential, her relation to the case would prob- 
ably be sufficient. It cannot be denied that the proper 
and legitimate course suggested by the conditions then 
existing would have been to defer the commencement of 
the suit until the appointment of a general guardian could 
be effected and service made upon him. Both reason and 
ordinary caution would have suggested that course. This, 
however, was not done, and thé service had upon the step- 
father whose interests, it may be inferred, were with those 
of the plaintiff in the action. At the time of the trial the 
sheriff who made the return of the summons was deceased, 
and two of the appellants testified that no copy of the 
summons was ever read or delivered to them. Were it 
not that we will have to affirm the decree upon other 
grounds, we would deem the question of the legality of 
the service and proceedings thereunder as a very serious 
one. 

As we have suggested, it was alleged in the amended 
petition that a general guardian was finally appointed 
for appellants; that after the sale and collection of that 
part of the purchase price to which they were entitled 
had come into his hands, and after they had attained their 
majority, the guardian had made his final settlement 
with them, and paid them their distributive share of their 
father’s estate, including the amount received for this 
land; that they accepted and retained the same; and that 
their guardian had been discharged. To this part of the 
amended petition appellants in their answer allege that 
they have never knowingly received from their guardian 
any portion of the proceeds of the sale, or that the funds 
or property received by them from him was in any way 
derived from the sale of said property; that, if it should 
appear upon an accounting that such was the case, they 
offer and tender to pay to the person entitled thereto the 
full amount thereof. 
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Upon the trial three receipts were offered and admitted 
in evidence, the signatures of appellants being stipulated 
to be genuine. They were as follows: “(a) In the county 
court of Cuming county, Nebraska. Received of F. J. 
Wiesner, guardian of the minor heirs of the estate of 
James O’Donnell, deceased, the sum of $571.38 in full 
payment and satisfaction of my distributive share and all 
of said estate, together with interest and all accumula- 
tions thereon, and I hereby consent that said guardian 
may be discharged from his trust, and I hereby declare 
that I am above 21 years of age. Dated this 15th day of 
September, A. D. 1904. John O’Donnell. In presence of 
O. E. Engel. (b) In the county court of Cuming county, 
Nebraska. Received of F. J. Wiesner, guardian for the 
, minor heirs of the estate of James O’Donnell, deceased, 
the sum of $571.38 in full payment and satisfaction of my 
distributive share as an heir of said estate, together with 
interest and accumulations thereon, and T hereby consent 
that said guardian may be discharged from his trust, and 
I hereby declare that I am above 21 years. Dated this 
15th day of September, 1893 (?). Elizabeth O’Donnell. 
In presence of O. E. Engel. (c) In the county court of 
Cuming county, Nebraska. Received of F. J. Wiesner, 
guardian of the minor heirs of the estate of James O’Don- 
nell, deceased, the sum of $571.38 in full payment and 
satisfaction of my distributive share of said estate, to- 
gether with interest and all accumulations, and I hereby 
consent that said guardian may be discharged from his 
trust, and I hereby declare that I am above 21 years of 
age. Dated this 15th day of September, A. D. 1904. 
Marie O’Donnell. In presence of R. F. Kloke.” 

It was admitted that these receipts were a part of the 
files of the county court of Cuming county, and conceded 
that the money was paid to appellants at the time stated. 
It is contended that at the time they did not know that 
the money was the proceeds of the sale of the land, but 
the admissions in their testimony clearly show that they 
knew the land had been sold to Burke; that he had gone 
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into possession, and that the family were out of posses- 
sion and had been since 1896. The proofs show that the 
land sold by the referees to Burke brought, at least ap- 
proximately, its fair value at the time of the sale. In his 
testimony on examination in chief, appellant John O’Don- 
nell testified that at the time he received the money from 
the guardian on settlement he did not know that it in- 
cluded any part of the proceeds of the sale of the land, 
but upon cross-examination he weakened the force of his 
former testimony somewhat. We quote a part of his’ 
cross-examination: “Q. How did you come to call on 
your guardian for this money? A. Why, he wrote me 
about it. Q. And the only information you had about the 
amount of money that was coming to you was obtained 
from your guardian? A. Yes, sir. Q. Did he explain 
where it came from? A. No, sir; he didn’t. Q. You mean 
that you settled up after you were 21 years old without 
knowing where it came from? A. Yes, sir; I do. Q. I 
suppose you knew in a general way that the money in your 
hands had come from the sale of the property left by your 
father. Was that your understanding? A. I didn’t have 
any understanding about it. Q. Where did you think, 
John, that money came from, think it dropped out of the 
sky? A. No, sir; I understood that there was personal 
property and so forth. Q. Did you understand that there 
was land? A. Yes, sir; a part of it. Q. What did you 
suppose had become of the money for that land? A. No, 
sir. Q. Didn’t it interest you the least bit enough to 
think about it? A. Yes, sir. Q. Why did you say, John, 
that you believed part of it came from the personal prop- 
erty, and that you didn’t know part of it came from the 
land? A. I said I supposed part of it came from the per- 
sonal property and part of it might have come from the 
land, I didn’t know. Q. But you made no inquiry? A. No, 
sir. Q. So you took the guardian’s word and settled with 
him? A. Yes, sir. Q. Understanding that the money you 
were getting from the guardian was your share of your 
father’s estate? A. I supposed it was. Q. Derived from 
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the sale of the personal property and the land? Give a 
receipt? A. I suppose I did. I don’t remember.” 

Mary O’Donnell, one of the appellants, was called as a 
witness by plaintiff. After stating that some land in 
Kansas belonging to her father’s estate had been lost by 
the nonpayment of taxes by those in charge of the estate, 
she was asked: “Then you knew that none of the money 
you received came from the Kansas Jand? A. Yes, sir. Q. 
All came from the Cuming county land? A. That and 
papa’s personal property. He left considerable personal 
property. Q. You stated a moment ago that you knew in 
a general way? A. Yes. Q. How many farms did he 
leave in Cuming county? A. Two. Q. You knew they 
were both sold? A. Yes, sir. Q. You knew, of course, 
that the money you received was the proceeds of the per- 
sonal property and the farms that were sold? A. Yes, 
sir.” 

The deposition of the other appellant, Lizzie O’Donnell, 
was taken and read in evidence by defendants. In her 
examination in chief, with reference to the matter of her 
settlement with her guardian after she became of age, she 
. stated, in substance, that she did not then know, and was 
not informéd, as to the source from which the money paid 
her was derived, but that she did understand that the 
general source was from her father’s estate; that she did 
not know that any of it “came from the sale of the old 
home place”, and had no knowledge of any defects in the 
proceedings for partition, but that she knew that the land 
in dispute had been sold. She, doubtless, also knew that 
Burke was the purchaser and had long been in posses- 
sion. 

As to the accounts rendered by the guardian upon the 
final settlement, there is an unsatisfactory stipulation 
showing certain receipts, but no copy of the account is 
before us. While it appears that the final settlement 
was, probably, made in the county court, the parties be- 
ing present, there is no transcript of the proceedings in 
that court among the papers or in the record. If the 
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guardian practiced any fraud or withheld any informa- 
tion or funds, the proof of the fact must be found outside 
of the files of this case. Under these circumstances we 
are constrained to hold that the receipt of the money as 
the distributive share of appellants, and the discharge of 
the guardian at their request after they had become of 
age, was a ratification of all that had been done in the 
sale of the property, and that they cannot now question 
its regularity or legality. It is quite probable that, had 
the proceedings in the partition suit been attacked by 
direct proceedings, the judgment and orders in the case 
might have been reversed; or, possibly, had a collateral 
attack been made thereafter, unincumbered by any rati- 
fication and receipt of the purchase price after appel- 
lants had attained their majority, the result might have 
been different. We think they foreclosed their right by 
that act. It would be against equity to permit them, in 
the absence of any fraud or deception practiced upon them, 
to receive and hold the proceeds of the sale until the land 
increased in value, and then elect to disaffirm and offer 
to return the money received after attaiuing their ma- 
jority, while, had the property depreciated in value, no 
such reciprocal right would have existed in favor of 
plaintiff or his grantor. 

Handy, Trustee, v. Noonan, 51 Miss. 166, was where a 
sale of real estate, which had descended from a deceased 
father to his minor children, had been made by their 
guardian under a decree of the probate court ordering 
the sale. It was conceded by all parties, and decided by 
the court, that the sale by the guardian was void and did 
not divest the heirs of their title. It is shown, however, 
that after the heirs had attained their majority they 
appeared in the probate court on the day of the final set- 
tlement with their guardian (his account containing as 
one of the debits the proceeds of the sale), and accepted 
the account and settlement as correct, and the court held: 
“An acceptance by the heir or ward, after attaining ma- 
jority, of the purchase money of land sold under a void 
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probate decree, is a confirmation of the sale, in the seuse 
and to the extent of working an estoppel in equity against 
an assertion of the legal title.” 

Candy, Adm’r, v. Hanmore, 76 Ind. 125, was where a 
guardian had made his final report which had been ac- 
cepted and approved by the court having jurisdiction, 
and the ward executed a receipt for the amount found 
due, and the guardian was discharged. The guardian 
afterwards died, and suit was brought against his estate 
for funds alleged to have been in his hands, and receipted 
for, but never paid. The evidence tended strongly to 
sustain the allegations of the plaintiff, and the trial court 
decided in her favor, but the judgment was reversed by 
the supreme court. The contention of tle appellant, de- 
fendant, was that the finding and decision of the trial 
court were contrary to law. In the opinion of the court 
is is said: “It is agreed by the parties, and fully proven 
by the evidence, that the deceased made his final settle 
ment as such guardian, reported it to the proper court, 
that it was approved and the guardian finally discharged 
by the court, in March, 1868. This claim was embraced 
in, and finally adjudicated upon, in that proceeding, and 
appellant cannot now maintain a collateral suit to re- 
cover the same thing. Therefore, the finding of the court 
was contrary to law, and a new trial ought to be granted.” 
See, also, Briscoe v. Johnson, 73 Ind. 573; Holland v. 
State, 48 Ind. 391; Wells, Res Adjudicata and Stare 
Decisis, secs. 425, 426; 1 Freeman, Judgments (4th ed.) 
sec. 319a; Seward v. Didier, 16 Neb. 58; Wamsley v. 
Crook & Hall, 3 Neb. 344; Mote v. Kleen, 88 Neb. 585; 
Deford v. Mercer, 24 Ia. 118, and note; 21 Cyc. 140. 

Holding, as we do, that the settlement of appellants 
with their guardian, upon a full disclosure of his acts, 
the receipts for their shares of the estate, with request 
for the guardian’s discharge, and his final discharge, was 
a ratification of the sale, it becomes unnecessary for us 
to inquire whether the sale was legal, voidable or even 
yoid, as those questions do not become material. 
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Appellants, by their answer, caused David W. Burke, 
the purchaser at the partition sale and the grantor of 
plaintiff, to be brought in as a party to the suit, for the 
reason that he held a mortgage on the property executed 
by plaintiff, and the cancelation of the mortgage was 
sought. Issues were formed substantially as in the main 
case; but, as the sustaining of plaintiff’s title leaves the 
mortgage valid, that part of the case need not be further 
noticed. 

It follows that the decree of the district court must be 
affirmed, which is done, 

AFFIRMED. 


FRANK McCaRtNey, APPELLEE, V. JOHN T. HAY, 
APPELLANT. 


Fivep DecEmMBeER 23,1909. No. 15,867. 


Habeas Corpus: EVIDENCE. In habeas corpus to secure a release from 
the asylum, brought by one who has been found to be a dipso- 
maniac, his unsupported oral testimony that he had not been 
given a hearing is insufficient to overthrow the recitals of the 
warrant of commitment. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, Jupcy. Meversed. 


William T. Thompson, Attorney General, and Grant 
G. Martin, for appellant. 


Greene & Greene, contra. 


BARNES, J. 


On the 30th day of July, 1908, Frank McCartney was 
found by the commissioners of insanity of Howard county 
to be a dipsomaniac, and was committed to the hospital 
for the insane at Lincoln, Nebraska, for treatment until 
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cured, however not exceeding three years. He was re- 
ceived at the asylum on July 31, 1908, and on the follow- 
ing 18th day of August made application to one of the 
judges of the district court for Lancaster county for a 
writ of habeas corpus. His petition was in the usual 
form, but had attached thereto as an exhibit the warrant 
of commitment, which reads as follows: “The State of 
Nebraska, Howard county, ss. To the superintendent of 
the Nebraska hospital for the insane at Lincoln. Whereas, 
upon application in due form of law, had before the com- 
missioners of insanity in and for said county, the said 
commissioners have found Frank McCartney to be an in- 
ebriate and dipsomaniac and a fit subject for custody 
and treatment in said hospital, you are therefore hereby 
authorized to receive and keep IF'rank McCartney as a 
patient therein for the term of until cured, and not ex- 
ceeding three years. The legal settlement of said Frank 
McCartney is found to be in Howard county, Nebraska. 
This warrant, with the custody of the said Frank Mc- 
Cartney, is delivered to W. C. Alexander, sheriff, for 
execution. Witness my hand and seal of the district court 
of said county this 30th day of July, 1908. (Seal.) 
Frank T, Shaughnessy, Clerk. Patient received at the 
hands of W. C. Alexander, attended by W. W. Bishop, 
this 31st day of July, 1908. Dr. J. T. Hay, Superintend- 
ent, per Dr. H. A. T.” 

The writ was issued, and the appellant made his return 
justifying his detention of the petitioner under the war- 
rant of commitment above set forth. He also denied the 
allegations of the petition that “no examination had been 
had in the presence of the petitioner by the commissioners 
of insanity of Howard county, and that he was not a 
dipsomaniac.” On the hearing McCartney was allowed 
to, and did, testify orally, as follows: “Q. Was any hear- 
ing had there before the insanity commissioners in your 
presence? A. Not in my presence. Q. Do you know 
whether or not any hearing was had at all? A. I do not. 
Q. Were you a dipsomaniac at the time you were brought 
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here? A. I think not.” On this testimony, and no other, 
the district court rendered a judgment discharging Mc- 
Cartney from custody. 

The sufficiency of the evidence to sustain the judgment 
below was raised by a motion for a new trial, and is now 
presented by the defendant’s assignment of errors in this 
court. Section 2535, Ann. St. 1909, provides for a review 
of the proceedings in habeas corpus, and this appeal there- 
fore presents the question of the admissibility and effect 
of the oral evidence taken upon the hearing to contradict 
the record of petitioner’s conviction and commitment, 
and its sufficiency to sustain the order of the district 
court discharging him from the asylum. It may be 
stated at the outset that the order of the board of in- 
sanity, which appears in the proceedings herein, does 
not have the sweeping force and effect of a judgment of 
conviction of a criminal offense rendered by a court of 
competent jurisdiction, and we are of opinion that such 
order may be assailed and may be overthrown by clear, 

. convincing and competent evidence showing its falsity. 
But we think no case can be found where the order of 
such a tribunal has been overthrown and the petitioner 
discharged from custody upon his unsupported oral testi- 
mony denying the statements contained in the warrant 
of commitment. In discussing the effect of the records 
and orders of boards and commissioners, Black, in his 
work on Judgments, says: “The records of their proceed- 
ings and judgments are entitled to the same respect as 
the records and judgments of other tribunals, so long as 
they act within their jurisdiction, and cannot be attacked 
collaterally.” 2 Black, Judgments (2d ed.) sec. 532. It 
would seem that this rule is applicable to the proceedings 
and orders of the commissioners of insanity. The statute 
requires a formal record, and makes provision for a clerk. 
Section 2 of the dipsomaniac law (laws 1905, ch. 82) 
provides that the board “shall have the same powers and 
exercise the same jurisdiction as are conferred upon them 

45 
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in the case of an insane person.” In Jn re Schwarting, 
76 Neb. 773, we held that the dipsomaniac law is a part 
of the statute governing the hospital for the insane, and 
the commitment of persons thereto. The statutory pro- 
visions relating to the record of the insanity board there- 
fore apply to informations against dipsomaniacs as well 
as to proceedings in insanity cases. The statute requires 
the clerk to make a formal record of all the proceedings 
of the bourd. This statutory record is made by the clerk 
of the board, whose members are required to proceed in 
the regular and orderly manner followed in courts of 
justice. Therefore, if the record speaks on the question 
of jurisdiction, it can only be contradicted under allega- 
tions that it is faise; and the oral testimony of the peti- 
tioner alone is insufficient to contradict it on that point. 

As above stated, the record of a special tribunal, like 
a board of insanity, may not have the full force and effect 
of a judgment of a court of competent jurisdiction, yet 
the presumption which attaches to such a record may be 
likened to the presumption which accompanies the certifi- 
cate of a notary public to the acknowledgment of a deed 
or other legal instrument. It is of such weight and char- 
acter that it cannot be overthrown by the unsupported 
oral statement of the petitioner impeaching the verity 
of the record. To hold that the testimony of the petitioner 
alone contradicting the record that he had been given a 
hearing is sufficient to authorize a judgment discharging 
him from custody would be fraught with such serious 
consequences that we cannot for a moment consider it. 
Such a rule would empty our jails, our asylums, our re- 
formatories, and even work a release of persons held in 
the penitentiary for safe keeping pending criminal prose- 
cutions. 

We therefore hold that the evidence in this case is not 
sufficient to impeach the record of the board of insanity, 
which appears to be regular upon its face, and is wholly 
insufficient to sustain the judgment of the district court 
discharging the petitioner. 
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We are of opinion that the judgment herein should be, 


and the sane is hereby, 
REVERSED. 


Roseg, J., not sitting. 


Mary E. CARLON, APPELLEE, V. Crry SAVINGS BANK, 
APPELLANT, 


Firep DECEMBER 23,1909. No. 16,377. 


1, Appeal: Rerusay, to Direct VerDicT: Law oF Case. Where, on 
an appeal from a directed verdict in favor of the defendant in 
a personal injury case, this court has held that the cause should 
have been submitted to the jury on its merits, and the evidence 
upon a second trial is practically the same as on the first trial, 
upon a second appeal such holding will be treated as the law 
of the case; and error cannot be predicated on a refusal of the 
trial court to again instruct the jury to return a verdict for the 


defendant. 

2. Evipence, In such a case it cannot be urged that the 
evidence is insufficient to sustain a verdict for the plaintiff. 

3. INSTRUCTIONS: HTARMLESS BHRRor. An unnecessary or in- 


appropriate instruction is not a ground for reversal, unless it 
is shown to have worked an injury to the rights of the com- 
plaining party; and where it is apparent that the giving of 
the instruction was not in any manner prejudicial to the rights 
of such party, the giving of such an instruction will be held to be 
error without prejudice. 


4. Landlord and Tenant: INnJuRy To TENANT: INSTRUCTIONS. In a per- 
sonal injury case where the plaintiff has introduced substantial 
evidence showing that the injuries complained of are of a per- 
manent nature, it is not error to instruct the jury that “the 
plaintiff is entitled to recover for physical pain and mental suffer- 
ing, if any, which the evidence shows she has endured, or which 
it is reasonably certain from the evidence she will endure in 
the future as a natural and direct result of such injuries, taking 
into consideration the age of the plaintiff at the time the acci- 
dent happened and her reasonable expectancy of life.” 


5. Appeal: [NstRucrions. Other instructions examined, discussed im 
the opinion, and held to have been properly given. 
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REFUSED INSTRUCTIONS. Where the trial court has, upon 
his own motion, properly instru:ted the jury upon all of the 
issues involved in a case, it is not error to refuse additional 
instructions requested by either party. 


APPEAL from the district court for Douglas county: 
Howard KENNEDY, JUDGE. Affirmed. 


William Baird & Sons, for appellant. 
H. H. Bowes and EH. C. Hodder, contra. 


BARNES, J. 


This was an action to recover damages for personal 
injuries sustained by the plaintiff by reason of the al- 
leged negligence of the defendant bank in making repairs 
to premises occupied by her as its tenant. The case is 
here on a second appeal. Our former opinion is reported 
in 82 Neb. 582, where the facts are fully set forth. At 
the close of the first trial in the district court the jury 
were directed to return a verdict for the defendant, and 
from a judgment rendered thereon the plaintiff appealed. 
By our former opinion it was held that the cause should 
have been submitted to the jury on its merits. The judg- 
ment of the district court was therefore reversed and 4 
new trial was awarded. On the second trial in the dis- 
trict court the jury returned a verdict for the plaintiff, 
judgment was rendered thereon, and the defendant has 
brought the case here by appeal. 

Among defendant’s assignments of error we find the 
following: “First. The verdict of the jury and judgment 
are not sustained by the evidence, and are contrary to 
the law and evidence. Second. The court erred in over- 
ruling the defendant’s motion to instruct the jury for it 
at the close of the testimony.” These assignments will 
be considered together. The evidence contained in the 
present bill of exceptions is practically the same as that 
which was before us upon the former appeal. Indeed, if 
there is any difference the plaintiff has strengthened her 
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case. However, the defendant still contends that there 
is no evidence which shows or tends to show that the 
bank made the repairs in question. An examination of 
the bill of exceptions discloses that the plaintiff testified 
that she paid the rent to the bank on the 19th day of 
March, 1903, and this fact is admitted by defendant’s 
witnesses; that in less than a week thereafter she dis- 
covered that there was an old cistern concealed under 
the walk between the kitchen and outhouse, situated on 
the premises; that she considered it a source of danger, 
and immediately went to the bank and notified Mr. Badge- 
row, to whom she paid the rent, and who was at that 
time acting as its assistant treasurer, of the dangerous 
condition of the premises, and requested that they be 
repaired; that the same day Mr. Badgerow came down to 
the house and employed a workman to fill the cistern 
and replace the sidewalk, which was accordingly done. 
Badgerow admits that he collected the rent for the de- 
fendant bank, but denies that plaintiff notified him of 
the existence of the danger, and requested the making of 
the repairs. As there was a conflict of evidence upon 
this point the question was one for the jury. It was so 
held in our former opinion, and is now the law of the case 
so far as this part of the controversy is concerned. There 
seems to be no reason for sefting aside our former judg- 
ment upon this point, and therefore the trial court did 
not err in refusing to instruct the jury to return a verdict 
for the defendant. 

It is also contended that the district court erred in 
giving his fourth instruction to the jury, which reads as 
follows: “You are instructed that if you find from the 
evidence that the repairs in question were made by some 
employee of William K. Potter, receiver of the Omaha 
Loan & Trust Company, then you must determine whether 
said receiver was at that time acting as agent of the de 
fendant bank or was acting solely for the Omaha Loan 
& Trust Company as holder of the second mortgage upon 
said premises, and unless you find by a preponderance 
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of the evidence that said Potter was acting for the defend- 
ant bank, in part at least, then your verdict should be 
for the defendant.” An examination of the record dis- 
closes that the defendant bank took over the mortgage 
on the premises in question and the assignment of the 
rents thereon from its predecessor, the Omaha Loan & 
Trust Company Savings Bank, and thereby became, in 
effect, a mortgagee in possession. It also appears that 
some time in the year 1901 the Omaha Loan & Trust Com- 
pany, which was the agent of the Omaha Loan & Trust 
Company Savings Bank, became insolvent, and that 
Potter was at that time appointed as receiver thereof; 
that for a time, as such receiver and agent for the defend- 
ant bank, he collected the rent for the. premises in ques- 
tion. But it also appears, as above stated, that before 
the repairs were made the defendant bank had taken 
charge of the property and was collecting the rent. Under 
this state of facts it was unnecessary for the court to 
give the instruction complained of, but we are unable 
to see how it could have operated in any manner to the 
prejudice of the rights of the defendant. On the other 
hand, it injected into the inquiry an element which, if at 
all prejudicial to any one, could have only operated to 
the prejudice of the plaintiff. Therefore the giving of 
the instruction, if error at all, must be held to be error 
without prejudice. 

Complaint is made of the fifth instruction, whereby the 
jury were told, in substance, that in ascertaining what 
damage, if any, the plaintiff had sustained by reason of 
her injuries, they were to take into consideration the 
character and extent of such injuries, as shown by the 
evidence; whether such injuries, or any thereof, were per- 
manent or temporary only; her physical pain and mental 
suffering, if any, which the evidence showed she had 
endured, or which it was reasonably certain from the 
evidence she would endure in the future, as the natural 
and direct result of such injuries, taking into considera- 
tion the age of the plaintiff at the time the accident 
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happened, and her reasonable expectancy of life; and it 
is insisted that the nature of the injuries disclosed by the 
evidence were not such as to authorize the giving of this 
instruction. We find, however, considerable evidence in 
the record that the plaintiffs injury was of a permanent 
character; that it was perhaps possible to remove such 
permanency by means of a surgical operation, but that 
without submitting herself to the suffering and dangers 
attendant upon such an operation the injury would re- 
main permanent. In this view of the case, we think the 
instruction was a proper one, and therefore cannot be 
urged as a ground of reversal. 

Complaint is made of the fifth instruction given at the 
request of the plaintiff, by which the jury were told: 
“Ordinarily a landlord is under no obligation to repair 
premises unless he has contracted so to do; but, where a 
landlord assumes to repair premises, he must make such 
repairs in a reasonably careful and safe way, so as to 
render such place reasonably safe for the occupants or 
persons lawfully upon said premises. Especially is this 
true when said repairs are concealed and hidden from 
yiew.” It will be observed that the instruction follows 
the rule announced in our former opinion in this case. 
But it is claimed that the closing sentence of the instruc- 
tion should not have been given as a part thereof because 
it does not reflect the condition of the evidence. We do 
not so understand the record. It appears, without dis- 
pute, that the sidewalk, as it originally covered the old 
cistern, concealed its existence, so that it was only dis- 
covered when the plaintiff attempted to recover some 
marbles for her children, which they had lost under the 
walk. It follows that, when the filling was completed and 
the walk replaced, it would again obstruct the view of 
the cistern and conceal its condition, so that without 
special] examination, such as removing or lifting a portion 
of the walk, the plaintiff would be unable to ascertain 
whether the material with which the cistern had been 
filled lad settled or not. Again, the evidence shows that, - 
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when the walk was replaced, looking at it from the upper 
side, no one would suspect that it was in such a condition 
as to give way and precipitate one attempting to use it 
into the cistern. So, in view of the evidence, it seems to 
us that the instruction complained of was a proper one. 

Complaint is also made of the refusal of the trial court 
to give the sixth instruction requested by the defendant, 
which submitted to them the question of contributory neg- 
ligence. So far as we are able to understand the record, 
there was no evidence before the jury which would sup- 
port the theory of this instruction, although it appears 
that the court properly instructed the jury on that ques- 
tion on his own motion. 

Error is assigned for the refusal of the trial court to 
give the eighth instruction requested by the defendant. 
This instruction relates to the question of proximate 
cause, and reads as follows: “You are instructed that 
the proximate cause of an injury is that which directly 
causes or contributes to the injury, and, if you find from 
the evidence that the giving way of the sidewalk in ques- 
tion was the proximate cause of the plaintiff's injury 
in this case, she is not entitled to recover, unless you fur- 
ther find that the walk was defective at the time the 
cistern in question was filled, and that it was placed back 
over the cistern in a defective condition, and further 
find from the evidence that the defendant negligently filled 
the cistern. and replaced the walk over the same in a 
defective condition.” An examination of the instructions 
given by the court upon his own motion discloses that 
the jury were properly instructed upon all of the ques- 
tions at issue, including those covered by the request 
above mentioned. They were also given an instruction 
properly defining negligence, and contributory negligence, 
substantially as requested by the defendant. This being 
so, it was proper for the court to refuse to further in- 
struct the jury at the request of the defendant. 

Finally, it may be said that the evidence fairly dis- 
closes that the cistern was improperly filled, and replac- 
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Sa a vn a hE pga oe 
ing the old walk which was partially decayed over the 
cistern when filled in that manner was also an act of 
negligence. It is true that the walk, if laid on solid 
ground, or placed over a cistern which had been properly 
filled, might not have given way under plaintiff’s weight, 
but it seems clear that the concurrent acts of improperly 
filling the cistern and replacing the defective walk over 
it should be considered together as the act of negligence 
which was the proximate cause of plaintiff’s injuries, and 
for which, if without negligence on her part, she was 
entitled to recover. : 

A careful examination of the whole record discloses 
no reversible error, and the judgment of the district court 
is therefore 

AFFIRMED. 


Darr & SPENCER, APPELLEE, Vv. KANSAS Crry Hay Com- 
PANY, APPELLANT. 


Firep DECEMBER 23,1909. No. 15,868. 


Appeal: TRIAL To Court: Finpines. The findings of fact in a law 
action tried to a court without the intervention of a jury are 
entitled to the same weight as the verdict of a jury in a like 
case. 


APPEAL from the district court for Dawson county: 
Bruno O. Hostetter, JuvGE. Affirmed. 


E. A. Cook and Halbert H. McCluer, for appellant. 
John A. Sheehan, contra. 


LETTION, J. 


This action was brought by the plaintiff to recover 
damages on account of the alleged violation of a certain 
contract for the sale by plaintiff to defendant of 400 
tons of alfalfa hay of described quality at $7 a ton to be 
delivered between the Ist day of November, 1906, and 
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the ist day of March, 1907, on board cars at Lexington, 
or at any station taking the same rate of freight. Plain- 
tiff alleges that three cars of hay were delivered in No- 
vember, 1906, and that defendant refused to accept and 
pay for the remainder of the hay according to contract, 
and that it was damaged thereby in the sum of $2,000. 
The defendant admits the execution of the contract and 
the receipt of three cars of hay, but, by way of counter- 
claim, alleges that the plaintiff refused to deliver the re- 
mainder of the hay according to contract, and that it has 
been damaged by said refusal in the sum of $2,208.20. 
The reply is a general denial. The case was tried to the 
court without the intervention of a jury. The court found 
for the defendant, dismissed plaintiff's cause of action, 
and awarded nominal damages to defendant in the sum 
of one cent. The defendant excepted to the finding and 
judgment allowing only nominal damages, and has ap- 
pealed to this court. 

The assignments of error are too general and indefinite 
to be considered, except the assignment that the court in 
allowing nominal damages only, and in refusing a judg- 
ment for defendant for substantial damages, and this 
presents the only question before us. It must be premised 
that the findings of fact in a law action tried to a court 
without the intervention of a jury are entitled to the same 
weight as the verdict of a jury in a like case. Citizens 
Ins. Co. v. Herpolsheimer, 77 Neb. 232. The court found 
that the plaintiff had broken the contract, and that it is 
liable in damages for such breach, and the evidence amply 
sustains the finding against the plaintiff on this point. 

The only matter left for determination is whether the 
evidence sustains the finding that the defendant is only 
entitled to nominal damages. The defendant admits that 
the correct measure of damages for failure to deliver the 
hay is the difference between the contract price and the 
reasonable market value of the hay at the time and place 
that the same should have been delivered, but contends 
that, while the contract provides for delivery at Lexing- 
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ton, Nebraska, or some other place where the freight rate 
was the same to Kansas City, it was the duty of plaintiff 
to deliver the hay upon the cars and bill the same to de- 
fendant, and that the parties had in mind the Kansas City 
market at the time the contract was entered into. He 
next argues that the evidence of all the witnesses who 
testified on this subject showed clearly that there was no 
real market price at Lexington, and that the price there 
was found by taking the Kansas City price less freight 
and commissions. In this connection he cites the case of 
Vanstone v. Hopkins, 49 Mo. App. 386, to the effect that, 
where the goods have no market price at the place of 
delivery, the market price at the place to which they were 
to be sent, less the cost of transportation, is the measure 
of their value at the place of delivery. It is argued by 
counsel that, taking the Kansas City market as a basis 
and deducting $3.40 a ton for freight, there would have 
been a profit of $5.60 upon each ton, for which judgment 
should have been entered in defendant’s favor. We have 
no fault to find with the law of that case, but think it in- 
applicable. Under the contract the plaintiff had until 
March 1 to deliver the hay. The testimony shows that 
there was a market price for hay of the character de- 
scribed in the contract in Lexington in February, 1907, 
when the plaintiff had the right to deliver it. In fact, it 
was almost a drug on the market, a number of witnesses 
testifying that it was worth from $1.85 to $4 and $5 a 
ton, but that there was no demand for it at that time, 
though there was plenty to be had. It was also shown by 
one witness that he usually sold his hay at Lexington, 
upon the track, to other shippers. This indicates a local 
market. On cross-examination some of these witnesses 
testified that the Lexington price on hay depended upon 
what it could be sold for when shipped, deducting freight 
and commission. Defendant produced no testimony as 
to the market price of hay at Lexington, and no witness 
to prove that there was no market for such hay at that 
point. The testimony on the part of defendant was con- 
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fined to proving what the market price of hay of the 
gerade described in the contract was in Kansas City at 
the time when it should have been delivered. This, how- 
ever, was not the proper measure of damages. The hay 
was to be delivered on board the cars at Lexington, Ne- 
braska, and defendant's proof should have shown what 
the market value of hay of the same kind and quality 
delivered upon the cars at Lexington was at the time 
when delivery was to be made, or that such hay could 
not have been purchased there. There is evidence enough 
. to warrant the district court in coming to the conclusion 
that the defendant might have gone into the market al 
Lexington, the place of delivery, and purchased hay of 
the contract quality at a lower price than that which they 
agreed to pay the plaintiff. Jf this is the fact, they 
suffered no actual damage by the plaintiff's failure to 
deliver, and the judgment awarding them only nominal 
damages was correct. We have read the evidence care- 
fully, and find that it sustains the judgment. 
The judgment of the district court therefore is 


AFFIRMED. 


Hoty CLOW, APPELLES, V. JOHN GREEN SMITH, APPEL- 
© LANT. 


FireD DEcEMBER 23,1909. No. 15,860. 


1. Bastards: Evience. In bastardy proceedings, defendant’s wife 
having testified to facts tending to prove that about the time 
plaintiff became pregnant she was intimate with a man other 
than defendant, the trial court did not abuse its discretion in 
permitting plaintiff’s counsel on cross-examination to ask the wit- 
ness whether she believed that man to be the father of the 
bastard child. 


2. : EVIDENCE oF CHASTITY: HarRMLESS Error. The chastity 
of the prosecutrix at the time of the trial is not an issue in 
bastardy proceedings, and testimony concerning her reputation 
in that particular is irrelevant; but, if she is permitted to in- 
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troduce testimony to prove that reputation, the error is without 
prejudice to defendant. 


Instrucrions. In such proceedings the jury should not be 
instructed that they should consider whether or not, at or about 
the time the prosecutrix became pregnant, she associated with 
men other than defendant under such circumstances as to make 
it possible for her to have had sexual intercourse with them. 


A judgment for the prosecutrix in bastardy pro- 
ceedings will not be reversed because the court informed the 
jury that her uncorroborated testimony may be sufficient to 
sustain a verdict of guilty, where they are further instructed 
concerning the burden of proof, the duty of the jury to compare 
her testimony at the preliminary examination with that given 
before them, and the law of the case is given in other instruc- 
tions as favorable to defendant as the facts in the case warrant. 


APPEAL from the district court for Franklin county: 
Harry 8. DunGANn, JuDGE. Affirmed. 


A. H. Byrum and W. C. Dorsey, for appellant. 
George Marshall and W. H. Miller, contra. 


Root, J. 


Defendant was adjudged to be the father of plaintiff’s 
bastard child and charged with the payment of $950 for 
the support thereof. He appeals to this court. 

1. It is urged that the evidence does not support the 
verdict. The testimony is in irreconcilable conflict; but, 
if the jury believed plaintiff's statement, their verdict is 
supported by sufficient evidence. 

2. Defendant is plaintiffs. uncle by affinity, and for 
ten years preceding the birth of her child she resided with 
him and worked as a servant in his hotel. During the 
trial defendant’s wife testified in his behalf, and made a 
detailed statement concerning plaintiff’s alleged conduct 
with defendant’s transient patrons and regular boarders. 
The witness stated that her niece entertained those men 
jn the hotel kitchen and submitted to their caresses; that 
she carried a duplicate key to a Yale lock maintained 
on the door of a bedroom occupied by one of the boarders; 
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that she would go into the boarders’ rooms and remain 
in their company, and went out riding with young men. 
Many, but not all, of those alleged transactions occurred 
about the time plaintiff became pregnant. Upon cross- 
examination counsel for plaintiff asked the witness con- - 
cerning one of those men: “Do you believe ——-—— is 
the father of this child?” The witness answered “No.” 
Defendant’s counsel did not object to two of the ques- 
tions, but objected to the others as not proper cross- 
examination, incompetent and irrelevant. The objections 
were overruled. Counsel argue that a witness should 
testify to facts, that it is for the jury to draw whatever 
conclusions may fairly be deduced from the evidence, and 
that the court should exclude, so far as possible, the wit- 
ness’s inferences, conclusions and belief. Many cases 
are cited in support of the argument, but they deal with 
questions propounded upon direct examination. On 
cross-examination, immaterial and collateral matters 
may, in the sound discretion of the trial court, be inquired 
into where the examination tends to test the accuracy, 
veracity or credibility of the witness. Stephen, Evidence 
(Reynolds, 3d ed.) pp. 180, 181; Hanoff v. State, 87 Ohio 
St. 178; Village of Shelby v. Clagett, 46 Ohio St. 549. In 
In some cases the belief or impression produced on the 
witness’s mind at the time of the transaction to which 
he testifies is admitted as giving the necessary and proper 
color to his testimony. The rule was applied in Fraser 
v. Fraser, 5 Notes of Eccl. Cas. (Eing.) 11, 34, a divorce 
case. In that litigation a maid had testified to suspicious 
conduct on the part of her mistress and the co-respondent, 
and it was held proper to show that the witness did not 
draw the conclusion of guilt from the facts testified to by 
her. In Jordan v. State, 120 Ga: 864, it was held com- 
petent to impeach a witness, who had testified to lewd 
conduct by the prosecutrix, by proving that after knowl- 
edge of the facts he had declared the woman was chaste 
and virtuous. We think the court did not abuse its dis- 
cretion in ruling as it did. The witness was hostile to 
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plaintiff. In effect, she was suggesting, and asking the 
jury to believe, that plaintiff was a lewd woman, and that 
one of the men named by the witness was probably the 
father of the prosecutrix’ child. While we do not say 
error was committed in admitting the evidence, the court 
would have made no mistake in rejecting it. Not many 
cases come within an exception to the generally recog- 
nized rule that, outside of the cross-examination of wit- 
nesses who have testified to the genuineness of hand- 
writing, the belief of a witness should not be inquired 
into even on cross-examination. The exception should 
be applied cautiously and infrequently. 

3. On rebuttal plaintiff introduced testimony, over de- 
fendant’s objections, to show that her reputation for 
chastity was good in the community in which she resided. 
We agree with defendant’s counsel that the testimony 
was irrelevant, but disagree with them concerning its 
effect. It would have been erroneous to receive evidence 
concerning defendant’s. reputation for chastity. He did 
not admit his guilt, and proof of that reputation would 
in nowise tend to prove or disprove the material fact of 
parentage in issue in the case. So far as the mother is 
concerned, no such issue is presented. She, by her sworn 
complaint, alleges that she is unchaste. By introducing 
testimony of her reputation for chastity, she assumed a 
burden not cast upon her by the récord or the law. De- 
fendant could not have been prejudiced by her action, 
and for that reason this assignment of error should be 
overruled. Code, sec. 145. 

4, Instruction numbered 10, requested by defendant, 
should not have been given, because it made the possibil- 
ity, and not probability, that plaintiff had sexual inter- 
course with men other than defendant a factor in the 
case. 

The giving of instruction numbered 3 is also assigned 
as error. The instruction, in effect, informs the jurors 
that plaintiff is a competent witness, and need only prove 
her case by a preponderance of the evidence; that the jury 
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should take into consideration any variations in her tes- 
timony before the magistrate, compared with her testi- 
mony given at the trial, but, if they believed from a fair 
preponderance of the evidence that defendant was the 
father of the bastard, a verdict of guilty. might be sus- 
tained, although plaintift’s testimony was not corrobo- 
rated by other testimony. The criticism made is that 
the court singled out plaintiff’s testimony and sought to 
give it weight in the eyes of the jury. Reference to the 
fact that plaintiff’s testimony might sustain a verdict in 
her favor was unnecessary, but the jury were informed in 
other instructions that the burden was on plaintiff to 
prove her case by a preponderance of the evidence, and 
that the credibility of the wituesses was solely for the 
jury to determine. The instruction in no manner dis- 
paraged any witness who testified for, or evidence intro- 
duced by, the defendant, and he should not be granted a 
new trial because this instruction was given. Plaintiff’s 
counsel suggest that this instruction is a copy of part 
of an opinion of this court. This may be true, but it does 
not follow that every argument written in a particular 
case should be given as an instruction to a jury in another 
action of like character. 

The instructions, taken altogether, were fair to de- 
fendant, and the evidence, while conflicting, sustains the 
verdict. The judgment of the district court is 


AFFIRMED. 


GrEorGE H. MCCOLLUM, APPELLEE, V. CENTRAL GRANARIES 
ComPAny, APPELLANT. 


FILED DECEMBER 23,1909. No. 15,872. 


Appeal: New TRIAL: CONFLICTING EvipeENcE. Where conflicting testi- 
mony has been fairly submitted to a jury in an action at law, a 
new trial will not be granted if there is evidence sufficient to sus- 
tain the verdict, although this court might have found otherwise 
from a consideration of all of the evidence. 
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APPEAL from the district court for Harlan county: 
Harry S. DunGAN, JupGn. Affirmed. 


Hall, Woods & Pound and Keester & Myers, for ap- 
pellant. 


J. G. Thompson and John Everson, contra. 


Root, J. 


This is an action for the reasonable value of wheat 
sold and delivered by plaintiff to defendant. Defendant 
asks judgment for plaintiff’s alleged failure to deliver 
1,800 bushels of wheat. There was judgment for plain- 
tiff, and defendant appeals. 

The pleadings are somewhat inartificial; but, in sub- 
stance, defendant contends that it made an oral contract 
with plaintiff for the purchase of 1,700 to 2,000 bushels 
of wheat, two wagon-loads whereof were delivered, whereby 
the transaction was taken without the statute of frauds. 
Plaintiff asserts that no specific contract was made be- 
tween the parties hereto, but that he merely asked de- 
fendant’s agent what defendant was paying for wheat, 
and informed him that the witness had about 2,000 
bushels of said grain which he intended to market. 
Plaintiff further alleges that he sold defendant two wagon- 
loads of wheat on the market, without reference to any 
specific agreement. 

1. It is strenously urged that the verdict is not sus- 
tained by the evidence. Plaintiff and defendant’s agent, 
Mr. Whittaker, each gave his version of what was said 
and done at’ their conference, and it is impossible to 
reconcile their testimony. Some corroborating circum- 
stances appear in support of each witness, and it may 
be fairly said that defendant produced more relevant 
evidence than did the plaintiff. The jury, however, be- 
lieved the plaintiff, and he is not so strongly impeached 

46 
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as to justify us in rejecting his testimony. It is true, as 
urged, that plaintiff does not directly contradict some 
important testimony given by Mr. Whittaker and cor- 
roborated by the witness Mussleman, but, if plaintiff’s 
testimony concerning the transaction is correct, Whit- 
taker’s is not, and there is a contradiction in effect, if 
not in terms. 

2. The court committed no error in refusing to give in- 
struction numbered 1 requested by defendant. The issue 
was whether a contract had been made, not whether a 
reasonable person might consider from plaintiff’s conduct 
that a contract had been entered into. 

There is no error in the record prejudicial to defend- 
‘ant, and the judgnient of the district court is 


AFFIRMED. 


JOHN A. LUTHER V. STATE OF NEBRASKA, 
FireD DECEMBER 23,1909. No. 16,245. 


Criminal Law: MISDEMEANORS: FINES: IMPRISONMENT. When the 
district court assesses a fine in a misdemeanor case, it may, in 
its discretion, order the defendant to remain in the county jail 
until the fine and costs are satisfied. If no such order is made, 
the clerk has authority to issue an execution commanding the 
sheriff to collect the fine and costs by a levy upon and a sale of 
defendant’s goods and chattels, and, for want thereof, to levy upon 
defendant’s body and commit him to the county jail, there to re- 
main until the fine and costs shall be paid, secured to be paid, 
or otherwise discharged according to law. 


Error to the district court for Harlan county: Harry 
S. Duncan, Juper. Petition in error dismissed. 


John Everson, for plaintiff in error. 


William T. Thompson, Attorney General, and George 
W. Ayres, contra, 
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Root, J. 


November 14, 1906, plaintiff in error was fined $500 
and the costs of prosecution for violating the Slocumb law. 
Upon appeal to this court that judgment was affirmed. 
83 Neb. 455. The district court upon receipt of our man- 
date ordered an execution issued, to be levied upon de- 
fendant’s goods and chattels, and, for want thereof, upon 
his body, for the satisfaction of the judgment. The writ 
was issued and Luther committed to jail, and he again 
appeals to this court, contending that, since the district 
court, in 1906, did not order him to remain in jail until 
the judgment was satisfied, it could not thereafter direct 
his restraint for the satisfaction of the judgment. The 
criminal code provides: Section 497: ‘\Whenever a fine 
shall be the whole or part of a sentence, the court may, in 
its discretion, order that the person sentenced shall re- 
main confined in the county jail, until the amount of such 
fine and costs are paid.” Section 500: “In all cases 
wherein courts or magistrates have now or may hereafter 
have the power to punish offenses, either in whole or in 
part, by requiring the offender to pay a fine or costs, or 
both, the said courts or magistrates may make it a part 
of the sentence that the party stand committed and be 
imprisoned in the jail of the proper county until the same 
be paid, or secured to be paid, or the defendant is other- 
wise discharged according to law.” Section 521: “In all 
cases of misdemeanor in which courts or magistrates shall 
have power to fine any offender, and shall render judg: 
ment for such fine, it shall be lawful to issue executions 
for the same, with the costs taxed against said offender, 
to be levied on the goods and chattels of any such offender, 
and, for want of the same, upon the body of said offender, 
who shall thereupon be committed to the jail of the 
proper county until said fine and costs be paid, or secured 
to be paid, or the offender be otherwise discharged accord- 
ing to law.” Section 525 makes it the duty of the clerk 
of the district court to issue executions for the collection 
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of all unsatisfied and unreplevied judgments for fines and 
costs. Sections 500 and 521, supra, were evidently copied, 
in substance, from the Ohio criminal code. Warren, 
Ohio Cr. Law (1870) pt. 1, ch. 2, sees. 35, 36. 

In the Matter of Beal, 26 Ohio St. 195, it is held that 
the statute relating to executions refers to all cases where 
a fine has been imposed. -We are of opinion that a Jike 
construction should be given our code. Section 497, 
supra, enacts that the court, in its discretion, may order 
that the defendant “shall remain” in the county jail until 
the fine and costs are paid. If it were the intention of 
the lawmakers to exempt a defendant from bodily re- 
straint, unless the court ordered him to remain in cus- 
tody, section 521, supra, in so far as it provides that an 
execution for the collection.of a fine and costs shall com- 
mand the sheriff to levy upon the defendant’s body in 
case goods and chattels cannot be found for the satisfac- 
tion of the judgment, is surplusage. The more rational 
conclusion seems to be that the district court, in its dis- 
cretion, may permit a defendant, against whom a fine is 
assessed, to depart the court until such time as the clerk 
shall issue and the sheriff serve an execution for the col- 
lection of the fine and costs. The fact that the district 
court in the first instance did not order plaintiff in error 
to remain in the county jail until his fine and the costs 
taxed were satisfied does not exempt him from subsequent 
arrest upon an execution issued by the clerk. The second 
order made by the district court was unnecessary, but it 
does not prejudice plaintiff in error. 

The petition in error is therefore 

DISMISSED. 
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McCooK WATERWORKS COMPANY, APPELLANT, Vv. CITY OF 
McCook ET AL., APPELLEES. 


FILED DECEMBER 23,1909. No. 15,870. 


1, Cities: ORDINANCES: WATER RATES: INJUNCTION. Where a city, in 
the exercise of power delegated to it by the legislature, enacts 
an ordinance fixing the rates which a public service corporation 
may exact for water furnished to consumers, a court of equity 
should not interfere with the enforcement of the ordinance before 
there has been a fair trial showing the practical results of its 
actual operation, unless the rates are clearly confiscatory. 


2. : Presumptions. Rates which a public serv- 
ice corporation may exact for furnishing water to a city and its 
inhabitants are presumed to be lawful and reasonable, when 
fixed by an ordinance passed in the exercise of legislative power. 

3. Evmence. A public service corporation 


engaged in the business of furnishing water to a city and its 
inhabitants must make a full disclosure of the value of the 
property devoted to that purpose and of its earnings and expenses, 
when it assails as confiscatory rates fixed by ordinance. 


APPEAL from the district court for Red Willow county: 
Rospert C. Orr, JUDGE. Affirmed as modified. 


Morlan, Ritchie & Wolff, for appellant. 


J. R. McCarl, J. F. Cordeal, C. C. Flansburg and C. E. 
Eldred, contra. 


Ross, J. 


Plaintiff is a corporation owning a system of water- 
works in McCook, and is engaged in the business of sup- 
plying that city and its inhabitants with water. This is 
a suit against the mayor and members of the city council 
‘to enjoin them from enforcing ordinance number 186, 
which establishes plaintiff's rates or charges for furnish- 
ing water to consumers. The principal objection to the 
ordinance is that the rates fixed by it are so low as to be 
unremunerative and confiscatory. Upon a trial in the 
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district court the suit was dismissed, and plaintiff hag 
appealed. 

The rates established by the ordinance which plaintiff 
seeks to enjoin went into effect August 12, 1907, and on 
plaintiff's petition they were suspended by a restraining 
order in this case December 31, 1907. The trial took place 
in April following and the case was submitted to the court 
on plaintiff's evidence. Defendants declined to offer any 
proofs on their own behalf, but demurred to plaintifi’s. 
The demurrer was sustained, the restraining order dis- 
solved and the action dismissed May 8, 1908. One of the 
findings of the district court is: “There has not sufficient 
time elapsed since ordinance number 136 has been in 
effect to determine that the same would be confiscatory 
or not, or whether the same would be fair as between the 
plaintiff and defendants.” This finding seems to be justi- 
fied by the pleadings and proofs. The ordinance was 
only in force from August 12, 1907, to December 31, 1907, 
a period of less than five months. In the meantime the 
system of charges for water had been changed from flat 
rates to meter rates. The service and earnings between 
those dates had not been fully adjusted to the new con- 
ditions. The change of systems required consumers gen- 
erally to install meters, and many of them were not in 
use until late in the period during which the new rates 
were in force. The amount of water consumed -varied 
with the different seasons, and the trial of the ordinance 
did not include all of them. August 29, 1907, plaintiff’s 
power-house was destroyed by fire, and for a short time 
thereafter there was an interference with the water sup- 
ply. Under the flat rate system formerly in force the 
charges were collected in advance, but under the meter 
system collections were necessarily delayed until the 
meters registered the amount of water consumed. This 
affected the receipts for a time at least. The circum- 
stances and conditions mentioned make it clear that for 
lack of time a full and fair test of the earnings under the 
new rates had not been made, when they were suspended 
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by the restraining order. The finding quoted indicates 
the trial court considered a fair test of ordinance number 
136 and the practical results thereof material matters in 
reaching a conclusion. This course is in harmony with 
the doctrine recently announced by this court in an opin- 
ion by Judge Barnes in State v. Adams Hirpress Co., 
ante, p. 25. One of the rules stated in that case is: “A 
court of equity ought not to interfere with and strike 
down an act of the legislature fixing inaximuin express 
rates, before a fair trial has been made of continuing the 
business thereunder, and in advance of any actnal ex- 
perience of the practical result of such rates.” The su- 
preme court of the United States has applied the same 
principle to the rates fixed by a city ordinance for water 
supplied by a water company. In City of Knoxville v. 
Knoxville Water Co., 212 U. 8. 1, the following appears 
in the syllabus: “In determining whether a rate is con- 
fiscatory the court is not confined to evidence as to the 
income of the corporation affected for the fiscal year dur- 
ing, or preceding, that in which the rate was fixed; it 
may receive evidence ‘as to such income in subsequent 
years. Federal courts should not declare an ordinance 
fixing rates for a public service corporation unconstitu- 
tional and suspend its operation before it goes into effect 
unless the rate is clearly confiscatory; and, unless com- - 
plainant furnishes substantial evidence to that effect, the 
bill should be dismissed without prejudice to a further 
application to the courts if the rate after going into effect 
is actually confiscatory.” In the light of these decisions 
and the conditions already described, the correctness of 
the finding of the trial court that the ordinance was not 
tried long enough for a fair test is free from doubt. 
Plaintiff adduced proof of the value of its plant, of its 
operating expenses and of its earnings before the new 
rates had been fairly tested, and insists it is thereby shown 
that enforcement of the new rates will result in transact- 
ing business at a loss, and that therefore the ordinance is 
void. The sufficiency of evidence to overturn the rates 


680 NEBRASKA REPORTS. [ Von. 85 


McCook Waterworks Co. v. City of MeCook, 


must be considered with reference to the following prin- 
ciples: The power to fix the rates which plaintiff may 
exact for furnishing water to the city of McCook and its 
inhabitants was committed by the legislature to that 
municipality. Comp. St. 1907, ch. 14, art. I, sec. 69, subd. 
15; City of Knoxville v. Knoxville Water Co., 212 U.S. 1. 
When rates are fixed by ordinance in the exercise of such 
power, they are presumed to be reasonable, and in the 
present case the burden is on plaintiff to show by a pre- 
ponderance of the evidence that the ordinance is clearly 
invalid. In doing this it is incumbent on plaintiff to make 
a full disclosure of the value of the plant and of the earn- 
ings and expenses. State v. Adams Express Co., ante, p. 
25; City of Knoxville v. Knoxville Water Co., 212 U. S. 
1. Plaintiff's evidence, when considered with the estab- 
lished fact that the ordinance had not been subjected to 
a sufficient trial to show the practical results of its opera- 
tion, with the presumption that the rates are lawful and 
reasonable, and with the rule that the burden is on plain- 
tiff to make full disclosures, cannot be said to clearly 
show that the ordinance is confiscatory. 

Objection is also made to the title and form of the or- 
dinance, but no sufficient reason has been urged for strik- 
ing it down on these grounds. 

By appealing to the district court to annul the ordi- 
nance before its results had been fairly shown by actual 
operation, plaintiff should not be prevented from making 
a further application for relief, if a practical test results 
in the confiscation of property. The judgment of the 
district court will therefore be so modified as to dismiss 
the action without prejudice to plaintifi’s right to begin 
another suit, and as thus modified. will be affirmed. 


AFFIRMED AS MODIFIED. 
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MATILDA K. GARDINER, APPELLANT, v. CITY OF OMAHA, 
APPELLER. 


FILED DECEMBER 23,1909. No. 15,874. 


Cities: Vom ASSESSMENTS: RELEvY: STATUTES: VaLipiry. Section 
250, ch. 12a, Comp. St. 1909, the curative act authorizing cities 
of the metropolitan class to reassess void special assessments 
levied under the charter of 1897, is not void as class legislation, 
because it excludes from its operation void assessments levied 
under former charters. 


APPEAL from the the district court for Douglas county: 
Lez S. ESTELLE, JupGE. Affirmed. 


W. H. Herdman and W. J. Coad, for appellant. 
Harry E. Burnam and John A. Rine, contra. 


Ross, J. 


This is a suit to enjoin the collection of a paving as- 
sessment of $80.64, which had been levied against a lot 
owned by plaintiff in the city of Omaha. Invalidity of a 
curative statute authorizing the assessment is the ground 
on which the injunction is sought. The district court up- 
held the act and sustained a demurrer to the petition. 
From a dismissal of the action plaintiff has appealed. 

The following statements are summarized from the peti- 
tion: In 1898 defendant levied against plaintiff’s lot a 
void paving assessment which was canceled by a decree 
of the district court for Douglas county in 1904. In 1906 
defendant reassessed the same lot for the same improve- 
ment, and in doing so assumed to exercise a power con- 
ferred by a curative act passed by the legislature of 1903 
in the following form: “Whenever any special assessment 
or assessments upon any lot, or lots, block, lands, or 
parcels of Jands for any of the local improvements which 

*have heretofore been made under the provisions of an act 
entitled ‘An act incorporating metropolitan cities and 
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defining, prescribing and regulating their duties, powers 
and government, and to repeal an act entitled “An act in- 
corporating metropolitan cities and defining, regulating 
and prescribing their duties, powers and governments,” 
approved March 30, 1887, and all acts amendatory thereof, 
being chapter 12a of the seventh edition of the Compiled 
Statutes of the state of Nebraska (edition of 1895) en- 
titled “Cities of the Metropolitan Class”’ which passed 
and took effect March 15, 1897, are invalid, uncollectible 
or void or are found or adjudged by any court to be in- 
valid, uncollectible or void for any reason whether be- 
cause of the lack of a petition of the property owners or 
any insufficiency, irregularity or informality in said 
original petition therefor, or because of any defect, ir- 
regularity or invalidity in any of the proceedings on ac- 
count of failure to observe any of the prerequisites or 
requirements of the said act or of the ordinances or reso- 
lutions of such city or rules adopted by the city council 
of such city, whether such defects are jurisdictional or 
otherwise, or whenever any such special assessment or 
assessments have been paid under protest and the money 
so paid has been recovered back from such city or may 
hereafter be recovered back from such city for any reason 
whether because of the lack of a petition of the property 
owners or any insufficiency, irregularity or informality 
in said original petition therefor or because of any de- 
fect, irregularity or invalidity in any of the proceedings 
on account of the failure to observe any of the prerequi- 
sites or requirements of said act or of the ordinances or 
resolutions of such city or rules adopted by the city coun- 
cil of such city, whether such defects are jurisdictional or 
otherwise, then in either case, the mayor and city council 
for the purpose of assisting in the payment of the cost 
of such improvement shall have the power to levy a 
new assessment or a reassessment of special taxes 
upon said lot, lots, blocks, lands, or parcels of lands 
upon which the former assessment is found to be invalid 
or uncollectible, or has been decreed or adjudged or found 
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to be invalid, uncollectible or void. Such special assess- 
ments so levied shall be in proportion to and not in excess 
of the special benefits derived by such property, as com- 
pared with the special benefits received by other proper- 
ties on account of such improvements as found by the city 
council sitting as a board of equalization, after notice as 
required by law for the equalization of assessments in the 
first instance, and the mayor and city council shall deduct 
from such benefits and allow as a credit before such new 
assessment or reassessment an amount equal to the sum 
of the instalments of the original levy paid upon said 
property, except where said amount was paid under pro- 
test. Provided further that all proceedings connected 
with the making of any such local improvements under 
said act are hereby retrospectively legalized and validated 
and all defects in such proceedings are hereby cured, but 
the assessments heretofore levied’ therefor shall not 
thereby be legalized or cured, but new assessments and 
reassessments may be levied for such improvements after 
a new equalization as hereinbefore provided.” Laws 1903, 
ch. 15; Comp. St. 1909, ch. 12a, sec. 250. 

It is the reassessment under this act which plaintiff 
seeks to enjoin, and the petition further states: The legis- 
lation applies to void assessments levied subsequent to 
March 15, 1897, but excludes those levied at earlier dates. 
By general law Omaha became a city of the metropolitan 
class March 380, 1887, and since that time has continuously 
exercised statutory authority to make public improve- 
ments and to assess property benefited thereby. Many 
levies for the purpose stated were made prior to April 10, 
1903, when the curative act became effective, and large 
sums thus assessed have been declared void by the courts. 
Of such canceled assessments the greater part, both in 
number of levies and in amount of taxes was levied prior 
to March 15, 1897. Many public improvements which 
were made in contemplation of the payment of special as- 
sessments subsequently canceled were in good condition 
April 10, 1908, though constructed prior to March 15, 
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1897, and many were worn out April 10, 1903, though 
constructed after March 15, 1897. 

Plaintiff asserts that the facts pleaded by her show the 
curative act under which her lot was assessed affects di- 
versely the rights and property of persons and classes 
similarly situated, and that it is founded on a classifica- 
tion so arbitrary, capricious and unreasonable, and is in 
its operation so partial, invidious and discriminatory, as 
to be within the inhibition of the constitutional provisions 
relating to due process of law, to equal protection of the 
law, and to special or class legislation forbidden by the 
folowing provisions: “The legislature shall not pass 
local or special laws in any of the following cases, that is 
to say: * * * Incorporating cities, towns, and villages, 
or changing or aniending the charter of any town, city or 
village. * * * In all other cases where a gencral law 
can be made applicable, no special law shall be enacted.” 
Const., art. III, sec. 15. An able argument has been 
presented in support of the proposition that the legisla- 
ture in making time the basis of its classification, and in 
fixing March 15, 1897, as the dividing line between void 
assessments included within and void assessments ex- 
cluded from the operation of the curative act, violated the 
rule that a classification for the purpose of legislation 
“must rest on some reason of public policy, some sub- 
stantial difference of situation or circumstances, that 
would naturally suggest the justice or expediency of di- 
verse legislation with respect to the subjects classified.” 
State v. Farmers & Merchants Irrigation Co., 59 Neb. 1. 
The argument assailing the classification, however, does 
not seem to be conclusive. The act applies to and without 
discrimination includes invalid, uncollectible, void and 
canceled special assessments levied under the metropoli- 
tan charter which became effective March 15, 1897. 
Such assessments are not “taxes” in the ordinary sense 
of that word, but are employed as a means of requiring 
owners of property specially benefited by city improve 
ments to contribute to the cost of making them. The 
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power of the legislature to confer on a municipality au- 
thority to make public improvements and to assess prop- 
erty specially benefited thereby is conferred in direct 
language by the following provision of section 6, art. IX 
of the constitution: “The legislature may vest the cor- 
porate authorities of cities, towns and villages, with 
power to make local improvements by special assessment, 
or by special taxation of property benefited.” The legis- 
lature may withhold or grant this power. That it may 
require a city to exercise it within a reasonable time, if 
granted, is too plain for argument. Time is certainly a 
reasonable basis of classification in determining how far 
back a city may go when exercising its power to relevy 
void special assessments. Would the condition of im- 
provements or the present benefits to property be a more 
reasonable basis? The difficulty of framing a law with 
that end in view, or perceiving its application to any case 
and of enforcing its provisions would at least suggest 
questions as to its practicability. In any event the time 
for barring relevies or void special assessments is within 
the discretion of the lawmakers. It will be presumed 
that they acted with full knowledge of the conditions 
relating to that subject. The reasons of public policy 
which prompted them to make time the basis of their 
classification may not appear on the face of the act or in 
plaintiffs petition. Circumstances affecting sales of real 
estate, transfers of titles, and other matters relating to 
the public welfare may have suggested the repose of void 
assessments levied under former charters. It will be fur- 
ther observed that the lawmakers excluded from the ope- 
ration of the law all void special assessments levied dur- 
ing or preceding a period of financial and industrial 
depression. When doing so they may have had knowledge 
of conditions which made the results of the panic impor- 
tant considerations in limiting to subsequent assessments 
the municipal power granted by the curative act. A classi- 
fication based on time is not necessarily unreasonable, 
when applied to the facts pleaded. Whenever the legisla- 
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ture limits the time for filing a claim against a city, for re- 
deeming land from a tax sale, or for bringing a suit, time 
is made an element in classification. Under laws of that 
character one person may enjoy the benefit of a remedy 
which by reason of a day’s difference in time is denied to 
another; but the latter, for that reason, is not deprived 
of due process of law or of the equal protection of the law, 
and such statutes are not void as class legislation. The 
reasons for sustaining statutes of limitations apply to 
plaintiff's objections to the act in question. In arguirg 
this point counsel for defendant cited Hall v. Street Com- 
missioners, 177 Mass. 434, a case involving the validity of 
a curative act relating to the city of Boston, and contain- 
ing the following provision: “The board of street com- 
missioners of said city, at any time within two years after 
any new sewer or drain for the collection or disposal of 
sewage or of surface or ground water is completed, shall 
assess upon the several estates especially benefited by such 
sewer or drain a proportional part of the cost thereof, not 
exceeding in amount the sum of four dollars per linear 
foot. Any such assessment which shall be found to be 
invalid and is unpaid, or which shall have been recovered 
back, may be reassessed by said board to the amount for 
which and to the person to whom the original assessment 
ought to have been made.” The opinion was delivered by 
Chief Justice Holmes, now a member of the supreme court 
of the United States, who said: “We see no objection to 
the statute in the fact that the statute does not apply to 
any sewer built before a certain date, it does not matter 
precisely what. Such a limit of liability by time is no 
more unreasonable or contrary to any principle of con- 
stitutional right than is a statute of limitations.” 

For the reasons given, the district court did not err 
_ in upholding the act assailed by plaintiff, and the judg- 


ment is 
AFFIRMED. 
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GEORGE SOWERWINE ET AL., APPELLEES, V. CENTRAL IRzI- 
GATION DISTRICT, APPELLANT.* 


FiteD DECEMBER 23,1909. No. 15,866. 


1. Waters: IRRIGATION DISTRICTS: CoUNTY BoARDS: Powers. “An or- 
der of the county board establishing and defining the boundaries 
of an irrigation district in pursuance of the provisions of section 
2, art. III, ch. 98a¢, Comp. St. (Ann. St., sec. 6823), is conclusive, 
at least in a collateral proceeding, on the question whether the 
lands included therein will be benefited by irrigation by the sys- 
tem therein contemplated; aliter, on the question whether any 
of such lands cannot, from some natural cause, be irrigated 
thereby.” Andrews v. Lillian Irrigation District, 66 Neb. 461. 


Deracnina Lanps. “After an irrigation district 
has heen duly organized, the statutory procedure prescribed in 
said chapter for detaching lands, other than those which cannot 
from some natural cause be irrigated, is exclusive.” Andrews 
v, Lillian Irrigation District, 66 Neb. 461. 


3. Appeal: SpecraL Finpincs. In a case appealed to this court upon 
the special findings of the trial court, this court cannot add to or 
take from the language of the trial court or enlarge the scope 
of its findings. 


4. Waters: [rRIGATION DISTRICTS: DETACHING LANDS: EVIDENCE. Where 
the owner of land proceeds in equity to have the same detached 
from an irrigation district, in order to defeat the jurisdiction 
of the county board it must be clearly shown, and in like man- 
ner found by the court, that the land embraced within the dis 
trict is in fact such that from some natural cause it is non- 
irrigable, or is expressly exempted by statute from the operation 
of the law providing for the organization of irrigation districts 
and the taxing of lands within the boundary of such district 
for irrigation purposes, 


APPEAL from the district court for Scott’s Bluff county: 
HANSON M. Grimés, Juves. Leversed and dismissed. 


L. L. Raymond and James E. Philpott, for appellant. 
Wright & Wright, contra. 


Fawcett, J. 
This suit was brought in the district court for Scott’s 
Bluff county by plaintiffs _jointly, who are the separate 


is ~* Rehearing ‘denied and case , remanded, 
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owners of the lands described in the petition, for the pur- 
pose of having said lands detached from the irrigation 
district of defendant. The allegations in the petition are 
that all of lot 3 in section 31, lots 5 and 6 in section 
32, lot 2 in section 5, and all of that part of the S. E. 
4 of the 8. E. 4 of section 31, and lot 1 in section 6, and 
lots 3 and 4 in section 5, lying and situated north of a line 
particularly described, “are low, wet and swampy lands, 
situated near and lying along the south bank of the North 
Platte river, and that a portion of said lands are now 
covered with water from natural causes, and all of said 
lands are totally unfit for irrigation, and it will be neces- 
sary to drain the same before the same can be farnied; 
that all of said lands are so situated that the irrigation 
of the same or flowing water thereon from defendant’s 
canal will result in great and irreparable injury thereto 
and to the owners tliereof, the plaintiffs herein; and the 
plaintiffs have no adequate remedy at law; that the de- 
fendant has caused taxes to be levied against said lands 
for irrigation purposes for the years 1903, 1904, and 1905, 
in the total sum of $724.95, and have caused the same to 
be entered on the tax rolls of Scott’s Bluff county in the 
manner provided by law, and which taxes now stand of 
record together with claim for interest and penalities as 
an apparent lien against said lands and as a cloud on the 
plaintiff’s title thereto, and have levied taxes on said lands 
for the year 1906, which are not yet made of record in the 
office of the county treasurer of said county.” The prayer 
is that the lands be detached from said irrigation district; 
for an injunction enjoining the levying and collection of 
taxes for irrigation purposes; that the taxes already as- 
sessed be declared null and void, and the cloud on plain- 
tiffs’ title removed and plaintiffs’ title quieted. The an- 
swer admits that plaintiffs are the respective owners of 
the lands set out in their petition; that defendant is an 
irrigation district; that it has caused taxes to be levied as 
alleged, and denies generally all allegations in the peti- 
tion not specifically admitted. And, for further answer, 
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it alleges: “That at the time and before the organization 
of the defendant as an irrigation district, as aforesaid, the 
lands set out in plaintiffs’ petition were susceptible to 
irrigation, and of such character, location, and elevation 
as to be, and the said lands were, benefited by irrigation 
furnished by the canal or ditch of the defendant, and that 
said lands were accordingly, and by and with the knowl- 
edge and full consent of the plaintiffs, included in and 
made a part of said irrigation district.” The pleadings 
contain numerous other allegations and denials involving 
the question of estoppel, which, for the determination of 
this case, we do not deem it necessary to consider. There 
was a trial to the court and decree for plaintiffs, based 
upon special findings, from which defendant appeals. No 
bill of exceptions is presented, defendant basing its claim 
for a reversal upon the special findings of the court. 
Plaintiffs base their right to the relief demanded upon 
section 49, art. III, ch. 93a, Comp. St. 1903, which pro- 
vides that in no case shall land, which from some natural 
cause cannot be irrigated, be held in any irrigation dis- 
trict or taxed for irrigation purposes. The special findings 
in the decree are: (1) That the plaintiff, George Sower- 
wine, is the owner in fee of the lands claimed by him; 
(2) that plaintiff Elizabeth Sowerwine is the owner in 
fee of the lands claimed by her; (3) that all of said lands 
are included in and are a part of the defendant irrigation 
district; (4) as to lot 3 in section 31, lots 5 and 6 in sec- 
tion 32, lot 2 in section 5, and all that part of the S. E. 
4 of the S. E. } of section 31, and lot 1 in section 6, and 
lots 3 and 4 in section 5, lying and situated north of the 
particular line above referred to, the court finds “that 
down through the central part of the same, from the west 
to the east, is a slough which holds more or less water 
during the entire year; that the North Platte river main- 
tains its highest stage from about the Ist day of May 
until from the middle of July to the Ist of August; that 
during high water in the river said slough becomes prac- 
47 
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tically full of water, and the part of the said land involved 
herein is more or less wet and spongy, and at different 
places has standing water holes of greater or less dimen- 
sions; that during the low water period of the year in the 
river, from about August to May, said slough becomes 
practically dry, and the land involved is dry; that the 
balance of said land is practically all dry and fit to be 
mowed, and the same has been mowed for hay for a num- 
ber of years; that during the irrigation season said land is 
rendered more or less wet by reason of seepage from the 
central ditch and the laterals therefrom being throfn on 
the land herein.” In its fifth finding the court proceeds 
to make findings in relation to the question of estoppel 
above referred to, and then recites: “By their acts in 
the premises and their personal knowledge they (plain- 
tiffs) ought to be bound by the judgment of the county 
board in the formation of the defendant district including 
the lands involved therein, and in good conscience ought 
to be estopped from complaining at this late date, but 
under the doctrine laid down in the Custer county case, 
as well as the case of Walsh v. Lincoln County, the board 
was without jurisdiction to include the lands involved 
therein in the defendant’s district; that the defendant has 
caused to be levied taxes against said lands for irrigation 
purposes for the years 1908, 1904 and 1905, in the total 
sum of $724.95; that the same are null and void because 
of said land being exempted under the statutes as con- 
strued by the supreme court, and it is therefore adjudged 
that said lands (the lands described in the petition) be, 
and the same are, hereby detached from said central ir- 
rigation district, and the defendant and all persons acting 
for and on behalf of the defendant district are enjoined 
from levying any taxes against said land for irrigation 
purposes; that the said taxes heretofore levied be, and the 
same are, adjudged to be null and void and no lien on or 
against said land, and plaintiffs’ said lands are quieted in 
them as against all said taxes.” 

The case referred to in the findings of the court as “the 
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Custer county case” is Andrews v. Lallian Irrigation Dis- 
trict (on rehearing) 66 Neb. 461. The case of “Walsh v. 
Lincoln County,” referred to in the court’s findings, is 
reported as State v. Several Parcels of Land, 80 Neb. 
424. We do not think either of these cases will bear the 
construction which the trial court seems to have put upon 
them. In Andrews v. Lillian Irrigation District the peti- 
tion was substantially the same as in the case at bar. It 
alleged that the lands sought to be detached were low, 
wet, swampy lands, totally unfit for irrigation, and which 
required drainage of the water naturally standing thereon 
before they could be made fit or used for agricultural pur- 
poses. The defendant in that case filed a general de- 
murrer to the petition, which was sustained by the trial 
court. The demurrer, of course, admitted the allegations 
of the petition as to the character of the lands, and we 
said: “This, we think, for the purposes of the demurrer, 
is equivalent to alleging that the lands were nonirrigable; 
that from natural causes they could not be irrigated by 
the proposed system of irrigation.” In discussing the 
matter, on page 466, HoLcoms, J., said: “Section 49 of 
said chapter provides that in no case shall land, which 
from some natural cause cannot be irrigated, be held in 
any irrigation district, or taxed for irrigation purposes. 
Thus it will be seen that the act under consideration 
clearly distinguishes between land which would not be 
benefited by irrigation and such as from some natural 
causes is nonirrigable. As already shown, whether a par- 
ticular tract of land will be benefited by a proposed sys- 
tem of irrigation is a question which the legislature has 
confided to the county board. Whether a particular tract 
of land from some natural cause cannot be irrigated is a 
question which goes to the jurisdiction of the county 
board over such tract and may be raised at any time in 
a proper case, because section 49, supra, expressly denies 
the jurisdiction of the county board to include such land 
in an irrigation district, or to tax it for irrigation pur- 
poses.” In the case at bar the allegation that the lands are 


- 
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low, wet, swampy lands and will require drainage before 
they can be made fit for agricultural purposes is expressly 
negatived by defendant’s answer, and is not sustained by 
the special findings of the court. .We do not think a find- 
ing that during three months of the year a slough running 
through the land is practically full of water, and a part 
of the land involved is more or less wet and spongy and 
at different places has standing water holes of greater or 
less dimensions, while during the low water period ex- 
tending through the other nine months of the year the 
slough is practically dry and the land involved is dry, 
can be held to be tantamount to a finding that the lands 
“are totally unfit for irrigation,” as alleged in plaintiffs’ 
petition. 

In State v. Several Parcels of Land, 80 Neb. 424, re- 
ferred to in the findings of the court as Walsh v. Linccln 
County, the lands were under an irrigation ditch which 
had been constructed before the enactment of the district 
irrigation law. After the enactment of that law the Sub- 
urban Irrigation District filed a claim with the secretary 
of the state board of irrigation for the appropriation of 
' water to irrigate the lands in controversy, with other 
lands. Subsequently the order of the county board es- 
tablishing such district was made. The directors of the 
Suburban Irrigation District then proceeded to levy taxes 
upon the lands in controversy. The section of the statute 
under which the owner of the land claimed exemption was 
as follows: “Provided, that where ditches or canals have 
been constructed before the passage of this act of suffi- 
cient capacity to water the land thereunder for which the 
water taken in such ditches is appropriated, such ditches 
and franchises and the land subject to be watered thereby 
shall be exempt from the operation of this law.” Comp. 
St. 1908, ch. 93a, art. III, sec. 1. The evidence clearly 
established the fact that the first ditch had been con- 
structed before the passage of the act; that it was of suffi- 
cient capacity.to water the land thereunder, and that the 
jJand in controversy was under that ditch. In consider- 
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ing thet case we said: “The reasoning of this case (An- 
drews v. Lillian Irrigation District) applies to the ques- 
tion we are considering. If the provision that land which 
cannot, from any natural cause, be irrigated by a ditch 
excludes it from the jurisdiction of the county board, 
certainly the provision that land subject to be watered 
by a ditch constructed before the passage of the act and of 
sufficient capacity to water the same shall be exempt from 
the operation of the law would prevent the county board 
from passing upon and determining this question.” We 
adhere to both of the cases referred to, but are unable 
to see how they can be applied to the case at bar. We 
think the findings of the court in the case under con- 
sideration clearly show that this case comes within that 
class which are for the determination of the board. If 
it is only during high water that the land is “more or less 
wet and spongy and at different places has standing water 
holes of greater or less dimensions” for three months in 
the year, but during the other nine months is dry, the 
court cannot say, as a matter of law, that it is non- 
irrigable, so as to bring it within the rule of Andrews v. 
Tallian Irrigation District. 

It is contended by plaintiffs that the only theory on 
which the court could have made its finding, “that under 
the doctrine laid down in the Custer county case, as well 
as the case of Walsh v. Lincoln County, the board was 
without jurisdiction to include the lands involved therein 
in the defendant district,” was to find that the lands by 
reason of their condition from natural causes were non- - 
irrigable. They add: “And we think that the court’s 
findings show that the land was, in fact, nonirrigable.” 
We are unable to concur in either of these statements. In 
our opinion the court’s findings do not show that the 
land was, in fact, nonirrigable, and we cannot add to or 
take from the language of the court, or enlarge the scope 
of its findings, by construction. In order to defeat the 
jurisdiction of the county board, it must be clearly shown, 
and in like manner found by the court, that the lands 
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embraced within the district are, in fact, nonirrigable. 
If, under the facts as found by the court, there is any 
doubt on that subject, such doubt must be resolved in 
favor of the jurisdiction of the board, and the parties left 
to the remedy provided by statute. This being, therefore, 
a case for the consideration of the board, then the order 
of the county board establishing and defining the bound- 
aries of the district is conclusive, at least in this collateral 
proceeding, on the question whether the lands included 
will be benefited by irrigation. In such a case the second 
paragraph of the syllabus in Andrews v. Lillion Irrigation 
District, 66 Neb. 461, applies: “After an irrigation dis- 
trict has been duly organized, the statutory procedure 
prescribed in said chapter for detaching lands, other than 
those which cannot from some natural cause be irrigated, 
is exclusive.” 

The judgment of the district court is therefore reversed, 
and the suit dismissed. 

REVERSED AND DISMISSED. 


JOSEPH S. CHRISTENSEN, APPELLANT, V. OMAHA & COUNCIL 
BLUFFS STREET RAILWAY COMPANY, APPELLEE. 


Fitep DECEMBER 23,1909. No. 15,797. 


1. Appeal: INSTRUCTIONS: REvIEw. Where the evidence would sustain 
no verdict except that rendered by the jury, assigned errors in 
giving or refusing instructions may be disregarded on appeal. 


2. New Trial: Nerw ty DIScovVERED EVIDENCE: DISCRETION OF CoURT. 
A motion for a new trial on the ground of newly discovered 
evidence is addressed to the sound judicial discretion of the 
court, and will not be overruled unless a clear abuse of discretion 
is shown. 


3. Street Railways: INJURY To PEDESTRIAN: NEGLIGENCE. The evidence 
examined, discussed in the opinion, and held sufficient to sus- 
tain the verdict of the jury. 
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APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JuDGE. Affirmed. 


J. L. Kaley and H. H. Bowes, for appellant. 
John L. Webster and W. J. Connell, contra. 


DEAN, J. 


Joseph S. Christensen sued the defendant on March 4, 
1905, to recover for personal injuries caused by reason 
of the alleged negligence of an employee of defendant in 
running one of its electric street railway cars “in Omaha. 
The case was tried to a jury, and a verdict returned in 
favor of the company, upon which judgment was ren- 
(dered, and plaintiff appeals. 

The petition alleges, in substance, that the injury oc- 
curred about 9 o’clock in the evening of April 18, 1903, 
as plaintiff was in the act of stepping on defendant’s track 
on Twenty-fourth street near Willis avenue; that the car 
approached him from the south at such a high rate of 
speed that he was unable to cross the track without being 
struck by the car; that, while he was in the act of step- 
ping back from the track, he was suddenly struck on the 
leg by the car fender, and the left side of his face came in 
contact with the car; that he was thereby knocked down, 
and his right hand bruised by the car wheels, so that it 
hecame necessary to amputate two fingers; that at the time 
of the accident it was dark, and the street was lighted by 
an are lamp suspended over the center of the intersection 
of Twenty-fourth street and Willis avenue; that, but for 
the negligence of the motorman, he might have seen and 
(discovered plaintiff’s presence and stopped the car; that 
the motorman negligently omitted to sound the gong or 
to give plaintiff any warning of the car’s approach; that 
plaintiff was walking north, with his back toward the 
approaching car, and was unaware of its approach, and, 
but for the motorman’s negligence, he could have stopped 
the car before the accident; that, if the motorman had 
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dvopyed the car fender, the iniury would have been 
avoided; that plaintiff is thereby permanently disabled, 
and for two months has been unable to earn wages, and has 
expended $50 for medical attention, by reason of the 
injury, and is damaged in the sum of $5,000. 

The defendant’s answer, in substance, alleges that it 
operates a double line of electric street railway cars on 
Twenty-fourth street; that the north-bound cars pass 
along the east track and the sounth-bound cars pass along 
the west track at frequent intervals, all of which plain- 
tiff well knew; that at the time of the accident plaintiff, 
without léoking or listening to discover the approach of a 
car, carelessly and negligently, while crossing the street 
diagonally, and without exercising ordinary care, stepped 
up to the west rail of the east track at a time when a car 
was passing north thereon, and thereby came in contact 
with the front end of the car, but back of the vestibule 
thereof. Defendant denies that the motorman saw plain- 
tiff at the track long enough before the accident to stop 
the car; alleges that prior to the accident, and as soon as 
he observed the dangerous position of plaintiff, the motor- 
mman sounded the gong, and stopped the car as soon as it 
was possible to do so; that when plaintiff approached the 
west rail of the east track he was within 6 or 7 feet 
thereof, and in front of the approaching car, and that it 
was impossible to stop the car within that space; that 
there was no reason why plaintiff could not have seen the 
approaching car; that the headlight was lighted, and with- 
in the car was lighted with electric lamps, and was thus 
plainly visible to plaintiff for a distance of several blocks; 
that when the accident occurred the car was running at 
the ordinary rate of speed; that plaintiff was intoxicated 
at the time, which was then unknown to defendant, its 
agents and servants. The defendant denies generally the 
averments of the petition that are not specially denied in 
the answer, and alleges that whatever injuries the plain- 
tiff sustained were the result of his «wn negligence. 

The plaintiff, in his reply, admits that he was intoxi- 
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cated when in the act of crossing the street at the time 
the injury occurred, and alleges that just before the ac- 
cident his movements and acts clearly indicated his con- 
dition, and that the motorman by the exercise of reason. 
able and ordinary care and diligence could have discerne¢ 
that he was intoxicated. He denies generally the allega- 
tions of new matter in the answer. 

Twenty-fourth street in the city of Omaha extends north 
and south, and it is undisputed that defendant maintains 
thereon two parallel street railway tracks where its elec- 
trically propelled cars run at frequent intervals, the north 
bound cars running on the east track, and the south- 
bound cars runuing on-the west track, and that the scene 
of the accident complained of is located on Twenty-fourth 
street near the intersection of Willis avenue, where a 
lighted electric arc lamp was suspended at the time plain- 
tiff was injured. It is also undisputed that on the night 
and at the hour in question it was dark, cloudy and misty 
and had recently been raining. It is likewise without 
dispute that at about 9 o’clock in the evening of the acci- 
dent plaintiff left a saloon on the west side of Twenty- 
fourth street, and about two blocks south of where the 
accident occurred, and that he was then intoxicated. 

Plaintiff testifies that when he left the saloon he walked 
north on the west side of Twenty-fourth street about two 
blocks, when he left the sidewalk and started to cross the 
street in aediagonal direction, and just before he reached 
the middle of the street he turned to the north and walked 
in that direction between the east and west tracks about 60 
feet, when he heard the approaching car, and, suddenly 
realizing that it was just behind him, he turned to get 
out of the way, when the car fender, which had not been 
lowered, struck the inside of his left leg about midway 
between the ankle and the knee. He says the blow threw — 
him toward and in collision with the car, the latter as it 
approached coming in contact with his face with such 
violence that he thereby became unconscious. He testifies 
that the injury to his leg was such that it was black ané 


698 NEBRASKA REPORTS. [ Vou. 85 


Christensen v. Omaha & C. B. Street R. Co. 


blue, and that it caused him to limp for about two weeks. 
As a result of the blow, he says he fell in such a way that 
che wheels of the car ran over the first and second fingers 
.of his right hand, so that it became necessary to amputate 
them. He does not know anything about the rate of speed 
at which the car was running, and says he heard no warn- 
ing. On cross-examination he admits that a car approach- 
ing the point of the accident from the south can be seen 
for a distance of about five blocks, and that, if he had 
looked in that direction, he thinks he could have seen the 
car, and says he knew the cars passed there every few 
minutes, but he did not think about it at that time. It 
is in evidence that plaintiff's hearing and eyesight are 
good. 

F. Gilliam testified, on the part of plaintiff, that he 
was in the saloon for about an hour before the plaintiff’s 
departure, and saw him go away intoxicated; that one 
William Holmes, who was in charge of the saloon that 
evening, requested him to follow the plaintiff and see that 
he reached his home safely; and that, in pursuance of 
Holmes’ request, he left the saloon about 5 minutes after 
plaintiff, and followed him, but at a distance of about 
one block behind, and, gaining on him, saw plaintiff start 
to cross Twenty-fourth street in a northeasterly direction. 
Gilliam says he was a little over half a block away when 
the accident occurred, but that he shortly thereafter ar- 
rived at the scene, and overheard a statemefit made by 
some one to the effect that he had “run over him all right 
enough,” to which some one replied, “I told you you would 
run over that drunken man,” or words to that effect. He 
does not profess with certainty to identify either spokes- 
man, but thought one of them was an employee of the 
company. When the car stopped he says it was about 
three car lengths beyond the point where the accident 
occurred and where plaintiff was lying. He says he did 
not hear the gong sounded. 

Five or six witnesses were called by defendant, who 
were present imniediately after the accident occurred, and 
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they testified that they had no recollection of seeing Gil- 
liam there at the time. Witness King, the motorman, and 
witness Mason, who was with him, testified that they did 
not use the language imputed to them by Gilliam, nor did 
they hear the language or the import thereof repeated by 
any person. Holmes denied that he ever requested Gil- 
liam to follow the plaintiff, and testified that he did not 
know when Christensen left the saloon. The material 
part of Gilliam’s testimony is uncorroborated, and its pro- 
bative value before the jury was evidently destroyed by 
the testimony of several witnesses who knew him, and who 
testified that his general reputation for honesty, truth and 
veracity in Omaha was bad. That the jury refused to 
consider his testimony is established by the affidavit of . 
one of plaintiff’s atturneys, who says that after the trial 
several of the jurors who sat in the case so informed him, 
without any solicitation. 

W. E. Mason, a former motorman in the employ of de- 
fendant, testified that at the time of the accident he was 
a passenger, standing in the left side of the vestibule with 
the motorman who was running the car, and that he was 
looking ahead. He says the tracks were damp and wet, 
a condition that makes it difficult to make a quick stop. 
He saw plaintiff coming from the northwest and proceed- 
ing to the southeast between the east and west tracks, and 
when within about two feet of the car halted, and then 
lunged forward, when the front corner of the car just 
behind the vestibule struck him, and he fell. He says 
that when plaintiff halted he called out to Mr. West, the 
motorman: “Hold on! There comes a drunk’”—and that 
the motorman shut off the current, tapped the gong, and 
immediately applied the brakes, and that the car came to 
a sudden stop. He says he was not talking to the motor- 
man. He testified that plaintiff was not on the east track 
at any time before the accident, and that the fender did 
not strike him. When the car stopped he says plaintiff 
was lying near the trucks of the rear wheels. Dr. Adams, 
now a practicing physician, testified that on the night of 
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the accident he was the conductor of the car that inflicted 
the injury, and says that just before the accident he heard 
the gong, and that the car came to a stop so suddenly that 
it threw him forward, and that when it stopped plaintiff 
was lying even with the back platform. C. H. Peterson, a 
teamster, was a passenger, riding on the rear platform, 
and says he heard the gong sounded, and the car stopped 
so short that it threw him from the rear rail of the car to 
the platform. Dr. Ellis, the physician who attended 
plaintiff after he was injured, testifies that he discovered 
upon the person of his patient no injuries except the in- 
jury to his hand and the one on the left side of his face, 
and he does not recall that any complaint was made to 
him of any others. He says he made a careful examina- 
tion of plaintiff for the purpose of discovering the extent 
of his injuries, and did not find anything aside from those 
mentioned that were sufficient to attract attention. G. M. 
King, now a carpenter, was the motorman on the car with 
which plaintiff came in contact. He says the evening was 
cloudy and rainy, and that the electric headlight of the 
car was lighted, and the interior was illuminated by the 
electric lamps. He corroborates the testimony of witness 
Mason with reference to his position and opportunity to 
observe the objects which the car approached, and says 
that just’as they arrived under the arc light Mason said, 
“Took out!” and just about at that instant he saw plain- 
tiff to the left of the track, and that he immediately shut 
off the power and reversed his car and put on the brake, 
struck the gong, and let down the fender. He says that 
he did not see anything about plaintiff to indicate that he 
was under the influence of liquor at the time, and that he, 
the motorman, was looking straight ahead when Mason 
made the exclamation. He says the fender of the car did 
not touch the plaintiff, and when the car stopped he was 
lying on the street opposite the rear trucks. The con- 
ductor and three or four witnesses testify that the car 
was running at the rate of about ten or twelve miles an 
hour when the accident occurred. It is established by the 
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testimony of several witnesses that at the point of the 
accident and for several blocks to the south of it the street 
is almost level. 

Plaintiff makes complaint of several of the instructions 
given by the court, but, in the present state of the record, 
we cannot consider them because we are unable to dis- 
cover from tle record how the jury would have been justi- 
fied in rendering any other verdict than the one it did 
render. 

He also complains that the trial court erred in over- 
ruling his motion for a new trial on the ground of newly 
discovered evidence. We have examined this point, and 
believe the ruling of the trial court in this respect is with- 
out error. The newly discovered evidence, as shown by 
the record, is mostly cumulative, and besides plaintiff 
does not show that he did not know that one of the main 
witnesses upon whom he relies was about to leave . 
Omaha, and that he did not, with that knowledge, have 
sufficient time before the witness departed to take his 
deposition. The record fails to disclose that diligence on 
the part of plaintiff that would entitle him to a new trial 
on the ground of newly discovered evidence. The testi- 
mony which he says he expects to procure was discovered 
by him within a few days after the return of an adverse 
verdict, while the record discloses an interval of more than 
a year intervened between the date of the accident and 
the trial. Smith v. Graves, 24 Neb. 545. One of the wit- 
nesses whose testimony plaintiff desires to procure has 
already contributed to the record two or more conflicting 
affidavits, and it is shown the testimony of this witness 
would be opposed to that already given by plaintiff upon a 
material point. St. Paul Harvester Co. v. Faulhaber, 7 
Neb. 477. 

Finding no reversible error, the judgment of the dis- 


trict court is 
AFFIRMED, 
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NELSON KUTCH, APPELLEE, V. ANNA KUTCH, APPELLANT. 
FILED DECEMBER 23,1909. No. 15,802. 


1, Marriage: ANNULMENT: BURDEN oF Proor. In an action brought 
to annul a marriage on the ground of fraud, the burden is on 
plaintiff to establish the fraud relied upon by him to effect the 
annulment, 


: Evimence. The evidence examined and discussed 


in the opinion held insufficient to sustain the judgment of an- 
nulment of the marriage. 


APPEAL from the district court for Hamilton county: 
BENJAMIN TF, Goon, Jupeg. Reversed. 


O. A. Abbott and J. H. Edmondson, for appellant. 
Charles P. Craft and J. H. Grosvenor, contra, 


Dray, J. 


Nelson Kutch, plaintiff and appellee, who is hereinafter 
called plaintiff, was married to Anna Kutch, the defend- 
ant, at Seward, Nebraska, on October 16, 1907. The 
plaintiff commenced this action on January 23, 1908, to 
annul the marriage, and recovered judgment, from which 
the defendant appeals. 

The petition, in substance, alleges that plaintiff and 
defendant are 81 and 33 years of age, respectively; that 
plaintiff is the owner of real and personal property of the 
value of $6,000; that his physical and mental condition is 
greatly impaired by reason of age, and that defendant 
wrongfully conspired with her mother, Caroline Newman, 
in the summer of 1907, to bring about the marriage of 
plaintiff and defendant to the end that defendant might 
become the owner of his property; that false representa- 
tions were made by defendant and Mrs. Newman to 
plaintiff with respect to alleged unkind expressions that 
were made concerning him by his children and relatives 
to the effect that they desired his death that they might 
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inherit his property; that defendant informed him that, if 
she remained unmarried and took care of her mother dur- 
ing her lifetime, the latter would give to her the house and 
lot, of the value of about $2,000, where the two ladies 
lived alone in Aurora, but that, if she married, she would 
only share equally with other heirs in her mother’s es- 
tate; that she thus prevailed upon plaintiff to make a 
deed to her of a house and lot in Aurora of the value of 
about $2,000 and to give to her $307 in cash, in considera- 
tion whereof, and as a recoinpense to reimburse her for 
the property she would otherwise have received from her 
mother if she remained unmarried, she agreed to marry 
plaintiff; that he believed and relied upon the representa- 
tions made to him by defendant; that she at all times 
refused to live with plaintiff or to consummate the mar- 
riage, and at the time of the marriage was and now is 
physically incapable. 

The defendant’s answer denies generally all of the ma- 
terial allegations of the petition, but admits the marriage 
and the receipt of about $300 from plaintiff. As a reason 
for refusing to assume marital relations with her hus- 
band immediately after the marriage, she alleges, in sub- 
stance, that some of his relatives, two days previous to 
the marriage, commenced an action in Hamilton county 
for the appointment of a guardian for plaintiff, and that, 
upon the advice of counsel and of friends, it was deemed 
imprudent for her to assume such relations with him until 
the determination of the guardianship proceedings. She 
pleads .as a reason for her refusal to consummate the 
marriage immediately upon the preparation of their new 
home that it was owing to her over exertion in preparing 
the home for occupancy before moving therein, and that 
she thereby became tired, worn out and suddenly ill, and 
for that reason alone declined to accede to his request 
during such illness. She alleges plaintiff has abandoned 
the home furnished and prepared by the parties hereto, 
and that he hus since refused. to occupy the home and live 
with her therein, or to furnish her with means of sup- 
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port. She charges on information and belief that the 
pending suit was commenced and is maintained by one 
M. D. James, a son-in-law of plaintiff, who has conspired 
with other relatives of plaintiff to have him leave their 
home and remain separate and apart from her. 

The plaintiff’s reply is in the usual form, and denies 
all allegations of new matter in the answer. 

The record herein is voluminous, and the case has been 
ably presented and argued on both sides. Upon examina- 
tion of the pleadings and the testimony and the law ap- 
plicable thereto, we conclude the contention of the learned 
counsel for plaintiff cannot be sustained. The proofs 
show, in substance, that plaintiff and defendant were 
married at Seward on October 16, 1907, and that plaintiff's 
frst wife died about two years before that time. The 
defendant was a single woman, living with her widowed 
mother upon property owned by the latter in the same 
block and adjacent to residence property owned by plain- 
tiff. After the death of his first wife plaintiff made his 
home with a married daughter in Aurora some distance 
away from the residence of defendant. The care of his 
property required his frequent presence on the premises, 
and its proximity to the residence of defendant and her 
mother, Mrs. Newman, naturally brought the parties to- 
gether, and, as the record discloses, on terms of social 
equality. The testimony of the old gentleman shows that 
he began calling on the defendant at the Newman home 
in June, 1907, and that his visits were sufficiently fre- 
quent and extended to indicate that he entertained an 
unusual regard for her, and that he kept company with 
her from four to six weeks before the subject of marriage 
was discussed between them. He testifies that both de- 
fendant and her mother advised him that, if he would 
marry, it might prolong his life 15 or 20 years, and that 
Mrs. Newman assured him that Anna would be a suit- 
able wife. He says that, when he proposed marriage, 
defendant told him she was not then at liberty to decide 
because her mother had promised to give to her the house 
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and lot where they lived and $2,000 if she would remain 
unmarried and live with her until the old lady died, and 
that, if she married plaintiff, he would have to give her 
as good a house and lot as her mother’s property which 
she would lose because of the marriage, and that the only 
reason she was requiring this of plaintiff was that she 
might have a home if he died before her. The plaintiff 
testifies he had some misgivings about his ability to sup- 
port her, and that he told her so, but that after they had 
together taken an invoice of his property it was found 
to be ample to warrant their venture into the domain of 
matrimony. He testifies he had an agreement and prop- 
erty settlement with defendant, and that he gave a deed 
to her of town property worth about $2,000, in considera- 
of marriage, but refused to accede to other requests made 
by her upon his bounty. When he asked defendant if she 
demanded that a deed for the house and lot be executed 
by him before the marriage, she answered in the affirma- 
tive, and the next day he executed the deed, and a few 
days thereafter under his direction it was recorded. He 
went before the county judge in Aurora in the forenoon 
of October 14 to procure a marriage license, and the 
judge refused to issue it. Elsewhere in the record that 
official testifies that he had been informed by a relative 
of plaintiff in the morning, just before plaintiff's arrival, 
that guardianship proceedings were about to be instituted 
against him. Failing to secure the marriage license plain- 
tiff returned to the Newman home, and informed defend- 
ant and her mother of the situation, when the suggestion 
was made that plaintiff and defendant go to a neighbor- 
. ing town, procure the license, and be married there. 
They then went to Seward, where the license was obtained 
and the marriage ceremony performed. Before starting 
to Seward plaintiff gave to defendant $307 and asked her 
to take care of it for them. After the marriage they re- 
turned to her mother’s home, and Anna told plaintiff, he 
testifies, that she did not believe they ought to live to- 
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gether until after the guardianship proceedings concern- 
ing him were settled, which his children had commenced 
in the county court, whereupon he returned to his daugh- 
ter’s home. He testifies that upon one pretext and an- 
other defendant has always refused to live with him as 
his wife or to consummate the marriage relation. Plain- 
tiff admits on cross-examination that he went to their 
home on one occasion not very long after the marriage, 
and finding defendant alone requested her to step into 
another room to procure for him an article of wearing 
apparel, and that, when she started to enter the room, 
his son-in-law and several other men came into the house 
and began taking up the carpets preparatory to remov- 
ing them and the furniture therefrom. He admits that 
he said nothing to his wife on that occasion about living 
with him, but that “he had proposed to her once, and it 
was her turn.” 

The defendant testified that she never sought the com- 
pany of plaintiff, but that he continually sought her out. 
She denies that her mother ever said anything in her 
presence to plaintiff upon the subject of marriage or with 
respect to any of the arrangments which preceded that 
event. She says she told him, when he asked her to 
marry him, that she thought it would be foolish to give 
up the certainty of her present home with her mother 
without an assurance that she would have a home in case 
she married plaintiff and survived him. She testifies 
that he commended her prudence in this respect, and 
without solicitation offered to give her the choice of two 
residence properties that he owned, and that she selected 
property that was adjacent to her mother’s residence, and 

-that plaintiff told her that he vught to give to her more 
property, and that she refused to accept it. She denies 
that she ever requested $2,000 of plaintiff, or any other 
sum of money. She testifies that for about a week before 
they were married plaintiff importuned her daily to per- 
mit him to procure a license and wed her at once, and 
that, after the writ in the guardianship proceeding was 
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served on plaintiff, he said: “We will have to go ahead 
and head them off some way. This certainly don’t hold 
good every place. As long as we have gone as far as we 
have and you have consented to be my wife, I am going to 
carry out the marriage if you will stay by me.” And she 
says that it was solely upon his suggestion and impor- 
tunity that they left Aurora to be married. She testifies 
that, upon their return to her mother’s home the evening 
of their wedding day, plaintiff, after dinner, proposed to 
go to his daughter’s, where he had been living, to do his 
evening chores, and that she then asked him if he did not 
think it would be better for him to remain at his daugh- 
ter’s home that night, because she thought it would be 
advisable first to know the nature of the proceedings that 
had been instituted against him before living with him as 
his wife, and also because their new home would be ready 
in a few days. Shortly thereafter plaintiff insisted that 
they live together, but she testifies that she thought it 
only decent, proper and modest to remain in her mother’s 
home until the suit against him was dismissed. She says 
plaintiff told her that the children were about to settle 
the guardianship proceedings with him, but that he was 
first compelled to have his property placed so that he 
could not vet hold of it. She testifies, in substance, that 
she overexerted herself in preparing the new home for 
their occupancy and in putting down carpets and the 
like, and that in the evening of their first day in their 
home he demanded that she then consummate the mar- 
riage, and that she declined to do so because of her over- 
wrought condition and because she was ill. She says that 
to this he took serious exceptions, and told her, in sub- 
stance, that, if she then refused his demands, he would 
begin legal proceedings to effect a separation, and just 
pefore leaving tlhe house he told her that, if she ever 
wanted to see him again, she would have to send for him. 
Mrs. Newman denies that she ever talked with plaintiff, 
on the subject of marriage, and testifies that she knew 
nothing of his marital intentions until a short time after 
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he executed the deed of the property to her daughter, and 
says that for many reasons she always opposed the mar- 
riage. She denies with some show of indignation that she 
ever commended her daughter to plaintiff as a suitable 
person for his attention, and says that she never spoke 
approvingly of her danghter to him until after the mar- 
riage when she told him that Anna was a good cook and 
a good housekeeper. 

The parties to this action and their families are not 
strangers to each other nor to the locality in which the 
suit is brought, both families having lived in Hamilton 
county more than 25 years. It is in evidence plaintiff 
and defendant have been acquainted about five years, and 
during that period both lived in Aurora. The children 
of plaintiff, and other relatives, and several disinter- 
ested witnesses who had known him for many years testi- 
fied with regard to his mental capacity to transact busi- 
ness on and for some time prior to the date of the mar- 
riage. On the part of plaintiff, the testimony that was 
intended to establish this feature of the case is far from 
satisfying, while, on the part of defendant, the fact is 
fairly brought out by his banker and other witnesses who 
had no interest in the result of the suit, and who had 
known him for a long time, that he did not appear to be 
disqualified in this respect. It is, however, fairly estab- 
lished that both his hearing and eyesight were consider- 
ably impaired. The direct examination of plaintiff cov- 
ered a wide field, and in the cross-examination no details 
seem to have been omitted by defendant’s counsel. The 
ordeal seems to have been severe, but he sustained himself 
well throughout. His testimony fails to sustain the al- 
legations of the petition or the argument of his counsel 
with respect to the decrepitude and senile decay of their 
client. 

Section 2, ch. 25, Comp. St. 1909, is as follows: “In 
case of a marriage solemnized when either of the parties 
are under the age of legal consent, if they shall separate 
during such nonage, and not cohabit together afterwards, 
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or in case the consent of one of the parties was obtained 
by force or fraud, and there shall have been no subse- 
quent voluntary cohabitation of the parties, the marriage 
shall be deemed voidable.” Disparity in the age of the 
contracting parties is not given as one of. the statutory 
causes for the annulment of the marriage. It may be 
that the mating of the pair in question is not such as 
would have been made by the court if the responsibility 
of making the selection devolved upon that tribunal, but 
we do not believe courts of equity are clothed with power 
to annul a marriage merely because of a marked differ- 
ence in age. In the marriage relation there is no in- 
equality that is so embarrassing in the unfortunate situa- 
tions it entails as disparity of disposition and tempera- 
ment. The marriage in question may have been unwise, 
and to the court may have appeared foolish, but the record 
discloses an entire absence of proof of force or fraud ex- 
ercised by the defendant, or by any person in her behalf, 
to induce plaintiff to marry her. Plaintiff’s counsel argue 
that defendant is impotent, and thus perpetrated a fraud 
upon their client; but Dr. Steenburg overcomes this ar- 
gument when he testifies that she is competent to perform 
the duties of a wife. 

The record discloses the children and relatives of plain- 
tiff maintain he is an incompetent person, and it shows 
they began proceedings to have him legally declared in- 
competent and to have a son-in-law of plaintiff appointed 
his guardian. It is also shown that while the guardian- 
ship proceedings were yet pending in the county court his 
children accepted a deed from him, with a life estate 
reserved, conveying to them jointly all of the real-estate 
that he owned. They then procured his signature to an 
instrument empowering a son-in-law to take charge of 
all of the remainder of his property, collect the rents 
and the like. With this accomplished, the dismissal of 
the guardianship proceeding by the children promptly 
followed, thus suggesting the thought that the charge 
preferred by them against their aged parent was used 
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perhaps as a convenience for the attainment of a ques- 
tionable end. 

There is not a trace of testimony to show the defendant 
at any time was guilty of an immodest act. No fraud 
appears from the record to have been perpetrated by her. 
She does not seem to have coerced the plaintiff. The ad- 
vances and overtures seem to have proceeded from her 
admiring suitor. With commendable frankness he testi- 
fies that in June, when the courtship began, he called at 
defendant’s home, and after a prolonged visit she, at 
his request, plucked a flower for him from a vase, and 
when she stepped toward him with it he encircled her 
waist with his right arm, and said: “Anna, you are the 
flower I want.” The record seems thus fairly to reflect 
the aggressive determination of plaintiff to win the af- 
fection of defendant that is disclosed in the tender senti- 
_Inent to which he says he gave expression. 

Some text-writers and adjudicated cases have been 
cited by plaintiff, but they seem to us to be inapplicable 
to the present case, because the citations are for the most 
part with respect to marriages in which the element of 
either fraud or force prominently appears, both of which 
seem to be lacking in the case before us. It is elementary 
that fraud is never presumed, but must be clearly proved 
by the party asserting it. We have examined the record 
carefully, and conclude plaintiffs action cannot be sus- 
tained. 

The judgment of the learned trial court must therefore 
be, and it hereby is, reversed and the cause remanded. 


REVERSED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


JANUARY TERM, 1910. 


SWAN ANDERSON, APPELLEE, ¥. PETER CARLSON, APPELLANT. 
Firep January 5,1910. No. 15,881. 


Appeal: DismissaL. In order to give the supreme court jurisdiction 
of a cause on appeal from the district court, it must appear from 
the record that a judgment and final order was entered by the 
court from which the appeal is taken. When such judgment is 
not shown, the appeal will be dismissed as having been prema- 
turely taken. 


APPEAL from the district court for Cedar county: Guy 
T. Graves, JupGH. Appeal dismissed. 


Wilbur F. Bryant and Peter H. Peterson, for appellant. 
R. J. Millard, contra. 


Per CURIAM. 


This was an action of forcible entry and detainer, in- 
stituted in the county court of Cedar county. The cause 
was appealed to the district court, and a jury trial was 
there had, which resulted in a verdict finding the defend- 
ant guilty. The record fails to show that any judgment 
was rendered thereon, or any final order of any kind en- 
tered, This being the state of the record, there is nothing 
upon which this court can act. Tle appeal is therefore 
dismissed as prematurely taken. 


DISMISSED., 
(711) 
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J. H. TEASDALE COMMISSION COMPANY, APPELLANT, V. 
SotomMon C, KECKLER, APPELLEE. 


Firep January 5,1910. No. 15,602. 


1. Appeal: ConriicTing Evwencr. Where the testimony of witnesses 
adduced in the trial of a cause to a jury is conflicting, the verdict 
will not ordinarily be set aside, as the jurors are the sole judges 
of the weight of the evidence. 


2. Sales: Instructions. The instructions given by the court to the 
trial jury examined, but not set out in the opinion, held to have 
been a fair submission of the issues and questions of law, and no 
prejudicial error is found. 


REHEARING of case reported in 84 Neb. 116. Former 
opinion vacated and judgment of district court affirmed. 


REESE, C. J. 

This case is resubmitted upon a rehearing. The orig- 
inal opinion is reported in 84 Neb. 116. The statement 
of the facts deemed by the commissioner to be essential to 
a proper understanding of the case is contained in the 
opinion, and is correct. But, upon a re-examination of 
the record, we are persuaded that, in a limited number 
of instances, the statement is hardly complete. On the 
trial the defendant testified that in the conversation had 
with Thatcher over the telephone on the 3d day of De- 
cember, the day after the receipt of the card-bid, he stated 
to Thatcher that he would fill the bid provided he could 
obtain the necessary cars in which to ship the grain. 
Thatcher admitted the fact of the conversation, but claims, 
and testified, that the acceptance by defendant was un- 
conditional. The evidence is clear, and the fact undis- 
puted, that the Missouri Pacific railroad is the only one 
‘ operating through Manley, where defendant had his grain, 
and his place of business; that the railroad company did 
not furnish a sufficient number of cars to meet the de- 
mands of shippers, and that that condition had existed 
for some time prior to the receipt of the card-bid and the 
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conversation over the telephone wire. Defendant also 
testified that Thatcher replied that he would have to sub- 
mit the matter of the conditional acceptance to plaintiff. 
If. the testimony of defendant was the truth, and of that 
the jury were the sole judges, the contract was indefinite 
and made to depend upon the condition, and therefore, 
even had it not been void under the statute of frauds, there 
was no agreement to furnish any specific number of 
bushels. It is true the corn which defendant subsequently 
shipped took the contract out of the statute, yet, if the 
condition existed at all, it was carried throughout the 
whole transaction, and the number of bushels agreed 
upon were still subject to the condition. It appears that 
when Thatcher sent his telegram to plaintiff reporting 
the purchase he said nothing about any condition, but 
reported the purchase as unconditional. On the receipt 
of the telegram from Thatcher, plaintiff mailed to defend- 
ant the confirmation of the purchase. It is to be noted 
that this letter contained terms which were not mentioned 
between Thatcher and defendant. Defendant did not 
respond to the letter by signing the contract. He never at 
any time signed any memorandum or note by which he 
was obligated. He testified that at or about the time of 
the shipment of the corn furnished by him he wrote plain- 

tiff a letter, in which he said, in substance, that the grain — 
was furnished on the contract; that he bad had trouble 
in obtaining cars; that he had other sales he could not fill, 
but, if he received the cars, he would fill plaintiff’s order. 
Plaintiff denies having received the letter, but defendant 
testified that it was duly addressed, stamped and posted 
in the mail; that his return card was on the letter, and 
that it was never returned to him by the postal depart- 
ment of the government. This also presented a question 
for the consideration of the jury. Again, defendant testi- 
fied that on the day he shipped the car-load of corn, by 
which it is claimed by plaintiff that he validated the con- 
tract, he called plaintifi’s agent, Thatcher, by telephone 
and advised him of the shipment; that the confirmation 
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which he had received of plaintiff did not conform to the 
agreement and that it should be corrected, and that 
- Thatcher said he would write plaintiff and have the cor- 
rection made. By a liberal construction of Thatcher’s 
evidence, which was by deposition, we might probably be 
justified in saying that this part of defendant’s testimony 
was denied and contradicted by him, and yet the question 
of the truth of defendant’s testimony was for the consid- 
eration of the jury alone. 

Objection is made to the instructions given by the court. 
We have carefully examined them, and are persuaded 
that there was no prejudicial error in giving those sub- 
mitted to the jury, nor in refusing those asked by plain- 
tiff. It could subserve no good purpose to set them out 
here. Those given are believed to be correct statements 
of the law, and fairly covered all the issues of the case. 

As we view the case, it rested upon the question of the 
veracity of the witnesses. That whole subject was for the 
jury. Their verdict in favor of defendant was a finding 
in his favor upon the controlling questions in the case. If 
it were true that the original agreement was made to rest 
upon the condition named and no change was made 
therein, that the condition failed, that defendant gave 
plaintiff notice of his (defendant’s) reliance upon the 
terms of the contract, the verdict was right. The jury 
- being the triers of the facts, with sufficient evidence to 
support defendant’s theory, their verdict ought to be con- 
sidered as final, and the judgment should not have been 
reversed. 

The former decision is therefore vacated, and the judg- 
ment of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 
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OsED H. MYERS, APPELLEE, V. MILTON MOORE, APPELLANT. 
Firep JANuARY 5,1910. No. 15,894. 


1. Brokers: ACTION FoR COMMISSION: EVIDENCE. Plaintiff and defend- 
ant entered into a written contract by which defendant employed 
plaintiff as a real estate agent to sell certain lands. The contract 
contained a clause that if the agent should sell said property, or 
be in, any manner instrumental in selling the same, he should 
receive a stipulated compensation. Plaintiff advertised the prop- 
erty by the distribution of circulars, one of which he sent to 
another real estate agency in a distant part of the state, and by 
and through whom a person was found who, after failing to ex- 
change farms with the owner, finally purchased it. Held, That, 
under the contract and contradictory evidence submitted, the 
jury were justified in finding in favor of the plaintiff. 


2. Trial: Instructions. The cause being tried upon the theory that 
the contract furnished the basis of plaintiff*s action, it was com- 
petent for the court to instruct the jury with reference thereto. 


3. Appeal: CoNFLicrine EvipeNce. Where the testimony of witnesses 
is conflicting, the weight to be given to that of any witness is 
for the jury alone, and their finding thereon is binding upon the 
court. 


APPEAL from the district court for Harlan county: 
Harry S. DUNGAN, JupeE. Affirmed. 


R. L. Keester, for appellant. 
John Everson, contra. 


REESE, C. J. 


This is an action for the recovery of commission as a 
real estate agent or broker. The land was listed with 
plaintiff for sale by a written contract creating the agency, 
and contained a clause that if the agent should “sell, or 
be in any manner instrumental in selling said property 
during said time, I will pay him commission thereon at 
the rate of 5 per cent. on the first one thousand dollars 
and 24 per cent. on each additional dollar to the amount 
of the sale.” The evidence shows that plaintiff advertised 
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the land by use of circulars, which be sent to different 
persons, and among whom was a firm of real estate agents 
at Wood River, in this state. From this arose a corre- 
spondence between plaintiff and the firm referred to, iu 
which plaintiff was advised that.a person (Mr. Collins) 
living near Wood River was the owner of a desirable farm 
which he would exchange for one more suited to his needs. 
Collins came to Alma, the place of residence of plaintiff, 
and was, by plaintiff, sent to view defendant’s land. He 
made the proposition of exchange, but this was declined 
by defendant. He then went away. It appears that, from 
a hasty and superficial view of the property, he was favor- 
ably impressed with it, but could not, or would not, pur- 
chase until he had disposed of his farm near Wood River, 
which he soon thereafter sold through the agency at that 
place above referred to, and through which he kept up 
his correspondence with plaintiff, they notifying the lat- 
ter that Collins was now ready to purchase, and inquir- 
ing if defendant’s farm was unsold and yet on the market. 
Plaintiff answered both inquiries in the affirmative, and 
Collins came to the neighborhood of defendant’s farm in 
search of a desirable location. He brought with him a 
letter to plaintiff from the Wood River agents, but did 
not deliver it. In the meantime defendant had, by 
verbal directions, authorized others to sell the land, and 
among whom were Waters & Martin of Stamford, near 
which the land was located. On the 28th of November, 
1904, the agency at Wood River wrote the Stamford 
Bank, of which Waters was an officer, calling attention 
to Collins’ farm, and giving a description of it and the 
price at which it was held. We find no other correspond- 
ence between them until February 8, 1905, when Waters 
wrote the agents at Wood River, calling their attention 
to defendant’s farm and giving a description of its loca- 
tion, quality, ete. On February 28, 1905, they informed 
the bank, by letter, that their client would start in a short 
time in search of a farm. The written contract of em- 
ployment between plaintiff and defendant was entered 
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into in the fall of 1904, and from December 29 of that 
year to April 15, 1905, the correspondence between plain- 
tiff and the Wood River agency appears to have been 
kept up. In June, 1905, Collins came to Stamford with 
the purpose of again viewing defendant’s farm, and was 
furnished a conveyance thereto by Waters & Martin. He 
‘purchased said farm, the defendant returning with him 
to the Stamford Bank and closing the sale. Defendant 
was informed by plaintiff that the commission would be 
‘ expected. Waters & Martin also claimed the commission. 
Defendant refused to pay either, but was willing to pay 
the party entitled to the same. Waters & Martin indem- 
nified him against plaintiff's demand, including all costs 
and expenses, when he paid the money to the Stamford 
Bank. This action was soon thereafter commenced, and 
is in reality a suit between plaintiff and Waters & Martin. 
A jury trial was had in the district court, which resulted 
in a verdict and judgment in favor of plaintiff.. Defend- 
ant appeals to this court. 

In the foregoing statement of facts we have aimed to 
state those which are not controverted. There was a 
sharp conflict upon many important elements of the case, 
but of which the jury were the sole judges. That the con- 
tract made with plaintiff by defendant was an improvi- 
dent one might be conceded, but it does not follow that it 
is not binding, and it cannot be questioned but that plain- 
tiff was in some manner “instrumental in selling said 
property.” Aside from this we might have serious doubts 
as to the plaintiff’s right to recover, and yet we could not 
disturb the verdict of the jury upon the conflicting evi- 
dence. 

Complaint is made that the trial court erred in refusing 
to give each of ten instructions presented by the defense. 
It would serve no good purpose to set them all out here, 
and we must be content with saying that the principles 
contained in many of them were included in those given 
by the court upon its own motion, and in some the pro- 
yisions of the contract of employment were lost sight of, 
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We are unable to find reversible error in this action of 
the court. 

It is also contended that the court erred in giving in- 
struction numbered 6 of those given. In that one the 
jury were instructed that if they found that plaintiff was 
instrumental in finding a purchaser, and aided and as- 
sisted in making the sale, or that he found the purchaser - 
with whom defendant himself consummated the sale, he 
would be entitled to the commission as provided in the 
contract; that it would be sufficient if through his influ- 
ence or agency the parties came together and entered into 
negotiations which ended in making the bargain; that it 
was not necessary for plaintiff to be present at the close 
of the sale; that he earned his commission if he found the 
purchaser who bought the land as a result of his efforts. 
While this instruction might possibly be open to criti- 
cism in the absence of a contract of the kind entered into, 
yet it was in accord with it, the execution of which could 
not be questioned, and therefore was not erroneous. It 
is not within the province of the courts to make contracts 
between litigants, but to enforce them if legal and not 
unconscionable. The free agency of contracting parties, 
so long as their contracts are legal and binding, must be 
recognized. 

No reversible error being shown in the record, the judg- 
ment of the district court is 

AFFIRMED. 


OHIO NATIONAL BANK, APPELLANT, V. GILL BROTHERS ET 
AL., APPELLEES. 


Firep JANUARY 5,1910. No. 15,873. 


1. Notes: ACTION: BURDEN oF Proor. In an action on a promissory 
note declared upon in the usual form, the answer being a gen- 
eral denial, the burden of proof is on the plaintiff to stow the 
execution and delivery of the instrument sued on, and evidence 
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in defense tending to show a material alteration of the note 
after its execution and delivery does not shift the burden of 
proof to the defendant. 


2. Appeal: CoyFLicrIne EVDENCE. A verdict of the jury in an action 
at law rendered on conflicting evidence will not be set aside by 
a reviewing court. 


APPEAL from the district court for Holt county: WIL- 
LIAM H. WEsrover, JuDGE. Affirmed. 


R. R. Dickson, for appellant. 
R. M. Johnson and AM. F. Harrington, contra. 


BARNES, J. 


The plaintiff, who ig the appellant here, commenced 
this action in the district court for Holt county to recover 
a balance due upon a negotiable promissory note, executed 
and delivered on the 8th day of July, 1903, by the defend- 
ants to McLaughlin Brothers, for the sum of $1,000, with 
interest at 6 per cent. per annum, payable on the ist 
day of July, 1905. The petition is in the usual form, 
and alleges that the plaintiff purchased the note in due 
course of business, before due, for a valuable considera- 
tion, and without notice of any defcnse thereto, and was 
at the time of the commencement of this action the owner 
and holder ‘thereof. All of the defendants except Gill 
Brothers answered plaintiff’s petition by way of a general 
denial. The answer of the Gill Brothers, in addition to a 
general denial, alleged that proceedings in bankruptcy 
were pending against them in the district court of the 
United States for the district of Nebraska. There was a 
proper reply, and upon the issues thus joined a trial was 
had to a jury. There was a verdict and judgment for the 
defendants, and plaintiff has appealed. 

It appears that to maintain the issues on its part the 
plaintiff introduced the deposition of Robert McLaughlin, 
a member of the firm of McLaughlin Brothers, the payee 
named in the note, Te testified that the note was given 
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to him for McLaughlin Brothers, by the defendants, in 
' part payment for a horse which he sold to the defendants 
at the time of its execution; that he saw each and all of 
the defendants sign the note in suit, and that it was then in 
the same condition as itis now. The plaintiff also showed, 
by competent evidence, that it purchased the note several 
months before it became due and paid the sum of $1,028.39 
to the McLaughlin Brothers therefor, in the usual and 
ordinary course of business and without notice that any 
defense could be made thereto. Thereupon the note was 
introduced in evidence, which appears regular upon its 
face and bears no evidence of having been changed or 
altered in any respect. Evidence was also produced show- 
ing that no part of the note had been paid, except the 
sum of $66.66, which appears to have been paid by one 
John Higgins, and that the amount due from the defend- 
ants to the plaintiff was $933.34, with interest thereon 
from July 1, 1905. The plaintiff thereupon rested its case. 
and the defendants thereafter, to maintain the issues on 
their part, testified, in substance, that at the time they 
signed the note the words “or order” had been stricken 
out in some manner, either with a pencil or pen and ink, 
or otherwise, so that the note they executed and delivered 
was nonnegotiable, and that, if the note in suit was the 
one they signed, it had been altered and materially 
changed, in that the words “or order” now appear therein. 
Two of the witnesses testified that they never signed the 
note, but the others admitted their signatures, and relied 
for their defense upon the fact that it had been altered 
and materially changed, as above stated. 

With the evidence in this condition, the district court 
instructed the jury as follows: “3. The jury are in- 
structed that plaintiff sues these defendants to recover 
upon a promissory note, which he alleges they signed, and 
which the plaintiff alleges was in the following lan- 
guage, words and figures at the time defendants signed 
it, to wit: ‘$1,000. Stuart, Neb., July 8, 1903. On July 
1, 1905, after date, for value received, we jointly and sey- 
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erally promise to pay to McLaughlin Bros., or order, one 
thousand dollars, at the Stuart Bank, of Stuart, Neb., 
with interest at 6 per cent. per annum, payable annually. 
Gill Bros., Charles Vollmer, Joe Verzal, E. Jacobs, Pling 
Kingsbury, J. F. Root, J. O. Root, A. L. Thomson, C. B. 
Parrish, Calvin Allyn, Louis Brodie, P. H. Mulford.’ The 
jury are instructed that the burden of proof is on the 
plaintiff to prove that the note which they signed con- 
tained the words and language above stated. The plaintiff 
must prove by a preponderance of the evidence that at 
the time the defendants signed and delivered the three 
notes, which they say they signed, the words ‘or order’ 
were actually therein, and had not been marked out. 
(Plaintiff excepts.) W. H. Westover, Judge.” 

It is contended that the court erred in giving this in- 
struction; that while, under certain circumstances, such 
an instruction might be proper, yet, in view of the evi- 
dence and the issue as made by the pleadings in this case, 
it was reversible error to so instruct the jury. No objec- 
tion was made to the introduction of the testimony of the 
defendants that the note in suit had been changed or al- 
tered, as not being admissible under a general denial, and 
we have held that such evidence may be received under 
that issue, as we shall presently see. It is true that in 
McClintock v. State Bank, 52 Neb. 130, it was said: 
“Where the defense to a suit on a promissory note is that 
the same had been materially altered after its execution 
and delivery, the note itself not disclosing any evidence 
of such alteration, the burden of proof is upon the party 
alleging such alteration to establish the Same by a pre- 
ponderance of the evidence.” It appears, however, that 
the defendant in that case, by his answer, assumed the 
burden of proof by alleging a material alteration of the 
note as an affirmative defense. In Colby v. Foxworthy, 
80 Neb. 239, defendant also assumed the burden of proof 
by alleging a material alteration of the instrument, so 
those cases do not sustain the plaintiff’s contention. On 
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the other hand, the rule announced in 8 Cyc. 202, is that 
under a general denial proof of alteration after delivery 
is admissible. In Gandy v. Estate of Bissell, T2 Neb. 356, 
we held that a fraudulent alteration of the noté sued 
upon may be shown under the general issue. In Walton 
Plow Co. v. Campbell, 35 Neb. 173, which was an action 
to foreclose a real estate mortgage, and the petition al- 
leged the execution and delivery of the note, to secure 
which the mortgage was given, and set out a copy of the 
note, it was held that evidence showing the note had 
been materially altered after its execution was admissible 
under an answer denying each and every material allega- 
tion contained in the petition. Keeping in mind the rule 
that the form of the pleadings ordinarily determines 
which party has the burden of proof, we are constrained 
to hold that, under the issues in the case at bar, the in- 
struction complained of is not open to the objection 
urged against it and does not warrant us in setting aside 
the verdict. 

It is also contended that the verdict is not sustained by 
the evidence. On the question of the material alteration 
of the note the evidence is conflicting, and whatever our 
opinion may be as to the merits of controversy, we cannot, 
without violating a long-established and well-settled rule 
of this court, disturb the verdict of the jury. 

For the foregoing reasons, the judgment of the district 
court is 
AFFIRMED. 


ErFrig M. HERMAN, APPELLEE, V. GEORGE BARTH ET AL, 
APPELLANTS. 


FILED JANUARY 5,1910. No. 15,882. 


1. Taxation: Vom DECREE: CONSTRUCTIVE SeRvice. A decree foreclos- 
ing a tax lien based upon service by publication, prior to the 
year 1909, where the owner of the land is a resident of this state 
upon whom personal service of summons could have been made, 
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and the affidavit for service contains no statement which would 
authorize constructive service upon the land against which the 
taxes were assessed, is void; and such a decree may be attacked 
in an action to redeem the premises from the lien for taxes and 
remove the cloud created thereon by such void decree. Hum- 
phrey v. Hays, ante, p. 239. 


Suir To REDEEM. Such an action may be main- 
tained, not only against the purchaser of the premises under 
such void decree, but likewise against those claiming under him. 


APpkhAL from the district court for Deuel county: HAn- 
SON M. GRIMES, JUDGE. Affirmed. 


Tibbets, Morey & Fuller, for appellants. 


J. G. Beeler, Beach Hinman and Courtright & Sidner, 
contra, 


Barnes, J. 


Action in the district court for Deuel county to redeem 
the south half of the northwest quarter, and lots 3 and 4 
of section 2, township 13, range 42 west of the sixth P. M., 
situated in said county, from a lien for taxes, and quiet 
title thereto in the plaintiff. The plaintiff had judgment, 
and the defendants have appealed. 

In this case there seems to be no disputed question of 
fact; and, as the record is made up, it appears that on 
and prior to the 20th day of October, 1897, one W. H. 
Bruner, who was the plaintiff's father, and who was a 
resident of Dodge county, in this state, owned the land 
in question; that on that day he conveyed it to the plain- 
tiff by deed of general warranty, which he placed on . 
record in Deuel county on the 6th day ‘of November of 
that year, without giving her any information of those 
facts; that he shortly departed this life, leaving plaintiff 
the sole owner of said land; that thereafter certain taxes 
were levied and assessed against the premises, and that 
on the 2d day of April, 1900, an action was commenced by 
the county of Deuel to foreclose the lien of said taxes; 
that a decree of foreclosure was rendered therein, and the 
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land was sold thereunder to the county, and a sheriff’s 
deed was executed therefor; that on the 14th day of Jan- 
uary, 1903, the county conveyed the premises to one Ed- 
win A. Phelps, Jr., who later on conveyed the same to de- 
fendant George Barth, and who, after refusing to allow 
plaintiff to redeem, conveyed to the defendant Zolman. 
It appears, without dispute, that the only service ever 
made, or attempted to be made, in the tax foreclosure pro- 
ceeding was by publication, based upon an affidavit of the 
county attorney of Deuel county, in which it was stated 
that the defendant Effie M. Herman, who is the plaintiff 
herein, was a nonresident of the state of Nebraska, and 
that service of summons could not be made upon her in 
this state. The fact that plaintiff at that time was a resi- 
dent of Dodge county, in this state, where personal serv- 
ice of summons could have’ been made upon her, is not now 
disputed. It further appears that the plaintiff was not 


aware of the fact that she was the owner of the land in : 


question, or of the pendency of the foreclosure proceed- 
ings, until some time in January, 1907; that. thereupon 
she offered to redeem, and tendered defendant Barth, who 
then claimed to be the owner of the premises, all of the 
money he had invested therein, and that upon his refusal 
to accept the redemption money she promptly commenced 
this action. 

The record thus again presents for our determination 
the question of the effect of a decree foreclosing a tax 
licn based solely on constructive service, where the owner 
of the land was a bona fide resident of this state upon 
whom service of summons could have been made at the 
time the foreclosure suit was commenced. Counsel for 
both parties have treated this as the sole question in- 
volved in this controversy, and we will so consider it. 
Counsel for the defendants, in an exhaustive and well- 
written brief, have strenuously urged us to adopt a rule 
herein at variance with the doctrine announced by our 
former decisions on this question, and hold that, because 
lack of jurisdiction does not appear on the face of the 
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record in the action to foreclose the tax lien, the decree 
therein must be treated as an absolute and unassail- 
able verity, and thereby deprive the plaintiff of her 
property and leave her without any redress whatso- 
ever. While some courts may have adopted ‘such a rule, 
we have taken a contrary view of the matter. The first 
time we had occasion to pass on this question was in 
Eayrs v. Nason, 54 Neb. 148. That was a suit brought to 
foreclose a real estate mortgage. The owner of the equity 
of redemption was made defendant thereto, and construc- 
tive service was had on him by publication, he being at the 
time a resident of the state and actually present therein. 
He did not appear in the action personally or by attorney. 
- After the decree the defendant died. “Held, That in a 
suit brought by his heir against the purchaser of the land 
at the sale under the foreclosure decree, to quiet the heir’s 
title and redeem from the mortgage, that the heir might 
show that the averments of the affidavit filed to procure 
constructive service upon his ancestor, that he was then 
a nonresident of the state and that service of summons 
could not be made on him in the state, were false.” In 
Topliff v. Richardson, 76 Neb. 114, service by publication 
was attetnpted on three defendants. Two of the defend- 
ants were residents of the state, and the third, a nonresi- 
dent, had died previous to the publication of the notice. 
Held, That a decree entered on such attempted service 
was void. That case, like the one at bar, involved a tax 
foreclosure proceeding, which was held void, and a mort- 
gagee of the premises was permitted to redeem and fore- 
close his mortgage against a grantee of the purchaser at 
the tax foreclosure sale. The question came before us 
again in Payne v. Anderson, 80 Neb. 216. That was a 
case where the lands of a resident of this state were sold 
under a decree rendered against him on service by publi- 
cation. No appearance in the action having béen made 
by or on behalf of such party, he brought an action to 
quiet title to the land as against one claiming title under 
the tax foreclosure decree. It was there said: ‘We are 
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not disposed, however, to recede from the rule announced 
‘in Hayrs v. Nason, 54 Neb. 143. Every resident is en- 
titled to personal notice before being divested of his 
property. Service by publication may be had only in case 
of nonresident defendants, and not then when personal 
service can be had within the state. The court can ac- 
quire jurisdiction of the person of a defendant only as 
- provided by statute. A judgment against a defendant of 
whom the court has no jurisdiction must, on principle, 
be void. The courts holding otherwise place it upon the 
ground that the nonresidence of the defendant is a ques- 
tion of fact to be determined by the court before the en- 
try of the judgment. The evidence to establish this fact, 
as stated in Duvis v. Vinson Land Oo., 76 Kan. 27, is the 
affidavit for publication filed by the plaintiff or his agent 
or attorney. Why should the validity of the judgment 
depend upon whether the party making sueh affiadvit was 
mistaken as to the defendant’s residence, or knowingly 
misrepresented such place of residence? In either event, 
the affidavit is a false one, and the jurisdictional fact— 
nonresidence of the defendant—cannot be supplied by the 
good faith of the party who asserts it. The published 
notice in such case is not notice to the defendant, and 
gives the court no jurisdiction over him or his property.” 

In Hayes County v. Wileman, 82 Neb. 669, which was 
also an action to set aside a judgment foreclosing a tax 
lien, we said: “A judgment rendered on service by pub- 
lication against a resident of this state, on whom personal 
service might have been had, is absolutely void. * * * 
A void judgment is, in legal effect, nothing. All acts per- 
formed under it, and all claims flowing out of it, are 
void. Such a judgment may be vacated at any time on 
motion made for that purpose by an interested party, and 
section 82 of our code has no reference to a void judg- 
ment.” 

It is contended, however, by the defendants that the 
cases above mentioned should not rule this controversy, 
because it is claimed that in this case the land is now 
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owned by an innocent bona fide purchaser. If the judg- 
ment rendered in the tax foreclosure case was absolutely 
void, as we have heretofore held, it is difficult to see how 
any rights can be predicated upon it, whether they be 
claimed by an innocent purchaser or not, and we are un- 
able to see how the title can be good in such a purchaser 
and bad as between the parties to the suit. We are not 
without authority, however, upon this question. 

In Humphrey v. Hays, ante, p. 239, the plaintiff filed a 
bill to set aside a decree foreclosing a tax lien, and cer- . 
tain deeds executed by the sheriff to the purchaser at the 
foreclosure sale, and by him to his immediate grantee. 
It thus appears that the question of bona fide purchaser 
from the sheriff’s grantee was involved in that case. There 
the only service made or attempted to be made was by 
publication, and at the time of the cominencement of the 
suit the owner of the land was a resident of this state and 
service of summons could have been personally made 
upon him. In that case, as in this, the affidavit for serv- 
ice contained no statement which would authorize con- 
structive service upon the land itself against which the 
taxes were assessed, and it was there held that the decree 
might be attacked in an action to redeem the premises 
from a lien for taxes, and to remove the cloud cast thereon 
by such void decree. It thus appears that we have adopted 
the rule contended for by the plaintiff in this case, and 
we see no good reason for refusing to adhere to it. To 
hold otherwise would, in effect, deprive the plaintiff of 
her property without due process of law. In Chicago, B. 
& Q. R. Co. v. Hitchcock County, 60 Neb. 722, we said: 
“Where a court is without jurisdiction over a defendant, 
the judgment rendered is void, and may be attacked as 
such by any one whose rights are affected by its rendition, 
and its invalidity shown in any action in which it may be 
called in question.” German Nat. Bank v. Kautter, 55 
Neb. 103. In Scott v. McNeal, 154 U.S. 34, it was said: 
“No judgment of a court is due process of law, if ren- 
dered without jurisdiction in the court, or without notice 
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, to the party. The words ‘due process of law’ when ap- 
plied to judicial proceedings, as was said by Mr. Justice 
Field, speaking for this court, ‘mean a course of legal 
proceedings according to those rules and principles which 
have been established in our systems of jurisprudence for 
the protection and enforcement of private rights. To 
give such proceedings any validity, there must be a tri- 
bunal competent by its constitution—that is, by the law 
of its creation—to pass upon the subject matter of the 
suit; and, if that involves merely a determination of the 
personal liability of the defendant, he must be brought 
within its jurisdiction by service of process within the 
state, or his voluntary appearance.’” Later on it was 
said by that court in Old Wayne Mutual Life Ass'n v, 
McDonough, 204 U. 8. 8: “No judgment of a court is due 
process of law, if rendered without juvisdiction in the 
court, or without due notice to the party. * * * No 
state can, by any tribunal or representative, render 
nugatory a provision of the supreme law. * * * It is 
a rule as old as the law, and never* more to be respected 
than now, that no one shall be personally bound until 
he has had his day in court, by which is meant until he 
has been duly cited to appear, and has been afforded an 

opportunity to be heard. Judgment without such cita- 
tion and opportunity wants all the attributes of a 
judicial determination; it is judicial usurpation and op- 
pression, and can never be upheld where justice is justly 
administered.” 

Finally, the equities in this casé are all with the plain- 
tiff. To hold that the tax foreclosure decree is sufficient 
to deprive her of her property, and leave her without 
remedy, presents a situation which a court of equity 
cannot sanction; while, if she is permitted, under our 
well-established rule, to have the decree of foreclosure 
set aside, and redeem the land by the payment of all of 
the taxes, interest, penalties and costs, together with the 
permanent improvements, if any, which the defendants 
have placed upon the land in question, affords them a 
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sufficient and ample remedy; and, when they are thus 
protected, the demands of equity in their behalf would 
seem to be fully satisfied. 

For the foregoing reasons, we adhere to our former 
decisions, and the judgment of the district court is there- 


fore 
AFFIRMED. 


AMERICA STODDARD, APPELLANT, Vv. S. O. BAKER, 
APPELLEE. 


Freep January 5,1910. No. 15,896. 


1. Appeal: Conriictine Evipence. In a suit on a written contract 
to pay rent, where the execution of the contract is denied, the 
verdict of a jury rendered upon conflicting evidence will not be 
set aside by a reviewing court. 


2. Pleading: QuaNnTUM MERuIT: Evipence. In such an action, if the 
plaintiff’s petition contains sufficient averments, a recovery as 
upon a quantum meruit may be had; but without proof of the 
reasonable rental value of the premises there can be no such 
recovery. 


3. Appeal: EviIpENcE: HarMLess Error. The admission of immaterial 
evidence does not require the reversal of a judgment, unless it 
appears that the complaining party was prejudiced thereby. 


APPEAL from the district court for Harlan county: 
Harry S. DUNGAN, JUDGE. Affirmed. 


R. L. Keester, for appellant. 
John Everson, contra. 


BARNES, J. 

Suit on a written agreement for the payment of rent, 
tried in the district court for Harlan county on appeal 
from justice court. Defendant had judgment, and the 


plaintiff has appealed. 
The petition on which the cause was tried reads as 
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follows: “Plaintiff says for cause of action that she has 
been the owner of lot 16, in block 4, Second addition to 
the village of Republican City, Nebraska, since March 3d, 
1902, to the 3d day of October, 1904; that on the 3d day 
of March, 1902, she leased said premises to the defend- 
ant, and that defendant agreed to pay to plaintiff the 
rental value of said premises for what time he occupied 
the same; that defendant occupied said premises from 
March 3d, 1902, to the 3d day of October, 1904; that the 
rental value thereof, during all of said time, was the sum 
of $10 a month; that said original contract with the de- 
fendant was made orally, but was afterwards reduced to 
writing, but said contract has been lost, mislaid or de- 
stroyed by plaintitf, and plaintiff is unable to locate the 
same at this time, but said written contract was, in sub- 
stance, as follows: ‘I, the undersigned, agree to pay to 
America Stoddarz $10 per month rental for the use of 
lot No. 16, block 4, Second addition to the town of Re- 
publican City, Nebraska. S. O. Baker.’ That no part 
of said rent has been paid, and said action, having been 
brought in justice court, plaintiff remits all of said 
rental due from defendant to plaintiff except the sum of 
$200 and interest. Wherefore plaintiff prays judgment 
against said defendant for said rental in the amount of 
$200, and costs of suit.” 

Defendant’s answer was: (1) A general denial. (2) 
Specific denial that he ever promised or agreed to pay 
rent to the plaintiff for the premises, or that he knew the 
plaintiff owned or claimed the same until a short time 
before he moved from said premises; admitted that he 
occupied said premises for several years, but alleged that 
he occupied the same under a contract of purchase with © 
the owner, and not as a tenant of the plaintiff; that he 
had paid the owner of the premises rent for all the time 
he occupied the same. Defendant also alleged that the 
pretended contract set out in the petition was a forgery 
and spurious, and specifically denied that he ever signed 
or executed the same. There was a reply, and,-upon the 
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issues thus joined, the cause was tried to a jury, and 
resulted in a verdict and judgment for the defendant. 
Plaintiff’s first contention is that “the judgment is not 
sustained by the evidence; that the verdict is contrary 
to the evidence, and is not supported thereby.” The 
record discloses that there was a conflict of evidence on 
the main question at issue. The plaintiff and her hus- 
band produced at the trial what they claimed was the 
original contract, and alleged that it was signed by the 
defendant in their presence. Defendant denied that he 
ever signed it, or that he ever had any agreement what- 
ever with the plaintiff touching the matter of rent for 
the premises in question. He also produced evidence 
tending to show that he purchased the premises and took 
possession thereof under a contract with one Porter, who 
at that time was the owner thereof; that he paid Porter 
a considerable sum on account of the purchase price 
under his contract of purchase, which was introduced in 
evidence. It appears, however, that the plaintiff ob- 
tained a quitclaim deed from Porter some time subse- 
quent to the execution of defendant’s contract; that just 
before the defendant surrendered possession of the prem- 
ises plaintifi’s husband notified him that he owned the 
premises and demanded payment of rent;.that thereupon 
the defendant immediately abandoned his possession and — 
moved his family to another location. With the evidence 
in this condition, the jury returned a verdict for the de- 
fendant, and, there being a conflict of evidence, their 
finding and judgment on this point will not be set aside. 
It is next contended that the district court erred in 
giving instruction No. 8 on his own motion, which reads 
as follows: “In order to entitle plaintiff to recover, she 
must recover upon a written contract, if at all, and you 
would not be warranted in finding in her favor for the 
rental value of the premises described in the petition for 
the time claimed. And, unless you find that the con- 
tract, exhibit B, was entered into between the plaintiff 
and defendant as alleged, you should find for the defend- 
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ant.” The principal criticism of this instruction is that, 
if followed by the jury, it prevented them from returning 
a verdict for plaintiff on a quantum meruit for the use 
and occupation of the premises in question;’and it is 
insisted by the plaintiff that her petition was so framed 
that, failing to establish the written contract sued on, 
still she might recover, as above suggested, upon a quan- 
tum meruit. It is possible that the petition would bear 
such a construction, but an examination of the record 
satisfies us that the plaintiff failed to make sufficient 
proof of the value of the use of the premises to sustain 
such a recovery. In other words, there is a complete 
failure on the part of the plaintiff to prove the fair rental 
value of the premises in question. 

It is further contended that the court erred in per- 
mitting the defendant to introduce exhibits 9 and 10, for 
the reason that exhibit 9 is signed by the defendant, and 
no one else; that there is no evidence in the record to 
connect the real owner of the land with what is set forth 
in exhibit 9. It is also said that exhibit 10 seems to be a 
permission to the defendant to go upon the premises by 
one Burton, and there is no evidence in the record that 
Burton either owned the premises or that he was agent 
of the real owner. It is a sufficient answer to this con- 
tention to say that this evidence was within the issues 
on which plaintiff went to trial without objection, and 
there was no prejudicial error in its admission. 

Finally, it is contended that the court erred in per- 
mitting the defendant to testify as to the condition of the 
premises when he took possession. We think this assign- 
ment requires no discussion. The cause was tried, as 
above stated, on the theory that plaintiff had a written 
contract with the defendant to pay rent. That question 
was determined in defendant’s favor upon conflicting evi- 
dence. There was no testimony offered upon which to 
base a judgment in quantum meruwit, and therefore the 
court was required to enter judgment for the defendant 
upon the verdict of the jury. This being so, the admis- 
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sion of the evidence complained of affords no ground for 
a reversal of the judgment. 
The judgment of the district court is therefore 


AFFIRMED. 


CuHicaco, Rock IsLanD & Paciric RaILway ComMPaANy, 
APPELLANT, V. CITY OF LINCOLN ET AL., APPELLEES. 


FILED JANUARY 5,1910. No. 15,896. 


Cities: ORDINANCES: INJUNCTION. As a general rule courts will not 
enjoin the passage of an alleged unauthorized resolution. or 
ordinance by a municipal corporation. An injunction should not 
issue in such a case until some effort is made to enforce such 
resolution or ordinance. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Srewart, Jupen. Affirmed as modified. 


M. A. Low, H. P. Holmes and G. L. De Lacy, for ap- 
pellant. 


J. M. Stewart, T. FP. A. Williams, C. E. Flansburg and 
L, A. Flansburg, contra. 


Barnes, J. 


This action was commenced in the district court for 
Lancaster county to restrain the mayor and council of 
the city of Lincoln from passing an ordinance requiring 
the plaintiff to construct, equip and maintain viaducts 
on P and J streets in said city over and across its rail- 
road track where it crosses said streets. The petition 
assigns many reasons for the interposition of a court of 
equity, and, if the allegations contained therein are true, 
it is possible that at the proper time plaintiff may be 
entitled to the relief sought, but that question, however, 
is not determined in this action, and upon that point we 
express no opinion. Answer was filed by the defendants, 
challenging the truth of some of the averments of the 
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petition, and admitting others. A reply was filed by the 
plaintiff, and upon the issues joined there was a trial; 
judgment was rendered for the defendants dismissing 
the action, and the plaintiff has appealed. 

It appears from the record that the district court found 
generally for the defendants, and so we are unable to 
ascertain upon what point the decision turned. It ap- 
pears, without dispute, that at a general election held in 
the.city of Lincoln on the 7th day of May, 1907, there 
was submitted to the voters the question: “Shall the 
mayor and council of the city of Lincoln have the power 
and authority to order, direct and require the Chicago, 
Rock Island & Pacific Railway Company to construct 
complete, ready for travel, a viaduct on P street over 
and across the tracks of said company, together with ap- 
proaches thereto, and to keep and maintain the same in 
repair and safe for public travel?” It also appears 
that at the same time the following question was sub- 
mitted to the vote of the people: “Shall the mayor and 
council of the city of Lincoln have the power and author- 
ity to order, direct and require the Chicago, Rock Island 
_& Pacific Railway Company to construct and complete, 
ready for travel, a viaduct on J street at and near the 
intersection of Twenty-fourth and J streets over and 
across the tracks of said company, together with ap- 
proaches thereto, and to keep and maintain the same in 
repair and safe for public travel.” It further appears that 
the propositions above quoted were adopted or carried 
by a majority of the votes cast at said election. 

It is alleged in plaintiff’s petition that the defendants, 
the mayor and council of the city of Lincoln, threaten 
to and will introduce and pass an ordinance in pursu- 
ance of the authority thus granted them requiring the 
plaintiff to construct and maintain such viaducts, unless 
restrained by the order of the court. It thus appears 
that no ordinance has been introduced or passed by the 
defendants, and therefore there is no ordinance requiring 
the construction of the viaducts above mentioned. The 
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defendants’ contention is that this action was prema- 
turely brought, for the reason that the mayor and coun- 
cil cannot be enjoined from passing an ordinance under 
the authority granted them by the city charter and the 
adoption of the proposition above quoted, but can only 
be enjoined from enforcing such an ordinance in case 
the same invades the constitutional rights of the plaintiff, 
and the judgment of the district court must be affirmed. 
We find the general rule to be that a municipal corpo- 
ration, in the exercise of legislative power in relation to 
the subjects committed to its jurisdiction, can no more 
be enjoined than the legislature of the state. 22 Cyc. 
890; 1 Dillon, Municipal Corporations (4th ed.), sec. 
308, and note; Stevens v. St. Mary’s Training School, 144 
Ill. 336, 18 L. R. A. 832, 36 Am. St. Rep. 438; note 
to Roberts v. City of Lowisville, 13 L. R. A. 844 (92 Ky. 
95); Lee v. City of AlcCook, 82 Neb. 26; Enders v. Fri- 
day, 78 Neb. 510; Kittinger v. Buffalo Traction Co., 160 
N. Y. 377; Des Aloines Gas Co. v. City of Des Moines, 44 
Ta. 505. To this general rule, however, there are the fol- 
lowing exceptions. Where the mere passage of the or- 
dinance would ordinarily occasion, or would be followed 
by, some irreparable loss or injury beyond power of re- 
dress by subsequent judicial proceedings, or when it 
would cause a multiplicity of suits, the passage of the 
ordinance may be enjoined. It seems clear, however, that 
the facts of this case do not bring it within any of the 
exceptions. In the instant case the mere passage of an 
ordinance requiring the construction of the viaducts in 
question will cause no injury to the complainant. Plain- 
tiff can only be injured, if at all, by the enforcement of 
such an ordinance, if one be subsequently passed. Al- 
though it is stated that the defendants threaten to pass 
the ordinance, they may never agree upon its passage, 
and, if passed, they may never attempt to enforce it, and 
so we are of opinion that until such an ordinance is 
passed, and its enforcement is attempted, injunction will 
not lie. 


736 NEBRASKA REPORTS. [ Vou. 85 


Yearsley y. Blake. 


It thus appears that the judgment of the district court 
dismissing the action was the only one which could have 
been rendered. This opinion, however, shall not be con- 
strued to in any manner affect the proceedings in, or 
the merits of, any future action. It is therefore ordered 
that the judgment of the district court be modified so that 
it shall be a dismissal without prejudice, and as thus modi- 


fied it is affirmed. 
AFFIRMED AS MODIFIED, 


“ 


THOMAS YEARSLEY, APPELLANT, V. CHARLES BLAKE, - 
ADMINISTRATOR, APPELLEE, 


Firep January 5,1910. No. 15,884. 


1. Depositions, Exceptions to. An exception to a deposition, on the 
ground of a defect in the notice, cannot be considered unless 
made in writing, and filed before the commencement of the trial. 


Code, secs. 389, 390. 


2. Evidence examined, and held to support the verdict. 


ApreaAL from the district court for Frontier county: 
Rosert C. Orr, JUDGE. Affirmed. 


S. R. Smith, for appellant. 
L. H. Cheney, contra. 


LErron, J. 

This is an action brought to recover from the estate of 
Baudway Yearsley, deceased, the sum of $838, for board, 
lodging, care, and medical attendance furnished the de- 
ceased, and for the board of deceased’s wife and child. 
The petition alleges that the deceased, while sane, promised 
and agreed to pay for such service. The answer, in effect, 
admits the furnishing of the board, and rendition of the 
attendance and services, but, as to the deceased, alleges 
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a settlement and payment in full, and, as to the wife and 

. child, alleges that they went to the plaintiff's home upon 
plaintiff's invitation, and that during their residence 
there the wife assisted in the household and farm work. 
The claim having been filed in the probate court and dis- 
allowed, upon appeal to the district court issues were 
made up and the case tried to a jury, resulting in a ver- 
dict for the estate, from which plaintiff appeals. 

In December, 1901, Baudway Yearsley was an insane 
person confined in the asylum for the insane at Hastings, 
Nebraska. His brother, Thomas Yearsley, who lived in: 
Iowa, took the insane man to his home, with the consent 
of the family, and with the assistance of his aged mother 
cared for him from December 5, 1901, to March 18, 19038. 
Baudway’s wife and child afterwards went to Iowa and 
lived with Thomas from February 15, 1902, to March 18, 
1903, when, Baudway’s mental and physical health hay- 
ing been largely restored, he, with his family, returned 
to Nebraska, where he afterwards died. There is little 
dispute as to the facts, except as to the extent of de- 
ceased’s incapacity during the first six months that he 
lived at his brother’s home in Iowa. The plaintiff's wit- 
nesses testify, in substance, that he was confined to his 
bed for the first five or six months of his stay, that the 
plaintiff, his mother, and plaintiff's family cared for him, 
and that he promised to pay all that was owing for the 
services. On the other hand, Baudway’s wife testifies 
that when she went to Iowa, on the 2d of March, 1902, it 
was in response to a letter from her niece, who was a 
member of plaintiff's family, inviting her to come there; 
that when she arrived her husband was able to come out 
to the wagon to meet her; that after the first week she 
occupied the same room with her husband, and that no 
one sat up with him after that time, and it was unneces- 
sary for any one to do so; that she took care of him most 
of the time thereafter when he needed care, and that 
afterwards he helped to do light work out of doors dur- 

50 
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ing the summer. She further testifies that just before 
she and her husband left for Nebraska her husband asked 
the plaintiff how much he owed him; that the plaintiff 
said $100, and that her husband told him that he would 
pay him as soon as he got back to Nebraska and settled; 
that after they returned she wrote for her husband a let- 
ter, inclosing a draft for $100, and sent same to plaintiff; 
that in response they received a letter written by the 
niece acknowledging receipt of the $100; that from that 
time until her husband’s death neither she nor her hus- 
~band had received any request for additional payment 
for the care of the deceased and herself and child while 
they were in Iowa. A copy of the letter written by Mrs. 
Yearsley, inclosing $100, and an indorsement thereon in 
Baudway’s handwriting, as follows: “If this is not 
enough let me know and I will make it right’—is in the 
record. From that time until after Baudway’s death, 
in July, 1905, no claim was made by the plaintiff for any 
further compensation. 

The plaintiff complains that the verdict is not sup- 
ported by the evidence. While it is clear that valuable 
services were performed and sustenance supplied by the 
plaintiff, we think the evidence as to a settlement was 
sufficient to uphold the verdict of the jury. 

As to the objection made to the wife of deceased being 
allowed to testify to a conversation had between the de- 
ceased and the plaintiff with reference to the amount 
claimed by plaintiff, the evidence was admissible as an . 
admission against interest on the part of plaintiff. 
Plaintiff complains that he had no time to meet this tes- 
timony without an adjournment of the case, because he 
was not present at the trial, but it is not uncommon for 
witnesses to testify in a manner unforeseen by the op- 
posite party, and the objection was not made upon the 
ground of surprise, nor was any request for a continu- 
ance made. 

Complaint is made as to the giving of instructions, but 
no exceptions were taken at the time, and, hence, they 
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cannot be reviewed. We have examined the errors as- 
signed with reference to the rulings upon other objec- 
tions to testimony, and think there is no prejudicial error 
therein. 

As to the point that the notice to take depositions was 
not properly served, this need not be considered, because 
the alleged defect was known before the trial, but no ex- 
ceptions were ‘made before its commencement, as required 
by sections 389 aud 390 of the code. 

No prejudicial error being found, the judgment of the 
district court is 

AFFIRMED. 


WILLIAM J. FURSE, APPELLEE, V. L. W. LAMBERT, 
APPELLANT. 


FILeD JANUARY 5,1910. No. 15,885. 


1. Appeal: PLEADING: SUFFICIENCY. Where a petition is assailed for 
the first time in this court it will be liberally construed, and 
relevant allegations in the answer thereto may be used in sup- 
port of the cause of action litigated in the district court. 


2. Statute of Frauds: SALe or Lann: AGEeNcy: Evienor. If a land- 
owner in corresponding with a broker concerning a sale of the 
principal’s real estate describes the land, the price for which 
it may be sold, and instructs his agent: “You may go ahead and 
elose the deal with the man,” the principal thereby satisfies the 
statute of frauds so as to furnish proof of the broker’s agency. 


Contract: ORAL MODIFICATION. Where a broker 
has written authority to sell his principal’s land, a subsequent 
ora] modification of the price for which it is to be sold does not 
render the altered contract obnoxious to the statute of frauds. 


4. Specific Performance: DISCRETION OF CouRT: EVIDENCE. The spe- 
cific performance of a contract for the sale of real estate rests 
largely in the sound legal discretion of the trial court, and, if 
the sufficiency of conflicting evidence to support the judgment 
depends on the credibility of the witnesses who appeared and 
‘testified before that court, its judgment will not ordinarily be 
disturbed. 
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APPEAL from the district court for Harlan county: 
Harry 8. DUNGAN, JuDGE. Affirmed. 


Gomer Thomas, C. C. Wright and B. H. Dunham, for 
appellant. 


John Everson and J. G. Thompson, contra. 


Root, J. 


This is an action for specific performance of a contract 
for the sale of real estate executed by an alleged agent 
of defendant. Plaintiff prevailed, and defendant appeals. 

1. It is argued that the petition does not state facts 
sufficient to constitute a cause of action. Plaintiff al- 
leges that defendant on the 15th of December, 1907, owned 
the land in controversy, but resided in Iowa; that he 
corresponded with Myers, a real estate agent in Nebraska, 
“with the view of employing the said Myers to sell the 
land for him” by February 1, 1908, for $5,600; that 
Myers agreed to defendant’s terms, “and entered into the 
employ of the defendant, by letters to defendant, which 
are now in his possession”; that Myers failed to sell for 
the price named, but received an offer of $5,000 therefor 
and communicated that fact over the telephone to defend- 
ant. “In said conversation the said defendant, L. W. 
Lambert, authorized and employed his said agent, O. H. 
Myers, to close said deal and sell the premises at that 
price’; that said agent did sell the farm to plaintiff, re- 
ceived part of the purchase price, and executed a contract 
in the name of his principal.. A copy of the contract is 
made part of the petition. Defendant, answering, admits 
that he owns the land, and denies all other allegatious in 
the petition, but alleges that by letter he authorized Myers 
to sell the land for $7,600, and “that the only authority 
the defendant gave to the said O. H. Myers to sell the 
land was the authority to sell the same for the amount 
and on the terms above stated.” He repudiates the con. 
tract sued on. 
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No attack was made upon the petition in the district 
court, and a fair construction of all of the pleadings justi- 
fies an appellate court holding the pleadings sufficient, 
and the issue to be whether Myers had authority to sell 
the land for less than $7,600. We have held a verbal 
modification of written authority to sell real estate does 
not render the altered authority obnoxious to the statute 
of frauds. Rank v. Garvey, 66 Neb. 767. Coming, as the 
objection does, at this stage of the litigation, it should be 
overruled. 

2. It is urged that the evidence does not sustain the 
judgment. The bill of exceptions discloses that defend- 
ant wrote Myers December 15, 1907, asking, among other 
things: “What in your judgment the quarter (4) lying 
northeast of town and owned by me could be sold for be- 
tween now and the first of February.” Myers immedi- 
ately answered by letter that, owing to crop failure and 
the existing panic, land in his neighborhood could only be 
sold at a bargain; that defendant’s farm was worth $6,000, 
and “I have a man who will pay you $5,600 cash for it.” 
December 19 defendant wrote Myers, stating: “Yours of 
the 18th at hand this ins’t, will say in reply that if I am 
to receive $5,600, less your commission $150, you may go ' 
ahead and close the deal with the man, but it must be 
clearly understood that the man must assume the mort- 
gage of $2,000 that is against the place and accept the 
papers just as I hold them. They consist of a mortgage 
deed guaranteed by John Everson.” The man referred to 
in Myers’ letter failed to secure money to pay for the 
land. Myers negotiated with other individuals, and 
finally plaintiff offered to pay $5,000 for the farm. De- 
cember 25 Myers talked over the long distance telephone 
with defendant. Up to this point there is no dispute as 
to the facts, but from thence forward there is a conflict. 
Myers testifies that he explained the situation fully to 
defendant; that he experienced no difficulty in hearing 
defendant’s language; and that, after being advised, de- 
fendant urged the witness to go ahead, close the deal, and - 
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make a contract before the customer changed his mind. 
H. C. Furse corroborates Myers concerning what was said 
at the Nebraska end of the telephone. Turse is Myers’ 
partner and plaintiff's brother, and we consider those 
facts in weighing his testimony. Mr. Hall, who had 
charge of the Alma telephone exchange, heard part of the 
conversation. He does not remember all of the details, but 
testifies that the subject of the conversation was whether 
the farm should be sold for $5,000 or $5,600; that Myers 
said, “I can get you $5,000,” and that Lambert responded, 
“Get it. Go ahead and get it.” Defendant admits talk- 
ing over the telephone with Myers, but says he could not 
understand Myers; could not make out a single sentence. 
Two witnesses present in defendant’s house at the time 
testify that defendant seemed to have difficulty in under- 
standing the telephonic message, but that he said some- 
thing about a letter. Defendant’s wife testifies that her 
husband in answering the message said he could not under- 
stand what Myers was saying, but finally said: “All 
right, that is all right, if it is in accordance with my let- 
ter of instructions. If the deal is all right, go ahead.” 
Myers then prepared the contract in suit, signed defend- 
ant’s name thereto, accepted a draft for $1,000 from 
plaintiff, and mailed the documents to defendant. Lam- 
bert did not acknowledge receipt, and Myers again tele- 
phoned defendant. On the 29th Myers wrote to defend- 
ant, and received an answer stating that the draft and 
contract had not yet’ been received, but, if the contract 
was in accordance with the writer’s letter of instructions, 
he would remit for the commission. December 30, Myers 
wrote again, giving complete details of the transaction, 
and inclosed a duplicate draft for $1,000 to take the place 
of the original which defendant denied having received. 
Defendant’s local attorney then wrote a letter, which de- 
fendant signed, and sent to Myers, wherein he denied 
Myers’ authority to sell the farm for less than $7,600, and 
stated that Lambert would retain the duplicate draft 
until his letter was answered by Alyers. 
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Defendant argues that the letters did not authorize 
Myers to contract in Lambert’s name, and cites Ross v. 
Craven, 84 Neb. 520. In the cited case Craven, the land- 
owner, did not authorize Johnson, the broker, to make a 
contract for the sale of the former’s land, whereas in the 
instant case Lambert wrote Myers to go alead and close 
the deal. Argument is unnecessary to distinguish the 
cases and demonstrate that the case at bar is not ruled 
by the cited one. 

It is further urged that general authority was not given 
Myers, but that he was empowered to sell to a specific 
individual. We do not agree with counsel. Lambert did | 
not know the proposed purchaser, or his name, and his 
personality could not have entered into the principal’s 
granting or withholding authority to his agent. The let- 
ters demonstrate Lambert's anxiety to sell before Feb- 
ruary 1, 1908. His subsequent conduct and his pleading | 
indicate clearly that he did not construe Myers’ agency 
as his counsel now urge it should be interpreted. Under 
the circumstances of this case, we think that, in so far as 
Myers had power to sell the land, his authority was gen- 
eral as to the person to whom it might be sold. 

Tinally, defendant contends that, viewed in the most 
favorable light for plaintiff, the evidence must leave the 
court in doubt as to whether or not Lambert understood 
Myers’ statement over the telephone and authorized a 
diminution in the price for which his land might be sold. 
Stanton v. Driffkorn, 883 Neb. 36, is cited by defendant 
upon this subject. This objection, to our minds, presents 
the only serious question in the case. The evidence is 
clear and satisfactory that Myers, on Christinas of 1908, 
told defendant the facts over the telephone. If we credit 
Myers and Hall, defendant understood that the land could 
be sold for $5,000, but for no greater sum, and with that 
knowledge he directed Myers to “close the deal at once 
so that this fellow wouldn’t get away.” The only way 
the deal could be closed would be to perform some act or 
acts to satisfy the statute of frauds, and this was done. 


744 NEBRASKA REPORTS. [VoL 85 


Furse v. Lambert. 


Defendant’s conduct has not been frank or convincing. 
From his letters and other evidence appearing in the bill 
of exceptions, we are satisfied that he did not expect in 
the first instance to receive more than $5,600 for the farm, 
yet he retained the duplicate draft about a month, and 
informed individuals that he had been advised by his at- 
torney that he could hold plaintiff for $7,600. Lambert 
testifies that, although he is willing to abide by the court’s 
construction of his letter to Myers, he did not authorize 
his farm to be sold for less than $7,600. Lambert’s testi- 
mony that he did not hear what Myers said over the tele- 
phone ts contradicted by his wife. There are other facts 
and circumstances tending strongly to discredit Mr. Lam- 
bert. The evidence does not show that the farm was 
worth more in December, 1907, than plaintiff agreed. to 
pay therefor, nor is there a scintilla of evidence indicating 
bad faith on his part. 

Upon a consideration of the entire record, the district 
court was justified in finding that Myers had authority to 
make the contract in suit, and that through him the 
minds of the parties did meet with a common intention 
with respect thereto. Whether a contract shall be spe- 
cifically enforced rests largely in the sound judicial dis- 
cretion of the trial court. The record presents little for 
consideration other than the credibility of witnesses who 
appeared and gave their testimony in open court. The 
trial court was in much better situation than we are to 
know which of those witnesses were telling the truth, and 
we are not convinced that error was committed in finding 
for the plaintiff. 

We have not made specific mention of all the arguments 
presented by defendant. They have been considered, but 
are not believed to be important in settling the rights of 
the parties hereto. 

The judgment of the district court is 


AFFIRMED. 
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ADOLPH PETERSON, APPELLEE, V. AMANDA FISHER ET Al.., 
APPELLANTS. 


. 
Fired JANUARY 5,1910. No. 15,889. 


Mortgages: Vawipity. A mortgage executed to secure money bor- 
rowed for the specific purpose of satisfying a bid for real estate 
sold at sheriff's sale, and delivered simultaneously with the 
delivery of the officer’s deed, is a purchase money mortgage, 
valid as against a claim of homestead made by the purchaser’s 


spouse. 


APPEAL from the district court for Sarpy county: LrEn 
S. ESTeLLe, Jupee. Affirmed. 


Ernest Rk. Ringo, for appellants. 


James T. Begley, contra. 


Roor, J. 


This is an action to foreclose a real estate mortgage. 
Plaintiff prevailed, and defendants appeal. 

Some time preceding the year 1899 Ebenezer Fisher 
died seized of the land described in the mortgage. In 
September of that year the county judge of Sarpy county 
entered a final order in the matter of the estate of Eben- 
ezer Fisher, deceased, and adjudged the decedent’s widow, 
Henrietta Fisher, to be his sole heir at law. The collateral 
heirs of the deceased seem to have ignored the order, but 
the widow, by reason of the facts and the law, became the 
owner, during her natural life, of said real estate. In 
December, 1899, in an action to foreclose a tax lien upon 
said land, the widow and all of the heirs of Ebenezer 
Fisher were made parties. The succeeding year a decree 
of foreclosure was rendered, and the land duly sold by the 
sheriff to Casper Fisher, a brother of Ebenezer Fisher. 
The purchaser was unable to pay for the land, and bor. 
rowed from plaintiff $500 for that purpose. Henrietta 
Fisher departed this life intermediate the entry of the 
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decree of foreclosure and the execution of said deed and 
mortgage. Subsequently Casper Fisher died. The de- 
fense is that at the time said mortgage was executed the 
real estate constituted the homestead of Casper Fisher, 
and that Mrs. Fisher was then insane and the instrument 
for that reason void. The district court found that Mrs. 
Fisher was sane at the time she executed the mortgage, 
but we are of opinion that fact is immaterial. The money 
was loaned by plaintiff to Casper Fisher to purchase said 
land and for no other purpose. The money was paid and 
the mortgage and the sherifi’s deed executed as simul- 
taneous acts, so that at no time during the transaction did 
a homestead estate vest-in Casper or Amanda Fisher 
which-they can assert as against the lien of said mort- 
gage. Prout v. Burke, 51 Neb. 24; Jackson v. Phillips, 57 
Neb. 189; Acruman v. Barnes, 66 Ark. 442. a 

Defendants argue that Casper Fisher was an heir of his 
brother Ebenezer and therefore part owner of the land 
before the suit to foreclose the tax’ lien was instituted; 
that his ownership continued up to the time he signed 
the mortgage in controversy, and that the evidence is un- 
disputed that he occupied the land with his family for 
some years next preceding the execution of plaintifi’s 
mortgage. The evidence, however, does not show in what 
capacity he occupied said land; whether as tenant of his 
brother’s widow, who owned the life estate and was en- 
titled to sole possession thereof, or by virtue of some right 
independent of his brother’s seizin and title. In any 
event, consummation of the sheriff’s sale cut off Amanda 
Fisher’s estate in the land, and at no time between the in- 
stant her interest was thus extinguished and the hen of 
the mortgage created did a homestead estate vest in Mr. 
or Mrs. Fisher so as to prejudice the rights of the mort- 
gagee. We have not overlooked the principle of law di- 
recting a sheriff's deed to relate back to the date of sale, 
but it has no application to the case at bar. 

While we are willing at all times to protect a bona fide 
homestead, we shall not place a strained construction 
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upon evidence, nor the law applicable thereto, for the 
purpose of defeating an honest lien created for the bene- 
fit of defendants’ privy in title, and but for which they 
probably would not at this time possess or enjoy any in- 
terest whatever in the land in litigation. 

We find no error in the record, and the Judgment of the 


district court is . 
AFFIRMED. 


BENJAMIN HEpDENDORE v. STATE OF NEBRASKA. 
FILED January 5,1910. No. 16,202. 


Criminal Law: ConFessions: Instructions. Where the trial court 
in a prosecution for murder admits proof of a confession chal- 
lenged by defendant as involuntary, and by instructions submits 
to the jury on conflicting evidence the issue thus raised, they 
should be directed to disregard the confession, if they find from 
all the evidence that it was not voluntarily made. 


Error to the district court for Harlan county: Harry 
S. Duncan, Jupcn. Meversed. 


J. G. Thompson, John Hverson and Perry, Lambe & 
Butler, for plaintiff in error. 


W. T. Thompson, Attorney General, and George W. 
Ayres, contra. 


Ross, J. 


In a prosecution by the state in the district court for 
Harlan county, Benjamin Heddendorf, defendant, was 
convicted of murder in the first degree and sentenced to 
life imprisonment. As plaintiff in error he now presents 
for review the record of his conviction. 

In the information and testimony William C. Dillon is 
described as the victim of the homicide. He was a bach- 
elor, and lived alone on his farm north of the village of 
Stamford in Harlan county, and was found dead in his 
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house there. Circumstances indicated that, when sitting 
in his own home, he had been shot through a window from 
a position outside. A pane of glass in the window had 
been broken and a blanket hung over the aperture. There 
was a wound on the right side of Dillon's head above and 
back of the ear. His watch was missing and some of his 
pockets had the appearance of having been rifled. He 
was last seen alive March 17, 1909. The felony was dis- 
covered March 19, 1909. Suspicion as to the malefactors 
fell on two boys in the neighborhood and they were ar- 
rested March 20, 1909. George Critser was one of the 
boys: and the convicted defendant herein was the other. 
At the trial the state was permitted to prove that de- 
fendant had confessed his guilt, and it is earnestly argued 
that the district court erred in admitting the confession 
and in instructing the jury in relation to it. One of de- 
fendant’s objections to the confession is that the evidence 
does not exclude the hypothesis that it was involuntary, 
and the instructions are criticised on the ground that they 
permitted the jury to consider the confession as com- 
petent evidence of guilt, though it was made in the pres- 
ence of the county attorney under circumstances making 
it inadmissible. In examining these questions it will be 
necessary to advert to some features of the testimony. 
Defendant lived on a farm with his parents near the scene 
of the homicide. When arrested he was a boy of eighteen. 
His parents at the time were visiting in Iowa, and in 
their absence Critser was with defendant and assisted the 
latter in doing chores and other farm work. There was 
some testimony tending to show that defendant was weak- 
minded, and his conversation impressed one witness as 
that of a boy of ten or eleven. Defendant had been watch- 
ing bloodhounds at work the day he was arrested, and in 
this connection the deputy sheriff testified: “I noticed 
that the Heddendorf boy seemed to be quite nervous and 
kept following and getting around in a position so he 
could keep his eye on the dogs. I had orders to keep him 
back.” The officers and bloodhounds were at defendant's 


‘ 
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home, and he was arrested there the same day in the ab- 
sence of his parents and taken with Critser to Stamford 
to the offices of a real estate agent. These offices consisted 
of one large front room into which two small back rooms 
opened. Here the boys were separated, each being de- 
tained in one of the small rooms in custody of the sheriff 
or his deputy. According to some of the witnesses the 
boys were thus detained for more than two hours. The 
county attorney was called, and went back and forth from 
one of the small offices to the other through the front room. 
An uncle of defendant testified that the front office and 
porch were crowded. He also said there was a good deal 
of excitement, and that the sheriff kept him out of the 
room in which his nephew was confined. It is conceded 
that defendant first denied his guilt. One witness said 
the boy appeared to be nervous and cried before making 
the confession. It was on the day of his arrest, in one 
of the back rooms described, that the confession admitted 
in evidence was first made. Defendant did not have the 
benefit of counsel until the next day. In one instance 
the county attorney’s version of what took place after he 
left the room occupied by Critser and approached defend- 
ant in the other room is as follows: “I walked in there 
and said, about like this: ‘The other boy has wilted. It 
is too bad that a thing like this should happen’—and kind 
of sat and looked at him. He said: ‘I had nothing to do 
with it?—something like that, and I sat there just a 
second or two and turned around and walked out.” The 
statement that “the other boy has wilted” was untrue, 
and without knowing its falsity defendant is said to have 
confessed his guilt. After the county attorney went out, 
defendant, according to the testimony of the deputy 
sheriff in charge, said: “If the other boy has wilted, I 
will tell it all too.” One witness said the first question 
asked by the county attorney was: “You may as well 
make a clean breast of it, for it will come out anyway, 
and it will be better for you.” The same witness also 
testified in regard to the confession that Dr. Campbell 
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asked and defendant answered questions as follows: 
“Q. You are telling this because it will make it easier for 
you? <A. Yes; to make it easier for me. Q. Do you 
know what you are doing? Is it the truth? A. I think 
so, but I am badly rattled.” 

There is proof of these conditions, incidents and cir- 
cumstances, but the evidence in regard to some of them 
is conflicting. As they have been stated they are not in- 
tended as a summary of the testimony, but are mentioned 
to show the premises from which defendant makes two 
arguments. The first of these is that, under the stress 
of the events described, defendant’s mind was seized with 
fear, and that his mental condition was such that the in- 
fluence and conduct of the officers destroyed his confes- 
sion as competent evidence of his guilt; and the second 
is that it was the duty of the court, after having admitted 
the confession in evidence, to instruct the jury to dis- 
regard it, if found by them to be involuntary. The ad- 
mission of the confession was resisted every time it was 
offered, and'defendant’s right to a review of the rulings 
of the trial court was preserved by exceptions thereto. 
Defendant insists the confession should have been ex- 
cluded under the following rule: “A promise of benefit 
or favor, or a threat or intimation of disfavor connected 
with the subject of the charge, held out by a person hav- 
ing authority in the matter, will be sufficient to exclude 
a confession made in consequence of such inducement 
either of hope or fear.” Heldt v. State, 20 Neb. 492; 
Ballard v. State, 19 Neb. 609; Snider v. State, 56 Neb. 
309. Z 

Though the confession was admitted in evidence, the 
trial court did not find as a fact that it was voluntarily 
made. The instructions indicate that question was left 
to the jury, and that the court intended to adopt the pro- 
cedure sanctioned by the following holdings of this court: 
“The preliminary examination before the court to ascer- 
tain whether or not a confession of a prisoner offered in 
evidence is voluntary is properly conducted in the hear- 
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ing of the jury. After a confession is given in evidence it 
is for the jury to determine froin all the facets and cir- 
cumstances preven on the trial, in connection with the 
confession, whether it was voluntary and what credit 
should be given it.” Shepherd v. State, 31 Neb. 389. 

Having in the present case admitted defendant’s con- 
fession in evidence, the trial court instructed the jury in 
relation thereto as follows: “(24) The court has per- 
mitted evidence touching a confession to be introduced 
in this case, and it is for you to take such evidence, an- 
alyze it and weigh it, to see what is the truth of the 
matter; and, if you find beyond a reasonable doubt that 
said confession or admission: was made, for what pur- 
pose, with what motive, and whether or not said confes- 
sion was true. And you are instructed that, in consider- 
ing the weight to be given to an alleged confession made 
by the defendant, you should consider all the testimony 
in the case up to that point, the position of the defendant 
at that time, his surroundings, his strength or weakness 
of mind, as shown by the evidence, and the hopes or 
fears, if any, that may have influenced the defendant, and 
whether or not said hopes or fears were the result of 
any promises or threats on the part of the sheriff, his 
deputy, the county attorney, or any other person. 

“(25) The jury are instructed that if, from the evi- 
dence, they believe that the defendant made the confes- 
sion given in evidence in this case, you should treat and 
consider such confession precisely as you would any other 
evidence or testimony; and hence, if the jury believe the 
whole confession to be true, you should act upon the whole 
as true. You may believe part of the confession and reject 
the balance, if you see sufficient grounds in the evidence 
for so doing. You are at liberty to judge of it like other 
evidence, in view of all the circumstances of the case as - 
disclosed by the evidence. 

“(26) The court instructs you that, where the con- 
fession of a person charged with a crinie is offered in 
evidence, the whole of the confession offered in evidence 
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must be taken together; as well that part, if any, which 
inakes in favor of the accused as that part, if any, which 
is unfavorable to him.” 

Instruction 25 was evidently taken from the report of 
Furst v. State, 31 Neb. 403, but in that case the voluntary 
character of the confession was free from doubt, the court 
in the opinion saying: “The defendant was not prompted 
to make the statements he did by any threat, promise, or 
expectation of hopes or favor. No inducement was held 
out to him to make an untrue statement.” Neither the in- 
structions quoted, nor any other part of the court’s charge 
in the present case, directed the jury to disregard the con- 
fession, if found to be involuntary. Defendant was there- 
fore deprived of the full benefit of the rule excluding 
involuntary confessions. It has been observed in the pres- 
ent case that there was at least some proof tending to 
show defendant’s confession was within the rule stated. 
Having undertaken to instruct them on that subject, it 
was incumbent on the trial court to embody in some form 
in the instructions the substance of the rule that the con- 
fession, if found to be involuntary, should not be consid- 
ered. With this principle left out of the instructions 
relating to the confession, they were erroneous in a par- 
ticular affecting a substantial right of defendant in a trial 
where his life was at stake. In People v. Howes, 81 Mich. 
396, the court announced the rule applicable, as follows: 
“Where the question whether alleged statements of a re- 
spondent to an officer were freely and voluntarily made is 
fairly submitted to the jury as an issue of fact, evidence 
of such statements is competent; but the jury should be 
instructed to first determine such preliminary issue, and, 
if they find that the statements were made under com- 
pulsion or duress, not to consider them in arriving at a 
‘verdict. People v. Barker, 60 Mich. 277.” This is in har- 
mony with a well-settled practice. Burdge v. State, 58 
Ohio St. 512; State v. Storms, 113 Ia. 385; Roesel v. State, 
62 N. J. Law, 216; Commonwealth v. Burrough, 162 Mass. 
513; Commonwealth v. Shew, 190 Pa, St. 23; Wilson v, 
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United States, 162 U.S. 613. The error was prejudicial, 
since the confession, if believed, was strong proof of de- 
fendant’s guilt and a material part of the state’s case. 

For error in the instructions, the judgment must be 
reversed, but other assignments will be considered no 
further than to suggest that some overruled challenges 
to jurors should have been sustained on account of opin- 
ions expressed by them on their voir dire. 


REVERSED. 


SAMUEL R. PERRY, APPELLEE, V. H. BERGER, APPELLANT. 
FiLtep JaNuaRY 56,1910. No. 15,858. 


1. Action: ConrTracT: Pusiic Ponicy. “An action cannot be main- 
tained for the consideration of a contract upon an alleged per- 
formance by the plaintiff, 1f such contract is against public 
policy.” Clarke v. Gmaha & 8. W. R. Co., 5 Neb. 314. 


: “If such contract is fully executed the 
court will not disturb it, but leave the parties to abide the conse- 
quences.” Clarke v Omaha ¢€ 8. W. R. Co., 5 Neb. 314. 


AppEAL from the district court for Dawson county: 
Bruno O. HosretLer, JUDGE. Reversed with directions. 


John H. Linderman and Warrington & Stewart, for ap- 
pellant. 


E. A. Cook, contra. 


Fawceryr, J. 

Plaintiff alleges substantially that defendant and one 
George P. Lewis, agent of and representing defendant, 
demanded that plaintiff pay to defendant the sum of $200 
“as a condition of the defendant not prosecuting the plain- 
tiff for stealing certain cattle which the defendant, 
through the said George P. Lewis, alleged that the plain- 
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tiff had stolen from the defendant’; that plaintiff was 
greatly “scared” by said threat to have him arrested and 
prosecuted on a charge of stealing, and requested that he 
be given time to consult with some of his friends in refer- 
ence to the demand for said money, but was met with the 
additional threat that, if said money was not paid at once, 
he would be arrested for stealing; that to avoid the threat- 
ened arrest and the humiliation growing out of the same 
he paid to said Lewis for defendant the sum of $200; that 
the charge made against him by defendant, through Lewis, 
was false and wholly untrue; that he had not stolen any 
cattle or any other property from defendant, “as was 
well known to the defendant”; that said money was only 
paid because he “was afraid of said arrest by reason of 
the humiliation that would be caused him thereby and 
supposed that the defendant would carry out said threat 
and cause such arrest’; that he did not owe said sum of 
$200 or any part thereof to defendant, and that said sum 
of $200 was wrongfully and illegally demanded and re- 
ceived by the defendant from the plaintiff to the plaintiff’s 
damage in the sum of $200. 

The answer admits the payment to defendant of the 
sum of $200, and alleges that the money was paid to him 
voluntarily by plaintiff in satisfaction of a debt then 
claimed by him to be due and owing by plaintiff; that 
plaintiff had not prior to the commencement of the action 
made any demand for the payment of the money; that on 
September 17, 1906, plaintiff obtained possession of four 
head of cattle, the property of defendant, without the 
knowledge of defendant, “and that the plaintiff concealed 
from the defendant; that the said cattle were then in his 
possession, falsely and fraudulently”; that defendant 
“was compelled to expend time and a large sum of money, 
to the extent and amount of $50, in the search for the said 
cattle, as the plaintiff then well knew, and yet falsely and 
fraudulently concealed from the defendant that the said 
cattle were then in his possession”; that defendant learned 
of plaintiff’s possession of said cattle on or about October 
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22, 1907; that at said time plaintiff had said cattle, with 
others belonging to plaintiff, at Overton, and was about 
to ship the same to market; that defendant demanded said 
cattle, or payment for the same, before they “should be 
so shipped to market, and out of this county”; that plain- 
tiff “thereupon offered to pay to the defendant the said 
sum of $200 in satisfaction of the debt owed by the plain- 
tiff by reason of the damages suffered by the defendant 
by reason of the false and fraudulent concealment by the 
plaintiff of his possession of the said cattle of the defend- 
ant, and as the price of said cattle; that the defendant 
thereupon sold the same to the plaintiff, and permitted 
him to ship the saine to market and dispose of the same, 
and accepted from the plaintiff the said sum of $200 so 
offered in payment of said damages and for the said cat- 
tle.” The reply is a general denial. There was a trial to 
the court and a jury, which resulted in a verdict and judg- 
ment for plaintiff for the full sum claimed, and defendant 
appeals. 

Plaintiff’s own. testimony precludes a recovery by him 
in this action. It shows that he attended a sale of stock 
by defendant on defendant’s farm, in September, 1906; 
that he purchased at that sale 27 head of heifers. “Q. I 
will ask you to state to the jury how they were put up, 
whether separately or as an entire bunch? A. They were 
put up and sold in a bunch of 27 head in a bunch. I 
bought them by the head, bid them in at $14.75 a head. 
* * * Q. How many head of cattle did you settle for? 
A. Twenty-seven head. * * * Q. When you started 
to get the cattle, did you say anything to Mr. Berger? 
A. Yes; I asked him to help me drive them out. He said 
no, he hadn’t time; that I got all the heifers there was 
there, all the heifers he had was put up in that bunch and 
sold, for me to drive them all out. Q. Did you drive out 
all the heifers that were there? A. I did. * * * Q. 
When you took them out, did you count them? A. I 
counted them after I got them out, drove them all out, 
and then counted them after I got them out. Q. Where 
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were you when you counted them? <A. On the north side 
of the lot. Q. How many did you get? A. Twenty-eight. 
* * * Q. Were all the 28 head taken out of this one 
lot? A. Yes; and there was two or three taken out of 
the bunch of steers and drove into this lot and then drove 
out with the rest of them.” He then testifies that, when 
they got about half a mile east of the house, one young 
heifer “left the bunch. We couldn’t keep it in. I guess 
they were just weaning it. We tried to keep it in, but 
couldn’t, and we let it go back.” He then testifies that 
he got the other 27 head to his place; that he counted 
them next morning and there were 27 head. “Q. Did you 
do anything more about that heifer that went back? A. 
Yes. Q. What about that? A. Sold it to Mr. Galloway 
(father of the young man who was helping to drive the 
cattle). Q. Why did you sell it to Mr. Galloway? A. 
Well, I tried to sell it to his son when we were driving 
home. I offered it to him for $7. It was a small one, 
either $7 or $7.50. I thought it was a wild one, but I guess 
it proved not to be a wild one, it was just weaned. Q. 
Upon what theory did you sell that one when you say you 
had bought 27 head? A. Because I thought it belonged’ 
to me when he told me to take them all.” Coming’'to the 
time he paid the $200 to defendant, he testified that Lewis 
first suggested the payment of money that day “to fix up 
with Berger. * * * Q. What did he say? A. Why, 
he understood I had got hold of more cattle than I was 
entitled to and I had better settle for them; that they 
would have me prosecuted and put it into the hands of 
the government as if was a government offense. He asked 
me if I hadn’t got one. I told him, ‘Yes; I had got one 
more than I bought.’ He said he had proof that there 
was more missing; that there was four head missing, and 
I would stand good for all of them as long as I had owned 
up that I had got one; and he said Berger didn’t care 
whether I settled or not because, if I didn't, he would put 
jt into the hands of the government and it would cost me 
p1i,-00, and the best thing I could do \as to pay his de- 
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mand, $200, and settle with him. Q. What reply did you 
make to that? A. I told him [I didn’t know what to do. 
I had simply got one. If that was the easiest way forme 
to get out of it I would settle, any way to make it right. 
Q. What did you say in reference to the statement that 
you had gotten four head that didn’t belong to you? A. 
Told him I hadn’t, just got one. Q. Did you say what one 
it was and under what circumstances you got that? A. 
Yes; it was a heifer. He told me to drive them all out, I 
had got the whole bunch. Q. When he told you you would 
be prosecuted, what did you say to that? A. I told him I 
didn’t want to be prosecuted. Q. What did he say then? 
A. He said that would be done if J didn’t payit. * * * 
Q. What was the result of that conversation? What did 
you agree to do, ifanything? A. I agreed to pay him $200 
if they would settle up and keep from being arrested. 
Mr. Lewis said he didn’t know whether that would satisfy 
or not, he would go and see.” He then testified that he 
went to the bank and got the money, and went to a res- 
taurant, where he met Lewis and Berger. “Q. When you 
went into the restaurant did you have any money with 
you? A. Yes. Q. How much? A. $200. Q. What did 
you do with it? A. Gave it to Mr. Lewis. Q. Where was 
Mr. Berger then? A. In the restaurant there by him. Q. 
When you gave Lewis this money, did you owe Mr. Berger 
any sum of money? A. No, sir. Q. Hes this money or 
any part of it been returned to you? A. No, sir.” 

On cross-examination he testified: ‘“Q. Did you see 
Berger from the time of the sale up to the time you met 
him in Overton? A. I had seen him in town, never spoke 
to him. Q. Had you ever had any conversation with him? 
A. No, sir; not that I know of. Q. Didn’t you have a tele- 
phone conversation with him a couple of days after the 
sale? A. Next day, cver the phone. Q. He asked you, did 
he not, over the ’phone if you didn’t have more cattle than 
belonged to you? A. Yes. Q. What did you tell him? 
A. I told him, ‘No, sir.’ He wanted to know if I had a 
steer in the bunch, that is what he asked me. I told him, 
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‘No,’ he had better come down and look the bunch over 
and see.” * * * “Q. Isn’t it a fact that Berger wrote 
you a receipt, and that the first receipt he wrote you was 
unsatisfactory? A. Yes. Q. And didn’t you tell him you 
wanted a receipt for 31 head of cattle? A. Yes. Q. And 
then he wrote you another receipt, did he? A. The number 
he went to write down was 28 head, and I says, ‘You ac- 
cused me of stealing 4 head. Put down the whole amount.’ 
And he just wrote down the number. Q. It was all on one 
paper? A. Yes.” The receipt was produced by plaintiff's 
attorney, identified and introduced in evidence, as follows: 
“Lexington, Neb. Oct. 22, 1907. Received from S. R. 
Perry, balance in full due me on 31 head cattle purchased 
from me Sept. 17, 1906. H. Berger.” “Q. It was at 
your suggestion that the number 31 was put in there? 
A. Yes, because he accused me of stealing that many. 
Q. You told him in the restaurant that it was because he 
accused you of stealing 4 head that you wanted that put 
in there? A. Yes, sir.’ * * * “Q. When Berger tel- 
ephoned you, you didn’t tell him anything about having 
taken an extra animal, did you? A. No, sir. Q. You 
just simply told him there wasn’t any steer down there? 
A. Yes, that is all he asked. Q. And you told him to come 
down and look over the herd? A. Yes, sir. Q. As a mat- 
ter of fact, you knew there was only 27 head there at that 
time, did you? A. Yes, sir.” 

Tn considering the case upon plaintiff’s testimony alone, 
we are giving him the full benefit of the findings of the 
jury as to three of the four head of cattle in controversy ; 
but we do not see how that in any manner changes the re- 
sult. The only difference in the eye of the law between 
taking one head and four is in degree. In either case the 
act was wrong. His evidence shows that he bought 27 
head of beifers at $14.75 a head, and on the evening of the 
same day drove away from defendant’s premises 28 head. 
He did not settle for the animals purchased until the next 
day, when he went to the clerk of the sale at the bank in 
Overton and paid for 27 head only. He took 27 head to 
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his own farm, and sold the other one and received the 
money therefor. He said nothing to the clerk of the sale 
- when he settled for the cattle about having driven away 
one head more than he had bought and was paying for. 
When defendant asked him, the day after the sale, if he 
had any extra cattle, or, as plaintiff puts it, if he had a 
steer in his bunch, he answered, “No,” but said nothing 
to defendant about having driven away 28 head instead of 
27. For 18 months, or thereabouts, he concealed the fact 
of his having driven away more cattle than he had bought, 
and then did not disclose the fact to defendant until de- 
fendant and Lewis accused him of the matter at Overton 
on the day he paid over the money in controversy. His 
statenfent that he supposed he had a right to take away 28 
head of heifers, because the defendant told him he had 
bought all the heifers in the lot and for him to drive them 
out, cannot be construed in any other light than as a mere 
pretense. He knew he had only bought and paid for 27 
head, and when he discovered that he had 28 head in the 
bunch it was his duty to have immediately separated one 
from the bunch and put it back in the lot, or, when one 
broke away from the herd, to have advised defendant of 
that fact; but instead of doing so he sold it to the father 
of the young man who was helping him drive the bunch. 
It is evident from all this that, when defendant and Lewis 
called upon him at Overton, he knew he had taken some- 
thing that did not belong to him and had concealed his 
possession of it for over a year. Then, when he was con- 
fronted with the accusation of having taken stock that 
he was not entitled to, he paid the money in controversy 
to defendant, as he himself says, for the purpose of avoid- 
ing arrest and prosecution. Such an agreement is against 
public policy, and cannot in any manner be countenanced, 
or upheld, or abrogated by the court for his benefit. In 
Clarke v. Omaha & S. W. R. Co., 5 Neb. 314, we said: 
“An action cannot be maintained for the consideration of 
a contract upon an alleged performance by the plaintiff, 
if such contract is against public policy. If such contract 
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is fully executed the court will not disturb it, but leave 
the parties to abide the consequences; if it is not executed 
the court will not lend its aid to carry it into effect.” The 
accusation made against him by defendant and Lewis, 
that he had stolen cattle, or at least one animal, from de- 
fendant, was not without foundation; and it is clear froin 
plaintiff's own testimony that the money was paid “to fix 
up with Berger.” In other words, it was paid to avoid 
an arrest and prosecution for an offense which he felt he 
had committed. Under such circumstances he is not en- 
titled to any relief. 

As, under plaintiff's own testimony, there is no theory 
upon which he can ever recover in this case, the judgment 
of the district court is reversed and the cause remanded, 
with directions to that court to dismiss plaintiff's action. 


REVERSED AND DISMISSED. 


Lerron, J. I concur in the conclusion. 


Huser MANUFACTURING COMPANY, APPELLANT, V. JOHN 
C. SILVERS ET AL., APPELLEES, 


Firep January 5,1910. No. 15,883. 
Notes: Joint MAKERS:. RELEASE. The unconditional release of one 
of several makers of a joint and several) promissory note, with- 


out the consent of the other makers thereof, operates as a re- 
lease of all. 


AprEAL from‘the district court for Lancaster county: 
LINCOLN Frost, JUDGE. Affirmed. 


George A. Adams, for appellant. 


Norval Bros., J. J. Thomas and Edwin Vail, contra. 
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This action was commenced in the district court for 
Lancaster county upon five promissory notes, dated June 
10, 1908, signed jointly by all three defendants. The de- 
fendants each filed a separate answer. Defendant Silvers 
alleged that “before this action was brought, and after 
the giving of the several promissory notes mentioned and 
described in said petition, to wit, on or about August 17, 
1908, the said plaintiff for a good and valuable considera- 
tion, to wit, the purchase by this answering defendant 
from the said plaintiff on or about said date one sixteen- 
horsepower Huber traction engine, and one Huber steam 
thresher, and other property, released and discharged this 
answering defendant from the claims and cause of action 
‘set forth in its petition filed herein, and thereby this an- 
swering defendant was discharged by said plaintiff from 
the payment of the debts, or notes, mentioned in said peti- 
tion.” Further, “that the several promissory notes men- 
tioned and described in the petition were given by the 
defendants herein for the purchase by these defendants 
from said plaintiff of one of the plaintiff’s rigs, to wit, 
one Huber steam thresher separator; and this defendant 
further avers that the following is a copy of the said re- 
lease heretofore mentioned and described, to wit: ‘The 
undersigned of this order is to be released without re- 
course hereafter on the Co’s Rig signed by Silvers, Britt 
and McKenney upon the approval of this order.’” Defend- 
ant further averred that he gave plaintiff, on or about 
August 17, 1908, a written order for the threshing outfit 
first above set out, and that thereafter the said order was 
accepted and approved by plaintiff under and in pursv- 
ance of said order given by defendant to the company ; 
that plaintiff furnished and delivered to him the thresh- 
ing outfit above mentioned; “that in pursuance of the said 
stipulation in said written order above set forth, and the 
approval thereof by said plaintiff as above set forth, this 
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answering defendant is released and discharged from the 
claims or debts sued for in the petition filed herein.” 

The defendants Britt and McKenney, in their separate 
answers, each alleged that the notes set out in plaintiff's 
petition were executed by the three defendants as joint 
makers, and that the consideration therefor was the joint 
obligation of all the defendants; “that on or about August 
17, 1903, the plaintiff for a good and valuable considera- 
tion, and without the knowledge and acquiescence, per- 
mission or consent of this answering defendant, released 
and discharged the codefendant John C. Silvers from all 
liability on the notes set forth in plaintiff’s petition and 
the consideration for which the same was given; that said 
release was absolute and unconditional, and that by rea- 
son thereof this answering defendant has been and is 
released and discharged from all liability upon said 
notes.” 

The reply alleged that the notes were joint and several 
notes, and were executed by the defendants to plaintiff 
for a threshing machine outfit; that on or about August 
17, 1908, defendant Silvers came to plaintiff, and repre- 
sented to plaintiff that he had sold his interest in said 
threshing outfit to his codefendants Britt and McKenney, 
and that they had assumed and agreed to pay the notes 
and debt sued upon, and at that time offered to purchase, 
or wanted to purchase, of plaintiff another threshing out- 
fit; that plaintiff, relying upon what he said, and believing 
his statements to be true, and from his statements believ- 
ing that he had sold his interest in the outfit for which 
the notes in suit were given, and believing that the defend- 
ants Britt and McKenney had agreed with him to assume 
and pay the notes in suit, “solely relying upon said repre- 
sentations and believing them to be true, sold to him 
another outfit, and in the order signed by said defendant 
Silvers for said outfit entered a release in the following 
language, to wit (the release above quoted); that there- 
after the plaintiff was notified by some or all of the de- 
fendants that the defendant Silvers had not sold his in- 
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terest in said outfit to his codefendants herein, and that 
they had not assumed or agreed to pay the debt sued on 
herein, whereupon this plaintiff sought and has ever 
sought to hold all of the defendants liable for the debt 
sued on herein, and at once notified them that they were 
not released from liability because of said release secured 
by the defendant Silvers from this plaintiff. This plaintiff 
further alleges that it does not know whether said state- 
ments were true or false, and it has no means of knowing; 
that the defendant Silvers says they are true; that the de- 
fendants Britt and McKenney say they are not true; but 
this plaintiff avers and alleges that, if said statements 
were true, said release was valid and binding and the 
said defendants Britt and McKenney are liable upon the 
notes sued on herein; if said statements were not true, 
then said release was procured by and through the fraud 
of the said defendant Silvers, and is of no force and effect, 
and all of the defendants are liable on the notes herein 
sued upon; and the plaintiff demands that said question 
be in this case tried and determined as to whether or not 
said Silvers sold out to his codefendants herein, and 
whether or not they agreed and assumed to pay said debt; 
and, when said facts are found, that the law be pro- 
nounced upon them, and that this plaintiff have judgment, 
as in its petition set out, against the parties defendant 
herein found to be liable under the facts herein alleged.” 

There was a trial to the court and a jury. When plain- 
tiff had rested, the court directed a verdict in favor of the 
defendants, and judgment was rendered thereon, from 
which plaintiff appeals. 

Numerous questions of law are discussed as to what 
could be proved under the reply in this case, etc., but it 
could serve no good purpose to enter into a distussion of 
those questions here, for the reason that, under the undis- 
puted evidence, there is no theory upon which plaintiff 
can recover. There is no dispute but that the notes in 
suit were signed by all of the defendants as part of the 
purchase price of a threshing outfit which they had jointly 
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bought from plaintiff; that some time thereafter, and be- 
fore any of the notes in suit had matured, defendant 
Silvers called at plaintiff's place of business in the city 
of Lincoln and stated to plaintiff’s agents that he had 
sold his interest in the threshing outfit to his cosigners, 
and that they had agreed to pay the notes; that plaintiff, 
some two or three days thereafter, sold him another 
threshing outfit, and in the written contract therefor un- 
conditionally released him from all liability upon the 
notes in suit. Conceding every proposition of law con- 
tended for by plaintiff, it would avail plaintiff nothing, 
for the reason that the record is barren of proof to aid 
it in the application of those legal principles. The record 
before us fails to show whether Silvers had or had not 
sold his interest to the defendants Britt and McIenney. 
Plaintiff in its reply says that it has no means of know- 
ing whether the statements made by Silvers are true or 
not; and the unfortunate thing for plaintiff is that we 
are left in the same condition. We have no means of 
telling from the record before us whether his statements 
were true or not. The evidence of plaintiff's agent is 
that the sale of the threshing outfit to Silvers was not 
made until some two or three days after he had called at 
their office and made the statements about his having sold 
his interest to Britt and McKenney. The sale in fact 
was not consummated until plaintiff sent one of its sales- 
men to the home of defendant Silvers to close up the 
deal. During this two or three days’ time plaintiff made 
no inquiry of Britt and McKenney to ascertain whether 
or not the statements made by Silvers were true. They 
saw fit to rely entirely upon what Silvers had said; and 
even after plaintiff’s agents learned that Silvers and Britt 
were having some difficulty over an accounting, so far as 
the record discloses, they still did not make any inquiry 
of either Britt or McKenney as to whether or not they 
had purchased Silvers’ interest in the threshing outfit. 
On all of these important questions the record is pain- 
fully silent. We use this term advisedly; for it is with 
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great reluctance that we affirm a judgment which will 
release these defendants from a just obligation which 
some of them ought to pay. Common prudence, it seems 
to us, would have dictated to plaintiff's agents the ne- 
cessity of their making inquiry of Britt and McKenney 
before they released Silvers. If they saw fit to refrain 
from making such inquiry when they had ample time to 
do so, and plaintiff must now suffer a loss on account 
thereof, the loss must be charged to their own gross neg- 
lect, and not to the well-established rule of law which 
prevents a recovery in this case. Lamb v. Gregory, 12 
Neb. 506. Under the evidence offered by plaintiff there 
was nothing to submit to the jury, and the district court 
did right in directing a verdict in favor of the defendants. 
The judgment of the district court is therefore 


AFFIRMED. 


WILL 8S. GILLAM, APPELLANT, V. WALT MANN, APPELLEE. 
FILED JANUARY 5,1910. No. 15,887. 


1, Appeal: REJECTION or EVIDENCE: OFFER OF Proor. Error cannot be 
predicated upon the refusal of the district court to permit a 
witness to answer a certain question, when no offer is made of 
the proofs which would be elicited if the answer were permitted 
to be made. 


CONFLICTING EVIDENCE, Where the evidence is conflicting 
and does not preponderate in favor of cither party to such an 
extent as to show that the verdict of the jury is clearly wrong, 
the verdict will be sustained. 


APPEAL from the district court for Dawes county: 
WILuiamM H, Westover, JUDGE. Affirmed. 


A. W. Crites, for appellant. 


G. T. H. Babcock, contra. 
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This action was commenced in the county court of 
Dawes county upon two causes of action—the first for 
$12.50 for rent; and the second for damages in the sum 
of $95 which plaintiff claims to have suffered by reason 
of the breaking of a large plate glass window in the front 
of his store building. On the trial defendant confessed 
plaintiff’s first cause of action, and the trial proceeded 
upon the second. The petition alleges that on the 3d day 
of July, 1907, the defendant “did wantonly, carelessly 
and negligently explode and discharge in said street in 
front of plaintiff’s said building a certain large, explosive 
cannon cracker, containing a large quantity of gunpow- 
der, or other explosive substance, at and near to said 
plate glass window, and by the force of said explosion 
did crack, break and destroy one of said large panes of 
plate glass then of the value of $95, and more.” The 
answer denied all of the allegations in plaintiff’s peti- 
tion, and alleged that the plate glass window did not 
break and go to pieces until long after the 3d of July, 
and that the breaking and cracking of said plate glass 
window was caused by the inherent defects in said glass, 
or carelessness on the part of the plaintiff. The reply is 
a general denial. The county court entered judgment for 
defendant, and plaintiff appealed to the district court, 
where the case was tried to the court and a jury, resulting 
in a verdict and judgment for defendant, from which 
plaintiff now appeals to this court. 

The only errors argued in plaintiffs brief are: (1) 
That the evidence is not sufficient to sustain the verdict; 
(2) error in sustaining defendant’s objection to the 
question: “You may state the extent and character and 
use made by the people of Chadron and surrounding 
country of Second street, between your place and his”; 
(3) error in permitting defendant to show the condition 
of the wall of the room in the second story and over the 
broken window in controversy. The evidence shows that 
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on the evening of July 3, 1907, defendant and a number 
of other citizens of Chadron were celebrating in advance 
the coming national holiday. Defendant’s place of busi- 
ness is almost directly across the street from the store 
building occupied by plaintiff. The street between the 
two is somewhere from 80 to 100 feet wide. Defendant 
and his friends were exploding cannon firecrackers in 
the street. They were standing upon the sidewalk in front 
of defendant’s place of business, where they would light 
the crackers and then throw them out into the street, 
aiming, as we think the evidence fairly shows, to throw 
the crackers about half way across the street. One 
cracker seems to have been thrown farther than the others 
and to have landed within a few feet of the curb in front 
of plaintiff’s store. When the cracker exploded it threw 
up a shower of sand and pebbles. Immediately follow- 
ing the explosion, and so nearly simultaneous therewith 
that it must have been thrown by the explosion, a pebble 
or some other hard substance struck the plate glass win- 
dow in the front of plaintiff’s store, breaking the glass, 
and causing several cracks which radiated in different 
directions from the point of impact. Within three or four 
days thereafter the cracks extended to the outer edges of 
the glass, which so weakened it that it was blown in by 
the wind a few days thereafter. Plaintiff was compelled 
to replace the glass at a cost of $95. Plaintiff testified 
‘that he saw the defendant throw the particular fire- 
cracker which caused the damage. No other witness so 
testified. Defendant testified frankly that he did not 
know whether he threw it or not. The evidence shows 
that there were several men throwing firecrackers at that 
time, and, while the testimony of plaintiff is positive that 
defendant threw the particular firecracker, the testimony 
of the other witnesses shows his position to have been 
such that he could easily have been mistaken upon that 
point. He was standing inside of his store. It was in 
the dusk of the evening. The testimony is conflicting as 
to whether or not the electric lights had been turned on 
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in the stores and on the street. However this may be, we 
think the evidence fairly shows enough uncertainty as tu 
who threw the particular cracker which caused plaintiff's 
damage that we cannot say the verdict of the jury is not 
sustained by the evidence. 

Plaintiff argues that it is not a sufficient defense for 
defendant to show that it is uncertain who threw the 
cracker which caused the damage; that “defendant and 
his companions were simultaneously engaged in a com- 
mon object, and in the pursuit of it they inflicted the 
injury. This was enough to fasten a joint and several 
liability upon them for the damage caused by any one of 
their number.” The trouble with this contention is that 
no such issue was tendered by the pleadings, nor was 
any request made of the court to submit any such issue 
to the jury. It is apparent from an examination of the 
record that the case was not tried on any such theory 
in the court below, and we think it is too late to attempt 
to invoke that rule here. 

Plaintiffs second point, that the court erred in sustain- 
ing defendant’s objection to the question above quoted, 
must fail, for the reason that plaintiff made no offer to 
prove the -fact called for by the question. 

As to plaintiff’s third point, it appears that at one time 
defendant had rented the room immediately over the front 
of plaintiff’s store. The court permitted defendant to tes- - 
tify that while he occupied the room the plastering was all 
off the northwest corner, and that it partially fell off 
during the time defendant occupied the room. This is 
the substance of defendant’s testimony on that point. 
The purpose of this testimony evidently was to try and 
show that the glass had become cracked from the settling 
of the building; but it so utterly fails to show any de- 
fective condition of the front wall of the building, or 
any defect in the glass, that, regardless of its competency 
or incompetency, we do not see how the jury could in 
any manner have been influenced by its admission. There 
is no complaint as to the instructions of the court. The 
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case was fairly submitted to the jury, and we cannot 
disturb the verdict. 
The judgment of the district court is therefore 


AFFIRMED. 


RoBERT BARRETT, APPELLANT, V. F. J. RICKARD, APPELLEE. 
Fuep January §,1910. No. 16,337. 


1. Intoxicating Liquors: Excisz Boarps: Porice Power. The excise 
board of the city of Lincoln, in pursuance of the provisions of 
section 7963, Ann. St., 1909, established the following rule: “It 
shall be unlawful for any railroad company, express company, 
or other common carrier, or agent, officer or other representative 
of any such common carrier, to make delivery to any person of 
intoxicating liquors within said city at any other point than 
the principal and usual place of business of said common carrier 
therein; and every common carrier bringing malt, spirituous or 
vinous liquors into said city shall be required to establish one 
definite place of business therein at which al] deliveries of such 
liquors shall be made to bona fide consignees thereof in person 
only.” Held, the establishment of the rule, so far as involved 
in the facts discussed in the opinion, comes within a reasonable 
exercise of the police power of the officers of the city. 


2. : ; Ruies: Varipity. A rule of an excise board of 
the city of Lincoln will not be held to be invalid merely because 
it imposes restrictions upon the delivery of intoxicating liquors 
in the city by a common carrier or its agents that it would not 
be permissible to impose upon the delivery of ordinary articles 
of commerce. 


APPEAL from the district court for Lancaster county: 
WitLarD E. Stewart, JUDGE. Affirmed. 


E. J. Murfin, T. J. Doyle and G. L. De Lacy, for appel- 
lant. 


J. M. Stewart, T. F. A, Willams, C. C. Flansburg and 
L. A. Flansburg, contra, 
52 : 


770 NEBRASKA REPORTS. [ VoL. 85 


Barrett v. Rickard. 


Dean, J. 


This is a habeas corpus proceeding brought here for 
review from the district court for Lancaster county. The 
record, in substance, discloses that on August 3, 1909, 
Robert Barrett, defendant, was in the employ of a firm 
engaged in a general drayage business at Havelock, such 
as the hauling for hire of goods, wares and merchandise. 
On that date, as such employee, he delivered a case of 
beer within the corporate limits of Lincoln at the resi- 
dence of a purchaser who bought it from a regularly 
licensed dealer in malt, spirituous and vinous liquors 
at Havelock, a city of less than 5,000 population, and 
located about five miles distant from Lincoln. When the 
beer was delivered by the defendant, he was arrested by 
I. J. Rickard, chief of police of the latter city, on the 
ground that such delivery was in violation of rule 12 of 
the excise board of the city. The defendant brought this 
action in the district court, alleging the invalidity of rule 
12, and consequent unlawful arrest. Upon the hearing 
the trial court denied the relief prayed for by defendant 
and remanded him to the custody of the law officers. 
From that judgment he has brought the case here for 
review. Rule 12 of the excise board is as follows: “It 
shall be unlawful for any railroad company, express 
company, or other common carrier, or agent, officer or 
other representative of any such common carrier, to make 
delivery to any person of intoxicating liquors within said 
city at any other point than the principal and usual place 
of business of said common carrier therein; and every 
common carrier bringing malt, spirituous or vinous 
liquors into said city shall be required to establish one 
definite place of business therein at which all deliveries 
of such liquors shall be made to bona fide consignees 
thereof in person only.” The above rule was established 
in pursuance of the following provisions contained in 
section 7963, Ann. St. 1969: “The excise board shall 
have the exclusive control of the licensing and regulating 


Vou. 85] JANUARY TERM, 1910. 771 


Barrett v. Rickard. 


of the sale of malt, spirituous, vinous, or intoxicating 
liquors in such city, and for that purpose shall hold a 
public session at least once each month at the council 
chamber in said city, and a record of its proceedings 
shall be made and kept as a public record by the city 
clerk, who shall be clerk of said board. A majority of 
such board shall constitute a quorum. The excise board 
may license, regulate, or prohibit the selling or giving of 
mnalt, spirituous or vinous, mixed or fermented intoxica- 
ting liquors in said city, * * * and any person selling 
or giving away in said city any liquor of the description 
mentioned in this section, without first having complied 
with such regulations, and procured a license or permit 
therefor, or who shall violate any of the rules and regu- 
lations established by such excise board and governing 
the sale of such liquor shall on conviction thereof be fined 
in any sum fixed by such rule not more than two hundred 
dollars for each offense, and shall be committed to the 
city jail until such fines and costs are paid. * * * The 
excise board shall also make all needful rules and regu- 
lations not inconsistent with the laws of this state for 
the control of places at which malt, spirituous, vinous, 
or intoxicating liquors may be sold in said city; and all 
such rules and regulations, when adopted by said board 
and published once in a daily newspaper published and 
of general circulation in said city, shall have like force 
and effect as ordinances of said city adopted by the city 
council thereof, and shall be proved in like manner. The 
excise board when in session shall have the same power 
to issue subpvenas and compel the attendance of witnesses 
and compel them to testify concerning matter pending 
before them, as a justice of the peace has on an examina- 
tion before him; and the president of the board or presid- 
ing member for the time being shall have the same power 
as such justice to administer oaths and affirmations. All 
subpenas, commitments, and other processes shall be 
signed by the president or presiding officer for the time 
being of the board and countersigned by the city clerk. 
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The excise board shall have power and it shall be their 
duty to appoint a chief of police and such number of 
policemen and other officers as may be necessary to police 
the city, and protect persons and property and maintain 
peace and good order. * * * The mayor of the city 
shall be member ew officio of the excise board and chair- 
man thereof.” 

The parties to this action entered into a stipulation 
containing, among others, the following: “The sole con- 
tention of the state is, and the sole question submitted in 
this case, that, under the provision of rule 12 of the ex- 
cise board of the city of Lincoln, the defendants as com- 
mon carriers were prohibited from delivering said beer, 
or any beer, to the residence of any citizen of Lincoln.” 
Defendant contends that he should not be held to answer 
under the rule of the excise board here in question be- 
cause, as he alleges, it deals solely with the subject of 
transportation, and not with the sale of intoxicating 
liquors, and he argues that the board exceeded its author- 
ity in the adoption of the rule, and that in so doing it 
usurped the province of the mayor and council of the city. 
In support of his contention he invokes the provisions of 
sections 7908, 8028, 8036, ch. 37, Ann. St. 1909, commonly 
known as the Lincoln charter, and also cites numerous 
authorities. Reference is likewise made in his brief to 
sections 7189, 7190, 7191, Ann. St. 1909, the Jatter sec- 
tions of the statute having to do with the subject matter 
of transportation of intoxicating liquors. We do not 
believe defendant’s contention can be sustained; and, 
with such brevity as a proper discussion of the facts aud 
the law seem to permit, we submit the reasons for our 
decision. 

The right of the legislature to clothe the city with 
power to adopt the rule in question is derived from that 
undefined branch of government known as the police 
power, which by some writers is said to bear the same 
relation to the municipality that the principle of self- 
defense bears to the individual. An analysis of the stat- 
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ute conferring on the excise board authority to establish 
rules for the purposes therein mentioned, when considered 
in connection with the facts in the present case, con- 
vinces us that, in the establishment of rule 12, the board 
was properly within the limits contemplated by the stat- 
ute which created it and gave to it its powers. The court 
takes judicial notice of the fact that the city of Lincoln 
has a population of about 60,000 people, and that on the 
date when defendant was arrested the city did not have 
an open saloon for the sale of malt, spirituous and vinous 
liquors within its borders, the majority of its voting 
population having at the last preceding election declared 
that no license should be issued for the ensuing fiscal 
year for the purpose of selling such liquors within the 
corporate limits of the city. The court also takes judicial 
notice of the fact that Havelock is situated about five 
miles from Lincoln, and it is admitted in the record that 
one or more saloons in Havelock are engaged in the oc- 
cupation: of selling malt, spirituous and vinous liquors 
in pursuance of licenses regularly obtained. It is matter 
of common knowledge that substantial cities, of about 
the population:of Havelock, and villages grow up and be- 
come permanently established contiguous to the larger 
centers of population. At times it may happen, as in the 
present case, that the smaller city licenses the traffic in 
‘intoxicating liquors, while the more populous city may 
have denied the right of such traffic. Under such cir- 
cumstances, and in order that the will of the people of 
the city forbidding the traffic may be effective, some pro- 
visions such as those contained in rule 12 must neces- 
sarily be adopted and enforced by the excise board; other- 
wise the will of the citizens with respect to their affirm- 
ative action against the granting of liquor licenses might 
be practically set at naught by the establishment of a 
line of special delivery conveyances, or by other like 
means, whereby the proscribed commodity might be de- 
livered everywhere throughout the city without let or 
hindrance as to time or place, and without any control or 
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the possibility of supervision by the officers of the mu- 
nicipality, and to such extent that the attempted control 
of the traffic either by the rule of the excise board or by 
city ordinance would be fruitless. The control of the 
traffic in intoxicating liquor intended for use as a bev- 
erage, and as an incident thereof the control of its trans- 
portation, comes properly within a reasonable exercise of 
the police power by the municipal officers. Without 
power vested in the city authorities to control, within 
reasonable limits, the local or other importation for hire 
of intoxicating liquors into a city, for general distribu- 
tion where the traffic in intoxicants is forbidden, would 
be to some extent a denial of the right of the municipality 
to control such traffic. It would be an improper denial 
of self-government. The baneful effects that are .attend- 
ant upon the intemperate use of intoxicating liquors 
have long been recognized, and in civilized communities 
everywhere they are deeply deplored. Jor this cause 
municipal and other governmental authorities in deal- 
ing with the traffic in intoxicants, from the moment 
when the finished product is pronounced by its makers 
as being ready for market until it is finally consumed, 
have been compelled for the protection of the community 
to impose restrictions upon every stage of its sale and its 
transportation, which, if applied to almost any commod- 
ity in common use, might well be held to be an unreason- 
able restraint of trade. In a civilized state it is idle to 
contend for the same liberty of trade and of transporta- 
tion with respect to intoxicating liquors which are in- 
tended to be used as a beverage that is everywhere freely 
conceded to be a right that accompanies trading in and 
transporting by the usual methods, ordinary articles of 
commerce. The power to prevent an indiscriminate and 
general delivery of intoxicating liquors in a community, 
except in pursuance of such reasonable rules and regula- 
tions as such community may adopt, is a power that is 
incident and supplemental to that police power which is 
everywhere invoked by municipalities in the control of 
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the liquor traffic, and such regulation of transportation 
is substantially related to that subject. An exercise of 
the provisions of rule 12, so far as involved herein, is not 
the usurpation of authority, but is merely the exercise of 
that police power that extends to a reasonable regulation 
of the owner's use of his private property as distinguished 
from an appropriation of such property by the sovereign 
power. 

Munn v. Illinois, 94 U. 8.118: “Under the powers in- 
herent in every sovereignty, a governnient may regulate 
the conduct of its citizens toward each other, and, when 
necessary for the public good, the manner in which each 
shall use his own property.” 

Chicago v. Netcher, 1838 Tl. 104, 75 Am. St. Rep. 98: 
“The liquor business is one peculiarly subject to the police 
power on account of the multitude of evils which result 
from it. Police regulation of that business has always 
been sustained, as having for its object the prevention 
of intemperance, pauperism and crime, and diminishing, 
as far as practicable, the injurious consequences to the 
public resulting from the business. In Schwuchow v. 
City of Chicago, 68 Ill. 444, it was said: ‘This business 
is, on principle, within the police power of the state, and 
restrictions which may rightfully be imposed upon it 
might be obnoxious as an illegal restraint of trade when 
applied to other pursuits.’ ” E 

In Pleuler v. Stute, 11 Neb. 547, in discussing the legal- 
ity of an act prohibiting “the sale of liquors within a 
strip of two miles around an incorporated city or village, 
while it may be licensed both within and without that 
limit,” Laks, J., speaking for the court, says: “This pro- 
vision violates no command of the constitution. It is 
general in its application to all territory of the state fall- 
ing within such description, and it is but an exercise of 
the police power intrusted to the legislature. It is refer- 
able to that principle which enables the legislature to 
prohibit liquor selling on Sundays and on days of elec- 

‘tions, or within the vicinity of fairs, camp-meetings, and 
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other gatherings of the people. It is the power exerted 
by the legislature of Kentucky, and recognized in Board 
of Trustves of Falmouth v. Watson, 5 Bush (Ky.) 660, 
in the provision that persons engaged in the retail of 
spirituous liquors within one mile of an incorporated 
town must have a license to do so from the proper offi- 
cers thereof, although already licensed by the county au- 
thorities under another general law of the state.” Thur- 
low v. Massachusetts, 5 How. (U. 8.) *504; Fletcher v., 
Rhode Island, 5 How. (U S..) *504; Pierce v. New Hamp- 
shire, 5 How. (U. 8.) *504; City of Grund Rapids v. 
Braudy, 105 Mich. 670, 832 L. R. A. 116; Jugenheimer v. 
State Journal CVo., 81 Neb. 880; State v. Dudgeon, 83 
Neb. 371; People c. Draper, 15 N. Y. 582; He parte Brown, 
38 Tex. Cr. Rep. 295, 70 Am. St. Rep. 748; Hollingsworth 
v. Parish of Tensas, 17 Fed. 109. 

22 Am. & Eng. Inincy. Law (2d ed.) 919: “The police 
power is inherent in the several states, and is left with 
them under the federal system of government, and may 
always be exercised by the state legislatures. * * * 
The police power of the states may, in the absence of 
any constitutional restrictions upon ‘the subject, be dele- 
gated to the various municipalities throughout the state, 
to be exercised by them within the corporate limits. And 
-indeed such, delegation is necessary, for it is a well- 
recognized principle in government that the police re- 
quirements of a city are different from those of the state 
at large, and that stricter regulations are essential to the 
good order and peace of a crowded metropolis than are 
required in the sparsely peopled portions of the country.” 

28° Cyc. 692: “The police power of the state, being an 
expression of the instinct of self-preservation and pro- 
tection characteristic of every living creature, is an 
inherent faculty and function of life, attributed to all self- 
governing bodies as indispensable to their healthy ex- 
istence and to the public welfare. It embraces all rules 
and regulations for the protection of the lives, limbs, 
health, comfort, and quiet of persons, and the preserva- — 
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tion and security of property. * * * After repeated 
challenge of municipal authority to exercise the police 
power, on the ground that it is a sovereign power anid 
therefore nondelegable, the doctrine is firmly established 
and now well recognized that the legislature may ex- 
pressly or by implication delegate to municipal corpora- 
tions the lawful exercise of police power within their 
boundaries; the measure of power thus conferred is sub- 
ject to the legislative discretion.” 

Stone v. Mississippi, 101 U. S. 814: “Many attempts 
have been made in this court and elsewhere to define the 
police power, but never with entire success. It is always 
easier to determine whether a particular case comes within 
the general scope of the power, than to give an abstract 
definition of the power itself which will be in all respects 
accurate. No one denies, however, that it extends to all 
matters affecting the public health or the public morals.” 

It will be observed the excise rule, in the present case, 
provides that all deliveries of intoxicants shall be made 
to consignees in person only. In his brief defendant 
urges this as an additional reason why we should hold 
the rule invalid. But we do not decide the point in this 
opinion, thus raised by him, because it is not involved in 
the present case, the defendant’s arrest having been made 
because of an unlawful delivery of intoxicating liquor, 
and not because of a delivery to some person other than 
the consignee. It will also be noted this feature of the 
excise rule is not assigned in the stipulation of counsel 
as one of the questions submitted for our decision. In 
view of the authorities, and for the reasons given herein, 
we hold that the establishment of rule 12 of the excise 
board of the city of Lincoln is not a usurpation of author- 
ity, but, so far as the rule is involved in the facts before 
us, is merely a reasonable exercise of the police power 
conferred by the legislature. - 

Finding no reversible error in the record, it follows the 
judgment of the district court must be, and it hereby is 


AFFIRMED. 
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JOHN HEESCH, APPELLEE, V. BENJAMIN T. SNYDER ET AL., 
APPELLANTS. 


FILep January 20,1910. No. 15,891. 


Intoxicating Liquors: APPEAL: DisMissaL. The supreme court may 
on its own motion dismiss remonstrators’ appeal from a district 
court’s order sustaining a gsaloon-keeper’s license, where the 
record shows -that the term for which the license was issued 
has expired, and that during its existence appellants made no 
motion to advance the case for determination. 


APPEAL from the district court for Sherman county: 
Bruno O. Hosrerter, JupGe. Appcal dismissed. 


Aaron Wall and Thomas Darnall, for appellants. 
R. J. Nightingale, contra. 


Prr CURIAM. 


John Heesch, appellee, procured from Loup City a 
license to sell intoxicating liquors during the municipal 
year beginning in May, 1908. Benjamin T. Snyder and 
others were remonstrators, and, when defeated before the 
city council, appealed from the order granting the license 
to the district court, where the license was upheld. They 
subsequently appealed to this court, and here renew the 
attack made by them below on the issuance of the license. 
On the face of the record it appears that the period for 
which the license was issued has long since expired. It 
follows that mooted questions only are presented for con- 
sideration. Halverstadt v. Berger, 72 Neb. 462. As was 
held in Cuteomp v. Utt, 60 Ia. 156: “Courts are not or- 
ganized to determine mere abstractions, and will refuse, 
on their own motion, to proceed in a cause which in- 
volves only a right which “has ceased to exist.” ills v. 
Green, 159 U. S. 651; Chicago, R. [. & P. R. Co. v. Dey, 
76 Ia. 278; Watter of Manning, 189 N. Y. 446; People v. 
Common Council, 82 N. ¥. 575. The rule stated will be 
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applied herein, since the record shows that appellants 
made no motion in this court to advance the case for 
determination during the existence of the license. 


APPEAL DISMISSED. 


Francis W. BrowWN EY AL, APPELLANTS, v. W. H. ENG- 
LAND ET AL., APPELLEES. 


FILeD JANUARY 20,1910. No. 15,775. 


Intoxicating Liquors: AprpEAL: DismMissat. W. applied to the ex- 
‘cise board of the city of L. for a license to sell intoxicating 
liquors. The application was not made in his own interest, but 
for the benefit of another. The board granted the license. The 
remonstrators appealed to the district court, where the action 
of the board was reversed and the license revoked, the court 
finding specifically that the applicant was not the real party in 
interest. The excise board excepted to the judgment and ap- 
pealed to this court, the purpose of the appeal being to test the 
validity of certain rules enacted by them. Held, That in the 
condition of the record the questions presented could not be 
legally examined, and the appeal is dismissed. 


APPEAL from the district court for Lancaster county: 
LInconNn Frost, JupGE. Appeal dismissed. 


John M. Stewart and T. F. A, Williams, for appellants. 
Charles O. Whedon, contra. 


REESE, C. J. 


An application was made to the excise board of the 
city of Lincoln, by IF. J. Walton, for a license to sell in- 
toxicating liquors “at No. 835 in building situated on 
lots 1, 2, 3, 4, 5, block 44, fronting on P street, in said 
city (referring to the city of Lincoln).” A remonstrance 
was filed, assigning a number of grounds why the license 
should not issue, among which was a denial that the ap- 
plicant was acting in good faith and in his own behalf, 
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After a prolonged hearing, in which it appeared that the 
place where the proposed saloon was to be conducted was 
in the Lincoln hotel, of which the applicant was assist- 
ant manager, and that, in fact, the license sought was for 
the benefit of said hotel, owned by a corporation, the 
license was granted, when an appeal wus taken to the 
district court. Upon a hearing in that court the action 
of the excise board in granting a license was reversed, 
the court finding “generally in favor of remonstrators 
and against the applicant; and further finds specifically 
that the applicant is not the real party in interest.” 
Judgment was then entered sustaining the remonstrance, 
denying the petition of the applicant, reversing the action 
of the board in granting the license and ordering the li- 
cense revoked. This judgment was rendered on the 10th 
day of June, 1908. On the same day Waltcn filed a mo- 
tion for a rehearing and to set aside the judgment. On 
the first day of July, of the same year, this motion was 
overruled. On the 13th day of July, 1908, a transcript 
of the proceedings was filed in this court, with precipe, 
in which the clerk was instructed to designate “Francis 
W. Brown, Julius C. Harpham and Ulysses G. Powell, 
Excise Board of the city of Lincoln as appellants,” and 
the remonstrators (naming them) as appellees. On the 
31st day of December, 1908, another precipe was filed 
similar to the former one, except that F. J. Walton’s 
name was added to those to be designated as appellants, 
and which was signed for him by counsel other than those 
who had signed the first one. A notice of appeal was also 
filed by him, but of which the record does not show serv- 
ice. On the dth day of June, 1909, the appeal of Walton 
was, on motion of the remonstrators, dismissed, leaving 
the members of the excise board as the sole appellants. 
A motion to dismiss their appeal was also filed and sub- 
mitted, but was overruled in order that the questions 
presented might be retained for further consideration. 
The evidence taken before the excise board, and which is 
preserved by the bill of exceptions, clearly shows that 
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Walton, the applicant, was not the party in whose inter- 
est the license was sought, and that the decision of the 
district court in so holding was correct. Had his appeal 
been taken within the time prescribed by law, that ques- 
tion might have served as a basis therefor, and the ques- 
tion have been open for reexamination; but such is not 
the case, and the cause fails to present any legitimate 
question for review. From the brief and argument pre- 
sented by the excise board it is made to appear that the 
purpose of their appeal is to obtain a ruling on the ques- 
tion of the validity of certain rules enacted by them, but 
in the condition of this record it must be apparent that 
the board can have no standing in this appeal, and that 
the questions presented cannot be examined. 
This appeal is 
DISMISSED. 


WILSON E. FIELD ET AL., APPELLANTS, V. CITY OF LINCOLN 
ET AL., APPELLEES. 


FILED JANUARY 20,1910. No. 15,892. 


Adverse Possession: Evipence. Plaintiffs and their grantors culti- 
vated a portion of Q street in front of their lots in the city of 
Lincoln from about the year 1876 to 1880. In 1878 the mayor 
and council of the city enacted an ordinance permitting the 
fencing of a portion of the streets for the protection of trees 
planted thereon. In 1880 plaintiffs constructed a fence in the 
street outside of trees planted and growing thereon, and main- 
tained the fence until the commencement of this suit in 1908. 
In 1906 the city council, in pursuance of the provisions of the 
ordinance, passed a resolution directing the removal of the fence, 
and the city officers were about to proceed to carry out the direc- 
tions when they were enjoined by plaintiffs in this action on the 
ground that their rcssession of the property was adverse during 
their occupancy and their title thereto was perfected by Mmita- 
tion. Held, First, that the mere cultivation of the strip of 
ground in front of the lots and in the street did not constitute 
adverse, exclusive and hostile possession, such as would set the 
statute in motion; and, second, that the fencing of the strip for 
the protection of the trees growing thereon was permissive, and 
not adverse, 
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APPEAL from the district court for Lancaster county: 
Wittarp E. Stewart, Juper. Affirmed. 


Burkett, Wilson & Brown, for appellants. 


- 0. C. Flansburg, John M. Stewart and T. F. A. Wil- 
liams, contra. 


REESE, C. J. 


This is an action against the city of Lincoln and its 
officers, the street commissioner and his assistant, to en- 
join them from removing certain fences claimed by the 
city to be in the street, and to quiet the title of plaintiffs 
in the property inclosed. The petition alleges title by 
adverse possession, and it is not claimed that plaintiffs 
hold the land by any grant or paper title. It is unques- 
tionably true that the strip or portion of land lies in 
front of plaintiffs’ lots outside the lot line and is a part 
of the street, unless the right of the city to cause the street 
to be opened its full width has been lost by the inclosure 
of plaintiffs and adverse holding by them for the statu- 
tory period. It is alleged that plaintiffs, Fields, became 
the owner of the lots abutting on the street in the year 
1880, and which were lots 9, 10, 11 and 12, in block 3, of 
Kinney’s O street addition to the city, and that they sold 
lots 11 and 12 to plaintiff Fossler in the year 19038. It is 
also alleged that the Fields became the owners of lots 7 
and 8, in the same block, in 1879; that prior to the pur- 
chase by the Fields the then owners were, and for some 
time prior thereto had been, in adverse possession of the 
property in dispute; that such possession had been main- 
tained from the date of purchase to the time of the com- 
mencement of the suit; that defendants were threatening 
to remove the said fences and open the street to the full 
width, and thereby interfere with and interrupt plaintiffs’ 
possession. The defendants answered, denying the aver- 
ments of the petition as to the adverse possession, and set 
up the passage of an ordinance of the city passed and ap- 


VoL. 85] JANUARY TERM, 1910. 783 


Field v. City of Lincoln. 


proved on the 31st day of December, 1878, by which lot 
owners were permitted to plant trees in two rows, the out- 
side row to be twenty feet from and outside the lot line, 
the inside row to be not more than two feet from and 
outside said line, and permitting the space to be fenced 
for the protection of the trees, such fence to be constructed 
not more than six feet from the outside row of trees. The 
ordinance reserved the right to order the removal of the 
fences at any time the council might deem the same advis- 
able. Said ordinance remained in force until October 31, 
1889, when a new ordinance was enacted similar to the 
former one, except that the directions for planting trees 
were more specific with reference to the distance the trees 
should be planted from the curb line, their cultivation, 
etc., and continued the right to maintain fences for their 
protection. The ordinance also gave the right to cultivate 
the portion of the street inclosed by the fences for two 
years, and thereafter plant grass seed therein. It is al- 
leged that whatever occupancy of the street was enjoyed 
or had by plaintiffs and their grantors had been by the 
permission of the city under said ordinances; that the 
same was not adverse to its rights to cause the fences to 
be removed and the street opened its full width; that 
plaintiffs acquired no right or title to the property as 
against the city, and never at any time clainied or asserted 
such rights until on or about the 9th day of July, 1906; 
that on said day, in pursuance of the powers reserved by 
the ordinances above referred to, the city council duly 
passed a resolution orderiug the removal of the fence; 
that the defendants, the officers enjoined, were intending 
to remove the same, but without in any way encroaching 
upon plaintiffs’ real estate as described by said lots. ° It 
is also alleged that Q street, upon which the lots abut, 
was and is the width of 100 feet. The prayer of the an- 
swer is that plaintiffs’ petition be dismissed. The reply 
consisted of some unimportant admissions, and denied all 
other averments of the answer. A trial was had in the 
district court, which resulted in a finding and decree in 


784 NEBRASKA REPORTS. [ Vou. 85 


Field v. City of Lincoln. 


favor of defendants and a dismissal of plaintiffs’ petition. 
Plaintiffs appeal. 

During the trial the existence of the ordinances was ad- 
mitted, and they were introduced in evidence. They are 
preserved in the bill of exceptions and are of the tenor 
and effect as above stated, and therefore need not be cop- 
ied here. From a perusal of the bill of exceptions, it 
appears that the strip or portion of the street involved in 
this suit was not fenced until after the passage of the ordi- 
nance, and, if such adverse possession a8 would ripen into 
a title had not been exercised prior to the passage of such 
ordinance and construction of the fence, the possession 
will have to be held as permissive only, and not adverse. 
The evidence is clear, both from the testimony of plaintiffs 
and other witnesses, that prior to the year 1880 the strip 
had not been inclosed, and that when the fence was built 
it was for the protection of the trees, which was permitted 
by the ordinance of 1878. It is very doubtful if the mere 
cultivation of such a portion of the street without inclos- 
ing it, or in some way excluding the public, could ripen 
into a title. In Elliott, Roads and Streets (2d ed.) sec. 
888, after a somewhat lengthy discussion of the question 
of the barring of rights of the public by statute of limita. 
tions or adverse possession, the author, at the close of the 
section, says: “Even if title to a highway may be ac- 
quired by adverse possession, it is not every encroachment 
thereon that constitutes such possession. Setting out 
shade trees, making a sidewalk, fencing in a portion of 
the way, and the like, have been held insufficient to estab- 
lish a claim by adverse possession”—citing cases from 
New York, California, Indiana, Michigan, Texas, Massa- 
chusetts, Wisconsin, Missouri, Iowa, IHinois and Minne- 
sota. While this is not adopted in this state in all its 
parts, yet we think it is clear that to divest the public of 
its highways the rules governing adverse possession 
should be held strictly against the disseizor, and his right, 
if established at all, should be based upon clear proof of 
adverse holding for the full statutory period, and the 
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mere plowing and cultivation of a part of the public street 
in a city, without other acts or the demonstration of a 
purpose to hold adversely and as owner, would not set 
the statute in motion. But, if we are wrong in this, it is 
manifest that the statute had not run at the time of the 
construction of the fences “for the protection of the trees,” 
as testified to, within the provision of the then existing 
ordinance, and could not perpetuate the adverse quality 
of the possession. Even if it were shown that plaintiffs 
and their grantors had been in exclusive possession of the 
strip of land prior to the passage of the ordinance in ques- 
tion, claiming the same “as owners,” and with all the es- 
sential qualities of “adverse possession,” yet no right 
could have been asserted as against the city, owing to the 
lack of the statutory time, and the passage of the ordi- 
nance and the subsequent inclosure of the land for the 
very purpose thereby permitted would not continue the 
adverse quality of the possession, and the statute would 
cease to run. As in the case of Ryan v. City of Lincoln, 
ante, p. 539, the plaintiffs have testified with commendable 
frankness as to their purpose in inclosing the ground. 
There seems to be little, if any, doubt but that their hold- 
ings were permissive, and that the statute did not run in 
their favor. 
The judgment of the district court is 
AFFIRMED. 


WatTeR W. BARNEY ET AL., APPELLANTS, V. WALTER A. 
CHAMBERLAIN BY AL., APPELLEES. 


FILeD JANUARY 20,1910. No. 15,900. 


1. Quieting Title: Equity. A entered 160 acres of land in Lincoln 
county under the homestead laws of the United States. After 
acquiring title he executed a mortgage thereon for the sum of 
$400. In 1896, owing to the drought and a failure of crops, he 
removed from the property, failed to pay the mortgage or any 
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interest on the debt thereby secured, and failed to pay any 
taxes from the year 1895 to and including the year 1900. He 
never returned to the land nor saw it after his removal, neither 
did he seek any information as to the effect upon the title caused 
by his defaults. During his absence the land was sold for taxes 
under a void judicial sale, B, the grantee of the purchaser, taking 
and retaining possession under a belief that his title was perfect. 
In 1907, being informed that his title might be questioned, he, 
through an agent, discovered the original owner A, and by cor- 
respondence a contract was made by which B, the occupant of 
the land, was to pay $200 and receive a quitclaim deed. An 
unsigned deed was sent to A for execution, and with it a receipt 
issued by a bank and payable to his order upon delivery of the 
executed deed. Instead of fulfilling his contract he conveyed 
the land to C for the consideration of $200, and a contract for 
an eyual division of the net profits to be realized upon the ter- 
mination of the litigation to follow, and the sale of the land. 
C had full knowledge of the contract between A and B. Up to 
and pending the contract between A and B, A believed he had no 
title to the land, believing that he had been divested thereof by 
a foreclosure of the mortgage, and B believed that his title was 
good. A had been informed that B had a tax title to the prop- 
erty. At the time A left the property, and for some years there- 
after, it had little, if any, market value. At the time of the 
negotiations and contract the value had increased from about 
$200 to $300 to from $2,000 to $3,200. The mortgage, though pre- 
sumably barred, was unpaid, amounting at that time to about 
$1,000. To recover the land it would be necessary to redeem 
from the taxes paid by B and his grantors for the years 1895 
to 1907, inclusive. Held, That under these circumstances the 
‘ consideration of $200 for a quitclaim deed was not so small as 
to render the contract unconscionable, and a court of equity 
would enforce it. 


2. : : Bona Fin— PurcHaser. Held, also, that C had 
no greater or higher equity than A would have had, and, having 
purchased with knowledge of B’s purchase, he was bound thereby, 
and his suit to quiet the title must fail. 


3. Vendor and Purchaser: Bona Fmr PurcHaser. “A party who pur- 
chases real estate with knowledge that another has a contract 
of purchase for the same is not a bone fide purchaser; and if he 
acquires such knowiedge at any time before the payment of the 
consideration, he will not be protected’ as a purchaser in good 
faith.” Veith v. McMurtry, 26 Neb. 341. 


4. Quieting Title: PURCHASER witH Notice. “If A enters into a con- 
tract to sell land to B, and without complying with the contract 
sells the land to C, B may compel the purchaser to convey to 
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him, provided he is chargeable with notice at the time of his 
purchase of B’s equitable title under the agreement.” Veith v. 
McMurtry, 26 Neb. 341. 


: “A purchaser with notice is liable to the same 
equity, stands in his place, and is bound to do that which the 
person he represents would be bound to do by the decree. He 
takes the estate subject to the charge, and stands in the place of 
his vendor.” Veith v. McMurtry, 26 Neb. 341. 


Morreaces: Equriry. ‘The title to real estate will not be 
auieted as against an unpaid mortgage, though apparently barred 
by limitation, without the payment or .tender of the amount of 
the mortgage, with legal interest. ; 


APPEAL from the district court for Lincoln county: 
Hanson M. Grimes, Jupce. Affirmed as modified. 


N. P. McDonald, for appellants. 
Hoagland & Hoagland and George E. Fvench, contra. 


Reessp, C. J. 


This action was commenced in the district court for 
Lincoln county for the purpose of quieting title to a tract 
of land described as the northeast quarter of section 11, 
township 9, range 34, in said county. The pleadings are 
quite voluminous, and will be stated here only so far as 
to give an epitome of what are deemed the essential aver- 
ments. 

The plaintiff alleges that he is the owner in fee and 
entitled to the immediate possession of the real estate 
above described; that on November 4, 1901, the defendant, 
the county of Lincoln, commenced an action in the dis- 
trict court for said county against George Calvin and wife, 
and others not necessary to be mentioned here, for the 
purpose of foreclosing a tax lien against the land for the 
taxes thereon for the years 1895 to 1900, inclusive; that 
service of summons was had on all the defendants in the 
action by publication alone, and none of them appeared 
therein; that a decree was rendered against all, declaring 
a lien for the sum of $85 taxes, and $32.98 costs, and or- 
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dering the land to be sold for the satisfaction of the same; 
that, pursuant to the said order and decree, an order of 
sale was issued, and the land was sold at public sale to 
Lincoln county, the sale confirmed, and deed made by the 
sheriff, bearing date July 21, 1902, which deed the county 
had caused to be recorded; that on November 6, 1903, the 
county commissioners conveyed the preperty to the de- 
fendant, W. A. .Chamberlain, who went into possession 
thereof and retained the same and was in possession at 
the time of the commencement of this suit; that George 
Calvin became the owner of said property in the month 
of June, 1890, and continued to be such owner until the 
3d day of August, 1907, when he sold and conveyed it to 
plaintiff; that at all times during the pendency of the suit 
to foreclose the tax lien the said Calvin was and has con- 
tinued to be a resident of this state, his whereabouts being 
well known, and that no service of summons was ever 
made upon lim, nor upon his wife, and that he had no 
knowledge of the pendency of the action until a short time 
before his conveyance to plaintiff Barney, and the com- 
mencement of this suit; that said foreclosure proceedings 
were had without any administrative sale of the property, 
and the county, at and before the commencement thereof, 
was not the holder of any tax sale certificates issued by the 
county treasurer in pursuance of any such sale; that the 
court by such publication of notice acquired no jurisdic- 
tion over him, nor his wife, and that the whole of said 
proceeding was null and void, and no title was thereby 
xequired by the county, and the conveyance by the county 
commissioners to Chamberlain was without authority, 
and vested no title in him; that on the first day of June, 
1890, said Calvin executed a mortgage to Julia A. Thayer, 
but that said mortgage had become barred by the statute 
of limitations and constituted no lien on the premises, 
This is followed by an offer to redeem by paying all taxes, 
assessments, interest and costs thereon, including the 
taxes for which the foreclosure was brought, with prayer 
for an accounting and quieting title. 


Vou. 85] JANUARY TERM, 1910. 789 


Barney v. Chamberlain. 


The amended answer of defendant Chamberlain admits 
such averments of the petition as are shown of record, con- 
sisting of the former ownership of Calvin, the foreclosure 
for taxes, his purchase, etc., and denies the other allega- 
tions, and specifically denies that plaintiff has, or that 
Calvin had, any interest in or title to the property at the 
time of the execution of the deed to plaintiff. It is alleged, 
by a cross-petition as against Julia A. Thayer, that the 
mortgage to her is barred by the statute of limitations, 
and also that it was barred by the foreclosure proceedings, 
and that it is extinguished, but casts a cloud upon defend- 
ant’s title. As a cross-petition as against plaintiff and 
the Calvins, the foreclosure proceedings throughout are 
pleaded, which it is alleged terminated in the vesting of 
the title in Lincoln county, and the purchase by and con- 
veyance to defendant vested the title to the property in 
him; that upon the purchase of said land he, on the 6th 
day of November, 1903, entered into the possession 
thereof, and held and still holds said possession. It is 
further alleged that, after his purchase and possession, 
some question arose as to the sufficiency of his title, and 
he engaged and employed one O. I. Elder, a real estate 
dealer of North Platte, to negotiate with and purchase 
from the Calving whatever equity they might have in the 
premises, and that by correspondence, which is set out in 
the cross-petition, the said equity was by direction and 
approval of defendant purchased for the sum of $200, the 
defendant being in possession and claiming title to the 
property; that in pursuance of said contract of purchase 
defendant had deposited the price in a bank, and for- 
warded a deed to the Calvins for execution; that the deed 
was received and accepted by them, and they proceeded 
to execute it on a date named by them, but in violation of 
their contract, and with full knowledge of the same and 
of defendant’s possession and claim of title, the plaintiff 
entered into a collusive and fraudulent agreement with 
them whereby the plaintiff was to receive and did receive 
the conveyance to himself, and caused it to be recorded 
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in the deed records of Lincoln county. The prayer is for 
a decree dismissing plaintiff's suit, canceling his deed, and 
quieting title to the property in defendant, and requiring 
the execution of a quitclaim deed to defendant by the Cal- 
vins. The prayer further asks for the cancelation of the 
mortgage held by Julia A. Thayer, and executed by the 
Calvins. 

The Calvins also filed an answer to defendant’s cross- 
petition, in which they adinit the averments of plaintiff’s 
petition, and deny those of defendant’s answer and cross- 
petition not admitted. They admit the former ownership 
of the land, but allege that at the time of the foreclosure 
proceedings they were residents of Buffalo county, in this 
state, and had so continued to be since said time, and 
therefore said proceedings were void; that at the time 
they removed from the land, in 1896, it had practically no 
market value, and at the time of the alleged contract they 
had no knowledge of the changed conditions and increase 
in the value of the land, but at that time the property was 
worth $3,200, of which defendant had full knowledge; 
that at the time of the acceptance of defendant’s offer of 
$200 they presumed, and took it for granted, that they 
had in some way been deprived of the title by force of the 
Thayer mortgage, not knowing that it had not been fore- 
closed, or that it was barred by the statute of limitations, 
neither had they knowledge of the exact nature of defend- 
ant’s title, nor of the foreclosure proceedings, or that they 
were void, but that they were under the misapprehension 
that they had lost the title, and under these conditions 
the contract was made; that defendant had full knowl- 
edge of the facts, and the contract was obtained in fraud 
of plaintiff’s rights; that the enforcement of said contract 
would be unjust, inequitable and unconscionable. The 
prayer is similar to that contained in plaintiff's petition. 
The reply of plaintiff contains the usual denial, and aver- 
ment of facts similar to those contained in the answer and 
cross-petition of the Calvins. The county of Lincoln filed 
an answer to the petition, but it is not deemed necessary 
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to notice it further. Defendant replied to the answer and 
cross-petition of the Calvins, questioning its legal suffi- 
ciency, and also denying its allegations. It is not deemed 
necessary to notice the many motions and demurrers filed, 
as their consideration is not essential. Upon a trial be- 
ing had, the court found specially upon all the issues in 
the case, but at too great length to be here set out, even 
in a condensed form. The history of the case is stated at 
length, all controverted questions being found in favor of 
defendant Chamberlain. 

The findings of fact and evidence show, without ques- 
tion by either party, that Calvin homesteaded the land, 
made the necessary proof, and obtained a patent. He 
soon thereafter executed a mortgage for $400, which now 
belongs to Julia A. Thayer, so far as the records show. 
In 1896 he left the property, and has never returned to it, 
nor has he paid the mortgage or any of the taxes. With 
the exception of about one month he has resided in this 
state, has kept up correspondence with those living near 
the land, but made no effort to protect his interest therein. 
He assigned as his reason for leaving the land that they 
were “starved out,” owing to the dry weather and failure ‘ 
of crops. In the year 1901 the county began its suit to 
foreclose the tax liens on the land for the years 1895 to 
1900, inclusive, but without any previous administrative 
sale, giving notice by publication, and in no other manner. 
In April, 1902, a decree was rendered, finding the amount 
of taxes due to be $85.76, and costs $32.98. An order of 
sale was issued May 6, 1902, and the land was sold to 
Lincoln county for $134. The sale was subsequently con- 
firmed, and sheriff’s deed made to the county. On Novem- 
ber 6, 1903, the county, by its commissiouers, conveyed 
the land to defendant for the consideration of $142.49; he 
taking possession, At that time the land had practically 
no market value. The fact of the foreclosure was not 
known to Calvin at that time, nor until about the time of 
his conveyance to plaintiff about the 3d day of August, 
1907, although he had been informed that defendant had 
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bought the property at tax sale. The fact that the fore- 
closure proceedings were void was not known to defend- 
ant until after that time. Calvin believed he had lost the 
land, the loss growing out of the mortgage lien which he 
had put on it in 1890, and on which he had paid nothing, 
the debt secured by it having become due in 1895. While 
in the possession of the land, defendant had paid the taxes 
as they matured for the years 1901 to 1907, inclusive, be- 
lieving that his title was good. In 1907, hearing that 
some question had been raised as to titles in that part of 
the state, he applicd to Mr. Elder, who was dealing in real 
estate and preparing abstracts of titles, to investigate the 
matter of his title, and who, upon examination, concluded 
and informed defendant that his title was probably good, 
but that the mortgage might give him trouble. Defendant 
then authorized Elder to find and negotiate with the hold- 
ers of what might be outstanding interests, with a view 
of fortifying his title. Elder succeeded in locating Calvin, 
and wrote him asking what he would take for a quitclaim 
deed. On the 4th day of June, 1907, Calvin responded 
as follows: “Yours of recent date at hand, and in regard 
to that land I will take $200 to give a quitclaim deed. I 
was away from home when your letter came or I would 
have wrote sooner. Write soon as you get this and let 
me know.” June 10 Elder answered that as soon as he 
could hear from the parties he would let Calvin know. 
June 16 he wrote Calvin, inclosing a quitclaim deed for 
execution, and saying that he had deposited the $200 in 
the First National Bank of North Platte, with instruc- 
tions to send the money to Calvin on receipt of the deed 
properly executed. July 11 Calvin wrote [lder that he 
had been absent, was ready to make the deed, but sug- 
gested that the money be sent to the Ravenna State Bank, 
and asking Elder to write him letting him know what to 
do. He closed the letter with a postscript, saying: “I 
will make out the deed next week soon as I hear from 
you.” July 13 Elder responded that he would have n° 
objection to sending the money as suggested, but that he 
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had left it with the bank to be paid to Calvin, and had 
taken a receipt for it showing the money to be there sub- 
ject to Calvin’s order, and inclosed the receipt. July 18 
Calvin wrote Elder: “Your letter at hand and will get 
deed fixed up Sat. the 20 and send it. I am very busy 
now harvesting and don’t want to stop until I get done.” 
About this time Calvin went to the office of plaintiff, and, 
as plaintiff testified, “to execute a deed that he had re- 
ceived from Mr. Elder. He said before he had received 
the deed he had received a letter from one of his neighbors 
near Wallace, where he used to live, telling him that the 
land was worth $20 an acre now, and that Mr. Cham- 
berlain was claiming to own this land, that he had got 
title from a tax deed.” It fully appears that plaintiff 
knew of the transaction between Calvin and defendant; 
that he suggested that before making the deed. an abstract 
of title should be procured and the condition of the title 
‘investigated. It was agreed that he should obtain an — 
abstract, and the Calvins left his office. The abstract 
was secured, and in about a week after their first visit 
Calvin returned. He seemed to be afraid of the effect of 
the sheriff’s deed, needed the money, and thought he would 
better take the $200 then in the bank for him. We quote 
the following from plaintiffs testimony: “After I re- 
ceived the abstract Mr. Calvin came into my office, and 
T told him what the abstract disclosed—that there was 
no service upon him as he had said. I says, ‘The title is 
no good.’ I says, ‘The land is worth more money.’ I 
says, ‘You ought to get more money.’ He says, ‘I want to 
get more money for it if I can” I says, ‘You ought not 
to sell it for any such sum.’ He says, ‘There is that 
sheriff’s deed, I think I had better take the $200.’ I says, 
‘You do not have to take the $200 from Mr. Chamberlain.’ 
I says, ‘I will tell you what I will do,’ I says, ‘if you need 
$200 in money right now, I will give you $200 cash, and I 
will give you one-half of all I can sell the land for over 
and above that.’ He says, ‘That is a fair proposition, I 
will make that deal with you.’ In carrying out that 
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agreement he gave me a warranty deed for the property.’ 
A written contract was then entered into containing this 
agreement, and the Calvins executed a warranty deed to 
plaintiff, and returned to Elder the quitclaim deed un- 
executed, also the bank’s receipt for the $200. By this 
it appears that plaintiff made the purchase with his eyes 
open, and with full knowledge of Calvin’s sale to defend- 
ant, and that he can have no higher or better right than 
Calvin would have had, if as good. 

Plaintiff’s princ’pal contention, with reference to the 
contract between defendant and Calvin, is that there was 
such a great difference between the contract price of $200 
and the value of the land, which the district court found 
to be from $2,000 to $3,200, that it would be unconscion- 
able and against equity to enforce it, but for that reason 
the contract is and would be valid and enforceable. This 
is the main question presented. It must be admitted 
that, ordinarily, the position of plaintiff is correct, and, 
had the agreement been for the conveyance of a clear 
title to the property for this inadequate consideration, 
the court would probably refuse to assent to the decree. 
But that is not this case. The unpaid mortgage, though 
barred, was standing against the land for the sum of 
about $1,000, and which could not be removed as a cloud 
upon the title without payment. Merriam v. Goodlett, 
86 Neb. 384. So far as appears frem this record, it may 
be unenforceable, but it cannot be removed without pay- 
ment. Calvin had practically abandoned the property in 
1896, and neither he nor his family had ever returned to 
it or seen it after that time. He had not paid, nor at- 
tempted to pay, either the taxes or the mortgage. He 
supposed that his title had been extinguished. To use his 
own expression upon the witness stand: “I did not be- 
lieve I had any title.” Defendant in possession thought 
his title was unassailable by Calvin. There is no claim 
that he was guilty of any fraud, either by suppression or 
suggestion. He was willing to pay the $200 to prevent 
his title being questioned, and Calvin was willing to ac- 
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cept that ‘sum and give a quitclaim deed to that which he 
thought he did not own. Calvin made no effort to inform 
himself, but, acting upon his own judgment, entered into 
the contract. Whether he could get any more than the 
$200 by dealing with plaintiff would necessarily depend 
upon plaintiff's success in asserting his title in a law- 
suit, his success in obtaining by sale more than the $200 
and all expenses, including attorney’s fees and costs, and 
the honesty and integrity of plaintiff in reporting results 
after all was completed. At the suggestion and solicita- 
tion of plaintiff he consented to repudiate his contract 
with defendant and take his chance with plaintiff. There 
were no fiduciary relations existing between him and de- 
fendant. They dealt with each other at arm’s length. 
Had defendant supposed that his title could be success- 
fully assailed in a lawsuit he was under no legal obliga- 
tion to inform Calvin. Files v. Brown, 59 C. C. A. 403, 
124 Ted. 133. As both understood it, and as was the fact, 
he was selling to plaintiff his chance or possibility of 
succeeding in a lawsuit in which, if successful, he would 
have to repay to defendant the taxes paid, with interest, 
with the mortgage still standing against the land, and 
the possibility of said mortgage being enforced, for he 
well knew he had not paid it or any part of it. “In refer- 
ence to such contracts, the element of risk or hazard is 
such a disturbing element in the estimation of value, that 
courts of equity, when inadequacy (of consideration) 
alone is in question, will refuse to interfere.” Penny- 
backer v. Laidley, 33 W. Va. 624, 11 S. E. 39. 

As we have suggested, plaintiff is certainly in no bet- 
ter condition than Calvin would have been had he pur- 
sued the course adopted by plaintiff. He purchased with 
knowledge of Calvin’s contract, and therefore he is not a 
bona fide purchaser, and can be required to convey to de- 
fendant, or his deed be canceled. Veith v. McMurtry, 26 
Neb, 341. As between plaintiff and defendant Chamber- 
lain, the decree of the district court is right, and is 
affirmed. But that portion canceling the Thayer mort- 
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gage should not have been entered, and cannot be ap- 
proved. The holder of the mertgage made no appearance, 
and has not appealed, and we know of no rule of law or 
equity by which such a decree could be entered without 
the party being required to redeem by the payment of 
the debt with legal interest. The decree must be modified 
to the extent of reversing that portion. As modified, it 
is affirmed. 


AFFIRMED AS MODIFIED. 


Race O. URBAN, APPELLEE, V. EDWIN IF. BRAILEY BT AL, 
AVLELLANTS. * 


FILED JANUARY 20,1910. No. 16,441. 


1. Pleading: Surricrency. ‘When the sufficiency of a petition is not 
attacked until after judgment, all reasonable intendments. should 
be indulged in support of the judgment.” Merrill v. Equitable 
Farm & Stock Improvement Co., 49 Neb. 198. ° 


2. Habeas Corpus: PETITION: Copy or Process. Where the petition 
for habeas corpus fails to set out any warrant or order of com- 
mitment, but stated facts by which it can be reasonably inferred 
that the defendant had no such warrant, this will excuse the 
failure to set out a copy of any process. 


RETURN: Copy oF Process. Where, in such case, the de- 
fendant who is charged with unlawfully restraining the plaintiff 
cf his liberty makes his return to the writ, alleging that he holds 
the plaintiff for and by virtue of a process held by another per- 
son, a copy of such process should be set out in or attached to 
his return in order to show by what authority he restrains the 
plaintiff, or a sufficient reason assigned for not doing so. 


AppraL from the district court for Douglas county: 
ABRAHAM L. Surron, JUDGE. Affirmed, 

T. C. Hollister and Edgar M. Morsman, Jr., for ap- 
pellants. 


John O. Yeiser and Shotiell & Shotirell, contra. 
" Rehearing ‘denied. See opinion, 86 Neb. —_. 
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Reese, C. J. 


This was an application to the district court for Doug- 
las county for a writ of habeas corpus, in which Ralph O. 
Urban sought his discharge from imprisonment. In the 
petition it was alleged that the plaintiff was unlawfullly 
deprived of his liberty by the defendant, Brailey, in the 
county of Douglas, in that William Crocker pretended 
to hold an executive warrant for the arrest of plaintiff, 
and which warrant charged him with being a fugitive 
from “tlie justice of the state of Colorado”; that he was 
not a fugitive from justice and was not guilty of any 
crime under the laws of that state; that he was being held 
for the purpose of blackmail, the fact of the arrest grow- 
ing out of a civil suit filed by him in the district court for 
Douglas county against C. F. Adams Company, the pur- 
pose o1 the criminal process and arrest being to compel 
him to dismiss said action; that he had resided in Doug- 
las county to the knowledge of said C. F. Adams Com- 
pany for more than three montlis, and had never secreted 
himself from them or their agents; that he had, before 
the present arrest, been arrested at the instance of said 
company and held in jail for more than three days in an 
attempt to compel him to pay the sum of $40 which said 
company falsely claimed to be due it from him and which 
he refused to pay, and he was thereafter released from 
custody; that he had uot been guilty of forgery or other 
crime, and that he was wrongfully and unlawfully held 
in jail by Crocker; that he was not charged with the com- 
mission of any crime by indictment or information filed 
against him; that he was in poor health and his removal 
to Colorado would endanver his life. The writ was issued 
to Edwin F. Brailey, the sheriff of Douglas county, and 
to which he made return, stating that on the 5th day of 
August, 1909, a demand for the extradition of plaintiff 
was made in proper form upon the governor of this state 
by the governor of the state of Colorado, alleging that 
plaintiff was guilty of the crime of forgery, and that on 
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the 10th day of the same month the governor of this state 
issued his warrant authorizing the said Crocker, as the 
agent of the state of Colorado, to forthwith return plain- 
tiff to said state, and said Brailey held plaintiff at the 
request of said agent for delivery under said warrant. 
No copy of the warrant was attached to or in any way 
‘ made a part of the return. The cause was tried to the 
district court, the trial resulting in a finding that plain- 
tiff was unlawfully and illegally restrained of his liberty, 
and he was ordered to be discharged. The defendant ap- 
peals. 

A large volume of evidence is filed as a bill of excep- 
tions, but as no motion for a new trial was filed in the 
district court we are not permitted to review the evidence 
submitted to the trial court (In re Van Sciever, 42 Neb. 
772), and the only question before us is as to whether the 
petition states facts which should entitle plaintiff to the 
relief demanded, or, if the petition be held sufficient, 
whether the return contains facts which would justify 
his imprisonment. As to, the latter, the statute requires 
that “if he (the person making the return) -has the party 
in his custody or power, or under restraint, he shall set 
forth at large the authority and the true and whole cause 
of such imprisonment and restraint, with a copy of the writ, 
warrant, or other process, if any, upon which the party 
is detained.” Criminal code, sec. 3871. This portion of 
the statute was not complied with in the return, no copy 
of any process being set out or attached. We find no such 
copy in the transcript, and, as we cannot consult the bill 
of exceptions, we are not legally informed as to the effi- 
cacy of the warrant referred to in the return, if any ex- 
isted, and therefore said return fails to show that defend- 
ant had any authority to deprive plaintiff of his liberty. 

It must be conceded that the petition is not a skillfully 
drawn pleading, but as it was not attacked in the district 
court it must receive a liberal construction here. Mer- 
rill v. Equitable Farm € Stock Improvement Co., 49 Neb. 
198; Latenser v. Misner, 56 Neb. 340. The statutes of 
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this state contain no direction in detail as to what shall 
be alleged in the petition. Section 353 of the criminal 
code provides, in substance, that where one is “unlaw- 
fully deprived of his or her liberty, and shall make ap- 
plication either by him or herself, or by any person on 
his or her behalf, to any one of the judges of the district 
court, or to any probate (county) judge, and does at the 
same time produce to such judge a copy of the comnmit- 
ment or cause of detention,” it shall be the duty of the 
judge to forthwith allow the writ, etc. It is alleged that 
the plaintiff is unlawfully deprived of his liberty by the 
defendant, in that William Crocker pretends to hold an 
executive warrant, etc. It is not shown in the petition 
who William Crocker is, nor whom he represents. This 
is probably sufficient to justify the inference that defend- 
ant had no warrant at,all. However, it is alleged in the 
return that Crocker was the agent of the state of Colo- 
rado, and that defendant held plaintiff at Crocker’s re- 
quest. This would furnish a sufficient excuse for not 
“producing” a copy of the “cause of detention” as re- 
quired by the section from which the above quotation is 
made. There are other averments in the petition herein 
above shown which need not be further set out here. 
Crocker made no appearance in the case, and the warrant 
was not set out in any of the pleadings. When attacked 
after judgment, the petition, though informal, must be 
held sufficient. 

It follows that the judgment of the district court must 
be affirmed, which is done. 

AFFIRMED. 


SEDGWICK, J., not sitting. 


BARNES, J., concurs on the ground of the insufficient 
return to the writ. 


800 NEBRASKA REPORTS. [ VoL. 85 


Stires y. First Nat. Bank of Columbus. 


J. D. Stirgs v. First NATIONAL BANK OF COLUMBUS, 
APPELLANT; COLUMBUS STATE BANK, APPELLEE. 


Firep JANUARY 20,1910. No. 15,411. 


Former judgment of reversal (83 Neb. 193) adhered to. 


REHEARING of case reported in 83 Neb. 193. Judgment 
of reversal adhered to. 


BARNES, J. 


This case is before us on a rehearing. It appears that 
one Garrett Hulst, a merchant doing business at Colum- 
bus, Nebraska, was insolvent, and, so far as the record 
discloses, owed but four creditors, namely: The Hund- 
ley-Smith Dry Goods Company, $11,560.40; the First Na- 
’ tional Bank of Columbus, $7,130.50; Columbus State 
Bank $10,995.98; and Lucy Hulst (his mother), $12,724. 
The last named debt was evidenced by his promissory 
note, which will be hereafter called the Lucy Hulst note. 
The Lucy Hulst note had been indorsed by her and de- 
livered to the Hundley-Smith Dry Goods Company as col- 
lateral security for its account against her son. She had 
also indorsed his notes to the First National Bank. The 
dry goods company was threatening bankruptcy proceed- 
ings against Garrett Hulst; and to prevent such action, 
to conserve his assets and to enable him to continue in 
business, the banks entered into the contract referred to 
in the pleadings, in the briefs, and in our former opin- 
ion. The negotiations originally contemplated that the 
banks should jointly take up the dry goods company’s ac- 
count, but the national bank failed to consummate the 
arrangement. Thereupon the state bank purchased said 
account, and took an assignment of all of the Hulst book 
accounts, and a second assignment from Lucy Hulst of 
her note to secure not only the dry goods company’s ac- 
count, but the indebtedness of Garrett Hulst to said bank. 
The Lucy Hulst note was turned over by the dry goods 
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company to the state bank The evidence, as we under- 
stand it, fails to show that the first assignment by Mxs. 
Hulst to the dry goods company was in any manner ab- 
rogated. The transfer of the dry goods company’s ac- 
count and the assignment of the Lucy Hulst note to the 
said bank occurred June 14, 1904. In October of that 
year Garrett Hulst was adjudged a bankrupt, and $3,020 
in dividends were apportioned to the claim of the national 
bank. The state bank claimed the greater part thereof, 
and the receiver in bankruptcy for his own protection 
brought this action in the nature of an interpleader. The 
district court segregated all dividends accruing on the 
Lucy Hulst note, and directed that no part thereof should 
be applied to the dry goods company account. It then 
applied, from the assets of the bankrupt, sufficient money 
to liquidate said account, and distributed the remainder 
of said assets pro rata upon the claims of the banks and 
the Lucy Hulst note, so that there was adjudged to be 
paid to the national bank only $462.86. We held that 
this was error. 

We are still of opinion that, when Garrett Hulst as- 
sented to the arrangement between his creditors, he 
thereby made an equitable assignment of his estate to 
them, with preference to the dry goods company account, 
and equal rights in proportion to their claim as to the 
other creditors. It seems clear that at that time it was 
not believed by the creditors that bankruptcy proceed- 
ings would be instituted, but that Hulst’s debts would be 
liquidated in the ordinary course of business. All of the 
creditors expected the dry goods company account to be 
paid in full before any other debt would be paid. It was 
also understood and agreed that after the payment of 
that account there would remain but three creditors, to 
wit, the banks and Lucy Hulst, and the contract pro- 
vided for the payment of their claims pro rata. None of 
the parties hereto claims any peculiar rights under the 
bankruptcy law, and this case should be determined ac- 
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cording to the terms of the contract. The bankruptcy 
proceedings merely gave each one of the creditors a lien 
on the assets of the estate, and accomplished what a court 
of equity would have decreed at the suit of either of the 
banks. The distribution therefore should be: First, the 
payment of all costs; second, the payment of the dry goods 
company account in full by (@) applying the money col- 
lected on the book accounts, (b) the dividend due on the 
dry goods company claim, (¢) the dividend due on the 
Lucy Hulst claim, (¢@} and so much of the dividends due 
the banks as may be necessary for that purpose; third, to 
prerate the remainder of the assets on the claims of the 
state bank, the national bank, and Lucy Hulst, in the 
proportion that each bears to the aggregate of said claims 
and the amount to be distributed. This accords with our 
former opinion, 83 Neb. 198. 

It is urged, however, that the state bank has, by its 
pleadings, repudiated the contract and cannot now claim 
anything thereunder. In some forms of actions this 
might be so, but this is a proceeding brought by the trus- 
tee in bankruptcy for the sole purpose of his own protec- 
tion in distributing the assets of the bankrupt, and, no 
matter what the contentions of the creditors may be, he 
is entitled to a decree which will determine their equities 
and be a full protection to him as against their claims. 

We are satisfied that our former judgment is riglit, 
and therefore it is adhered to. 


JUDGMENT ACCURDINGLY. 


VOL. 85] JANUARY TERM, 1910. 803 


Leumann y. Grand Lodge, A. O. U. W. 


MATHELDE LEUMANN ET AL., APPELLANTS, V. GRAND LODGE, 
ANCIENT ORDER OF UNITED WORKMEN, APPELLEE. 


Firep JANUARY 20,1910. No. 15,897. 


1. Insurance: BENEFIT CuRTIFICATE: ACTION: PETITION. In order to 
maintain an action to recover the indemnity provided for by a 
benefit certificate issued by a fraternal beneficiary association, 
the petition must allege that the plaintiffs are within the class 
of persons who could be named by the member and accepted by 
the association as beneficiaries under the statutes governing 
the association and its by-laws at the time the certificate was 
issued. 


—: CHANGE OF BENEFICIARIES. If recovery is 
sought by persons cther than the beneficiary named in the cer- 
tificate, they must allege facts sufficient to show a change of 
beneficiaries proposed by the meniber and assented to by the asso- 
ciation. 


: An allegation of notice by the 
member to an officer of a local subordinate lodge of his desire 
to ‘change his beneficiary to certain of his wife’s relatives, not 
named in such notice, and to which no reply was made, is not 
sufficient to authorize such proposed, but unnamed, persons to 
maintain the action, unless it be alleged that such officer had 
power to effect the desired change or bind the defendant associa- 
tion in relation thereto. 


PeTiTion. Petition examined, and held 
that the facts therein stated were not sufficient to show that the 
deceased member actually named the plaintiffs as his benefi- 
ciaries. 


5. : ‘ : . Where recovery is sought by 
those not within the class of persons who could be named as 
beneficiaries, and their right to recover is claimed by reason of 
the provisions of a certificate other than the one on which the 
action is predicated, it is incumbent upon the plaintiffs to plead 
facts which would authorize their designation as beneficiaries 
under the terms of the former certificate and the laws by which 
the association was governed at the time it was issued. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, Junce. Affirmed. 


G. W. Berge, for appellants. 
R. R. Horth, contra, 
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BarRwges, J. 


Action on a fraternal benefit certificate issued by the 
Grand Lodge of the Ancient Order of United Workmen 
of Nebraska for the sum of $2,000 to one Harry C. Van- 
derberg, deceased. The cause was submitted to the dis- 
trict court on a demurrer to the petition. Defendant had 
judgment, and the plaintiffs have appealed. 

The question presented by the record is: Did the dis- 
trict court err in sustaining defendant’s demurrer and 
dismissing plaintiffs’ action? The petition is too long to 
be copied in full in this opinion, and it is sufficient to 
say that it alleges, in substance, the organization and 
corporate existence of the defendant association under 
the laws of this state. It sets forth the fact that Harry 
C. Vanderberg joined the defendant order and became 
a member of Concordia Lodge No. 151 of Lincoln, Ne- 
braska, which was and is one of the subordinate lodges 
of the defendant; that thereupon, and on the 15th day of 
March, 1894, the defendant issued to him its indemnity 
certificate for the sum of $2,000, in which his wife, Ma- 
thelde Vandeberg, was named as beneficiary; that on the 
9th day of February, 1902, said beneficiary died, and on 
the 4th day of March of that year Vanderberg surren- 
dered his certificate of indemnity, and at his request de- 
fendant issued to him a new certificate, in which his daugh- 
ter Josephine was named as beneficiary. The terms of his 
original certificate, however, are nowhere set forth in the 
petition. The petition further alleges that on the 24th day 
of April, 1903, Josephine M. Vanderberg, the beneficiary 
named in the new certificate, died, and thereafter Harry C. 
Vanderberg had no legal heirs or relatives living which 
were related to him by blood, or could be named under the 
then existing statutes of this state as his beneficiary; that 
after the death of his daughter, and on the 2d day of May, 
1903, Vanderberg wrote a letter to one G. R. Wolf, who 
it is alleged was at that time the financier of local lodge 
No. 151 at Lincoln, Nebraska, informing him of the death 
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of his daughter, and saying, among other things: “I am 
insured in her favor as I was previously in her mother’s. 
Now I don’t want to have my certificate changed, but 
have made a will in favor of my wife’s relatives, but I 
don’t want to name them, as if one dies the others get it 
according to my will. Please let me know if this is all 
right. * * * IT also send one dollar for this month. 
My regards to all the members.” To this letter, plain- 
tiffs allege, Wolf made the following reply: “June 18, 
1904. Yours received. One dollar credited on June as- 
sessment. There is a per capita assessment 75c this 
month. I have advanced it for you and you can send it 
with your July remittance. G. R. Wolf.” It is further 
alleged that on July 18, and shortly after Vanderberg’s 
death, Julius Adrian, one of the plaintiffs herein, paid 
to Wolf the July assessment of $1, and 75 cents advanced 
by him, as above stated. It is also alleged that Wolf was 
the proper official of the lodge to receive and receipt for 
such payments, but it is nowhere stated that Wolf had 
any power or authority to answer Vanderberg’s inquiry, 
or change or authorize a change of the beneficiary named 
in the benefit certificate in suit: Neither is it alleged 
that he had authority to in any manner bind the defend- 
ant in that respect. The petition then sets out Vander- 
berg’s so-called will, which contains the following: “Chi- 
cago, July 4, 1908. I, (H. C. Vanderberg) here my will 
and want my things disposed of as follows: One hun- 
dred dollars is to be given to each of the following per- 
sons, viz.: Mr. Emil Leumann, Mr. Jacob Gessner and 
Mr. Julius Adrian. The balance is to be equally divided 
between my dear mother-in-law, Mrs. Mathelde Leumann, 
and Mrs. Louise Gessner (my sister-in-law).” Notice of 
Vanderberg’s death and the demand for the payment of 
the amount stated to be due on the certificate are set forth, 
together with a prayer for joint judgment in favor of the 
plaintiffs. To this petition the defendant demurred. 

It is now contended by plaintiffs that, when Vanderberg 
joined the order and procured his original certificate, it 
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contained no limitation upon his right to name or change 
the beneficiary mentioned therein, and the petition con- 
tains such an allegation, but this is a mere conclusion of 
the pleader which seems to be derived from his construc- 
tion of the statute governing mutual benefit associations 
which was in force at that time. An examination of that 
statute, however, discloses the following provision: “That 
any secret society or association, the management and 
control of which is confined to the membership of any 
secret society or order, heretofore organized or which 
may hereafter be organized, which, in addition to the be- 
nevolent and fraternal features thereof, shall also issue 
certificates of indemnity calling for the payment of a 
certain sum, known and defined, in case of the death, 
disability, or sickness of any of its members, to the wife, 
widow, orphan or orphans, or other persons dependent 
upon such members, shall be exempt from the provisions 
of chapter 25 of the Revised Statutes of 1866 of the ter- 
ritory (now state) of Nebraska, the same being chapter 
16 of the Compiled Statutes of 1885.” Laws 1887, ch. 
'18, sec. 1. It will thus be seen that the class of persons 
who could be named as beneficiaries was limited by the 
law then in force. to practically the same persons named 
in the act of 1897 which now governs such associations; 
and it is not to be presumed that the association would 
violate the provisions of the law under which it existed 
and by virtue of which it was authorized to conduct its 
business. As above stated, the plaintiffs have failed to 
set forth any of the provisions contained in the original 
certificate, and have made the new: certificate a part of 
their petition, and predicate their right to recover in this 
action thereon. By this new certificate, and by the law 
governing such associations when it was issued, and 
which is their charter and authority for conducting busi- 
ness, it is provided: “No fraternal society created or 
organized under the provisions of this act shall issue a 
beneficiary certificate of membership to any person under 
the age of eighteen years, nor over the age of fifty-five 
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years. Payment of death benefits shall only be made to 
the familias, heirs, blood relations, affianced husband or 
affianced wife of, or to persons dependent upon the mem- 
ber.” Ann. St. 1909, sec. 6638. It will thus be seen that 
the plaintiffs lave shown by the allegations of their peti- 
tion that they are not within the class of persons who 
could be named by the deceased or accepted by the asso- 
ciation as beneficiaries. 

It is contended by the defendant that even if the plain- 
tiffs could, under any circuinstances, have been so named, 
the allegations of the petition are insufficient to show 
that they have been so designated. It is shown by the 
petition that Vanderberg knew what was necessary to 
be done in order to effect a change of the beneficiary 
named in his certificate. He had already procured one 
such change. He declined, however, to surrender the 
certificate and have another issued with the naines of 
those on whom he sought to bestow his bounty inserted 
therein, and we are constrained to hold that mere notice 
to the financier of a subordinate lodge is insufficient to 
constitute a change of beneficiary, and the defendant 
grand lodge is not bound thereby. Especially is this so 
when there is no averment in the petition that the officer 
of the subordinate lodge so notified had the power or au- 
thority to bind the defendant. 

Again, it can scarcely be said that the sins of 
the petition are sufficient to show that the deceased ac- 
tually named the plaintiffs as his beneficiaries. It will 
be observed that in his letter to Wolf he refused to name 
them, and merely indicated that he wanted the indemnity 
to go to his wife’s relatives. An examination of his so- 
called will shows that the deceased had property other 
than the certificate in suit, and no reference is made 
therein to the certificate. The will contains no statement 
that the property which he sought to distribute among 
his wife’s relatives was the money indemnity mentioned 
therein. 

The petition being found defective in the foregoing 
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respects, the district court could render no other judg- 
ment than the one complained of. 
For the foregoing reasons, the judgment of “the district 
court is 
AFFIRMED 


LettTon, J. Not agreeing to all points stated in the 
opinion, but being of the opinion that the petition does 
not state a cause of action, I concur in the conclusion. 


JOHN RATHJEN, APPELLERF, V. CHICAGO, BURLINGTON & 
QUINCY Ramway COMPANY ET AL, APPELLANTS. 


FILED JANUARY 20,1910. No. 15,861. 


1. Master and Servant: INJury To SERVANT: APPEAL: CONFLICTING 
Evwence. Since the liability of the defendant in this case rests 
primarily upon the question of whether or not a certain com- 
Imand was given by a foreman to a servant, and as to this there 
is a direct conflict in the evidence which has been submitted to 
the jury under proyer instructions, this court must consider as 
settled by the verdict that the command was given by the fore- 
man as plaintiff alleges. 


PROXIMATE CAUSE: ASSUMPTION oF RISKS. The 
. plaintiff, with a gang of other laborers, was engaged under the 
direction of a foreman in removing rails from a railroad track. 
The method followed was to remove the spikes upon the inside of 
the rail, then push or pry the rail in, and, if it had become 
wedged at the joint by expansion, to attempt to drive the end 
loose with a sledge-hammer, and, if not loosened in this manner, 
to push the rails in with a lever at the next joint. The undis- 
puted evidence shows that while loosening the rails, if they 
had become wedged, the inside of the track is a dangercus posi- 
tion. The plaintiff, in ignorance that the rails were wedged, in 
obedience to a command of the foreman, stepped inside the rail 
to pry or lift the rail with a crowbar. Another workman had 
been directed to pry the rail at the joint. As he proceeded to 
do this, the rail sprang, striking plaintiff, and others, and se- 
verely injuring him. Held, (a) That the proximate cause of the 
injury was the negligent command to the plaintiff to place him- 
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self in a position which was known, or ought to have been known, 
to the foreman as one of danger on account of the wedging of 
the rail, a fact which the foreman knew, and of which the plain- 
tiff was ignorant; (b) that the risk was not one of the ordinary 
incidents of employment assumed by the plaintiff. 


Insrrucrions. Since, under the issues, the liabil- 
ity of the railroad company is based solely upon the command 
given by the codefendant foreman, Olson, an instruction which 
directed the jury “that, if you find in favor of the plaintiff, you 
must find against both defendants, as you cannot find against 
one defendant and in favor of the other” is correct. 


APPRAL from the district court for Douglas county: 
Georce A. Day, Jupce. Affirmed. 


Greene, Breckenridge & Matters, for appellants. 


Smyth & Smith, contra. 


Lerton, J. 


In June, 1906, the plaintiff, who was a track-laborer or 
section-hand in the employ of the defendant railway com- 
pany, was engaged in the work of substituting new rails 
for old upon the west side of the main-line track of the rail- 
way extending between Omaha and Gibson. The work was 
under the general direction of one Ibson, who was road- 
master for that division, under whom were three section 
foremen, Olson, who is one of the defendants, Peters and 
Shimonek. The gangs ordinarily working under each 
foreman were assembled and worked together under the 
immediate direction of the three foremen and Ibson. 
Traffic had been stopped upon that section of track for 
the purpose of allowing the rails to be changed. The 
men began work at the Omaha end, and proceeded to draw 
the spikes upon_the inside of the west rail going south 
antil they reached Gibson, when they walked back toward 
the point of beginning for the purpose of moving the 
rails. Immediately before the accident Olson, with a 
helper, had cut the bolts from the angle-bars holding the 
north end of the first rail to be changed. The rail, ap- 
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parently on account of heat, had expanded so that its 
end was tightly wedged against the end of the next rail 
to the north. This point was near the end of a bridge, 
and there were guard-rails about a foot inside of the main 
rails opposite the joint. Olson struck the end of the rail 
with a maul or sledge-hammer two or three times en- 
deavoring to drive it in, but failed to loosen it. Ibson 
was standing within a few feet from him at this time, 
both standing on the outside of the rail. So far the evi- 
dence is undisputed. Just at this moment the plaintiff 
came from the south where he had been pulling spikes. 
He states that a number of men were on the outside trying 
to push the rail out, and that, when he reached a point 
about the center of the rail which Olson had been trying 
to loosen, he heard Ibson say: “Hurry up, get this rail 
out,” and that Olson said, “Some one get in and lift it 
up inside.” That he immediately jumped inside, put a 
crowbar he was carrying under the rail, and just as he 
put his bar down the rail sprang in his direction, knock- 
ing him down and inflicting serious and permanent in- 
juries. Another witness, named Fronk, testified that he 
came upon the scene about the time that Olson was cut- 
ting the bolts to the angle-bars; that after this Ibson 
said, “Throw her out, boys,” and that some one, either 
Olson or Ibson, called out, “Some one get: in there and 
lift or pry it out’; that Rathjen stepped inside to pry it 
out; that he took his bar and tapped the rail, and, as he 
tapped it, it flew out. On the other hand, Olson and 
Ibson both deny ordering any one to go inside. They 
testify that, when they found the rail was wedged, Olson 
told one Simpson, who was helping him to cut the bolts, 
to go to the next joint south and pry or push the rails 
in at that point. Olson says that, as Simpson started to 
the joint, Rathjen stepped inside, with his clawbar rest- 
ing on the guard-rail pointed toward the west rail; that 
“he told him to keep his bar out of there, “but just about 
the time I said, ‘Look out for the bar there,’ I seen the 
rail was moving and I jumped up, but came down tov 
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quick.” He was struck on the foot by the springing rail, 
bruising his instep, and breaking his toe. Ilbson also 
testified that Olson or one of his men tried to knock the 
rail in with the sledge, und that he, Ibson, said, ““Get some 
one with a bar to go to the joint ahead and shove it in, 
and it will come out here”; that he then stepped between 
the two guard-rails, and almost immediately was struck 
across both feet with the rail springing over the guard- 
rail. He did not hear Olson tell Rathjen “to get the bar 
out of there,” nor hear Olson give any other orders than 
to the man to go up and shove the rail in. Both he and 
Olson testify that the guard-rail would have prevented 
the springing rail from striking them if Rathjen’s bar 
had not been there for the rail to slide upon over the 
guard-rail. Ibson says: “If there was no bar in here it 
would be impossible for the rail to get over this guard- 
rail, as it would hit the guard-rail, but with a bar in here 
I would not have stood there for all the Burlington road.” 
The testimony clearly shows that when a rail becomes 
tightly wedged against another by reason of expansion, 
whether caused by heat or other causes, it is apt to spring 
a distance of from a few inches to four or five feet when 
released. It is shown that both Olson and I[bson were 
aware of the danger from springing rails, and knew that 
this rail was wedged; while Rathjen testifies that he did 
not see the ‘oint, and was not aware that this rail was 
wedged, but thought it might have been imbedded in the 
ties or held by a broken spike. The jury found for the 
plaintiff against both defendants. 

The defendants first contend “that there is no evidence 
that by reason of intense heat the rail had expanded, and 
had become tightly wedged.” It seems to us that one 
cannot read the testimony of Ibson and Olson and reach 
the conclusion that the rail was not expanded. Olson 
says that the rail was tight on account of the trains run- 
ning in one direction and on account of the heat, and 
that he struck the end rail two or three times after the 
bolts were cut with a big iron sledge-hammer, but did 
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not get it loose from the other rail; while Tbhson testifies 
that he knew that, if the rail was compressed at the north 
end, when it was released it was liable to jump, and that 
it would be dangerous for any one to stand inside when 
the rail was released from pressure, — 

It is next contended that the accident “was one of 
those unusual and unexpected events which occasionally 
take place and which cannot be foreseen.” As to this 
point, we think the testimony of the defendants’ witnesses 
clearly shows that, when a rail which is expanded until it 
is tightly compressed at the end is released, it is liable 
to spring from a few inches to as much as four or five 
feet, and that the inside of the track in such case is a 
most dangerous position. Olson testifies he has seen rails 
spring five or six inches or a foot at the ouside, while 
Ibson frankly testifies that no one can tell where they 
will go. 

The next point made is that the risk of a rail springing 
or jumping, as this one did, was one of the risks of the 
employment in which Rathjen was engaged; that he had 
four years’ experience in work of this character, and that 
he knew that the sail was apt to spring when being taken 
up—citing in this connection the case of Omaha Bottling 
Co. v. Theiler, 59 Neb. 257. But Rathjen testifies that he 
did not know the rail was wedged; that he knew it was 
caught, but did not know but that it was caught by being 
imbedded in the ties, or by a spike; that he had seen rails 
jump before, but only a few inches. There is no evidence 
to contradict him on this point, and, if the jury believed 
him, the doctrine of the Omaha Bottling Company case, 
quoted by defendants, that “a servant who, from the length 
or character of previous service or experience, may be 
presumed to know the ordinary hazards attending the 
proper conduct of a certain business, is not entitled, as 
an absolute right, to the same or similar notice of dan- 
gers incident to the employment as if he were ignorant 
of, or inexperienced in, the particular work,” is not ap- 
plicable. The evidence clearly shows that Rathjen was 
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not aware that the rail had expanded, or that, if so, it 
was liable to spring so far. 

It is next objected that the court erred in permitting 
the plaintiff and Fronk to testify as to the proper way to 
take out a rail wedged as this rail was. These witnesses 
testify that the proper way was to cut the bolts, knock 
the angle-bar out, and then knock the end rail out with 
a maul. This is exactly the method which Olson pur- 
sued. The defendants certainly could not be prejudicied 
by testimony showing that the plan which it tried to fol- 
low was the proper one. Further than this, the defendants 
met this issue by testimony to the effect that, when the 
.rail was tightly wedged, the usual method was to force 
in the rail at the next joint, thereby relieving the pres- 
sure. It seems to us this matter is of little importance 
under the issues. 

It is next contended that the court erred in permitting 
the witness Fronk to answer certain questions for the 
purpose of contradicting the evidence of the section fore- 
man, Peters. Peters had testified that the usual method 
of taking the rails up was to release the angle-bars at the 
joint, go back about three or four feet, and push the rail 
out on the side where the spikes were drawn; that that 
was the method always used; that it had never occurred 
to him that the danger was any greater if the rail was 
wedged, than it would be if not wedged, and that it never 
occurred in his experience that there would be danger 
of its springing when it was released. On cross-exam- 
ination he was asked whether, when he was removing a 
rail at a point near Gibson directly after the accident, 
he found a rail wedged at the end, and took a spike maul 
and hammered it until he got it loose, and if he did not 
then say in the presence of Fronk, “If Olson had broken 
that joint in that way, the old man would not have got 
hurt.” He was also asked with reference to meeting 
plaintiff in January, 1907, on the railroad track near 
River View park, and telling him that, “If I had been 
there and had been removing that rail this accident never 
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would have happened, because I would have taken the 
maul and broken the joints.” Defendants contend that 
the evidence to contradict him should not have been re- 
ceived for the reason “that it was not a part of the res 
geste. Peters was only a section foreman, and any such 
statement made by him does not bind the defendants or 
either of them.” But it was admitted merely for the pur- 
pose of impeaching Peters, and not as direct testimony. 
We can see nothing prejudicial to the defendants in its 
admission. 

It is also urged that the court erred in instructing the 
jury that, if they found in favor of the plaintiff, “You 
cannot find against one defendant and in favor of the 
other.” It is said that the only evidence as to a com- 
mand given by Olson was that of Rathjen himself; that 
Fronk did not know whether it was Ibson or Olson who 
spoke; and that if the command was given by Ibson, Ol- 
son should have been exonerated, even though the railway 
company was held liable. But the petition based the liabil- 
ity of the defendants upon the command of Olson, the in- 
structions base the railway company’s liability alone upon 
the command by Olson, and the jury were specifically in- 
structed that, if they found that some one other than 
Olson gave the order and command, then the plaintiff 
cannot recover. The plaintiff chose to base his right to 
recover upon Olson’s command. He staked his whole 
fortune upon this cast. Under such a theory, and under 
the issues presented, the instruction complained of is not 
erroneous, and was properly given. It could in nowise 
prejudice Olson that the railway company’s liability is 
only predicated upon the theory of respondeat superior. 

The refusal of the court to submit certain special find- 
ings requested by Olson is assigned as error. We have 
uniformly held that the submission of any such findings 
is entirely within the discretion of the district court. 
We find no abuse of this discretion in the refusal to sub- 
mit these questions. 

The issues in the case are simple. If the jury believed 
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that Olson knew that the rail was wedged, and carelessly 
ordered Rathjen to go inside and lift it up, and at about 
the same time told Simpson to go to the next joint and 
push it in, having knowledge that the inside of the rail 
while this was being done was a position of danger, and 
if Rathjen, in ignorance that the rail was wedged, took 
this dangerous position in obedience to the negligent 
order, and was injured in consequence, there was action- 
able negligence on the part of Olson and of his superior. 
If, on the other hand, the jury believed that Rathjen vol- 
untarily placed himself between the rails, and was or- 
dered out before the accident, as Olson testifies, then 
neither Olson nor the railway company are liable. The 
only material point in dispute was whether or not Olson 
directed Rathjen to go inside and lift. As to this there 
was a direct conflict in the evidence, which was a matter 
for the jury to determine, and with their determination 
of this question we are not at liberty to interfere. The 
witnesses were before them, and they had opportunities 
of determining their credibility with which we are not 
endowed. The case seems to have been carefully tried. 
The instructions were clear, definite, and concise. The 
dainages, while large, are not complained of as being ex- 
cessive, nor do we think they are, considering the injuries 
sustained, and the permanent defective condition of the 
plaintiff's leg. 

We find no reversible crror in the record, and the judg- 
ment of the district court is 

AFFIRMED. 


SEDGWICK, J., not sitting. 
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JAMES L. STEWART ET AL., APPELLEES, V. WILLIAM B. 
RAPER ET AL., APPELLANTS, 


FILED JANUARY 20, 1910. No. 15,901. 


APPEAL from the district court for Pawnee county: 
‘LEANDER M. PEMBERTON, JUDGE. Appeal dismissed. 


Dort & Dort, for appellants. 
Story & Story, contra. 


LErTon, J. 


This action was begun in the county court, where judg- 
ment was rendered against the defendants. An appeal 
was attempted to be taken to the district court. The 
transcript, however, was not filed until more than 30 days 
after the rendition of the judgment. A motion was made 
in the district court to dismiss the appeal, for the reason 
that the transcript was not filed within the statutory 
time, and for another reason not necessary to consider. 
A hearing was had upon the motion to dismiss the appeal, 
and the motion was sustained. 

The record fails to disclose that any final judgment 
was entered in the district court, merely showing that the 
court sustained the motion to dismiss the appeal. No 
judgment of dismissal appears, hence there is no final 
order here for review, and the appeal must be dismissed. 
However, since the point presented is simple, we will 
consider it. 

It appears from the evidence that upon the 22d day of 
November, 1907, the day of the rendition of the judgment, 
defendants’ attorney ordered a transcript of the proceed- 
ings from the county judge for the purpose of taking an 
appeal. Apparently through press of business, the county 
judge overlooked the matter, and did not prepare the 
transcript until on or about the 7th day of January, 1908, 
upon which day it was filed by him in the district court, 
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No other effort was made on the part of the attorney for 
defendants to procure the transcript than this request. 
The county judge testifies: “It has been our custom al- 
most invariably to file the transcript as a matter of fact 
of course, whenever it is ordered. Sometimes the attor- 
neys say, ‘You will file this,” and I say, ‘Yes.’ I could not 
say positively whether they asked me to file this or not, 
but they did order the transcript.” He further testifies 
that, at any time after the transcript had been ordered 
within the 30 days, he could have found time to have com- 
pleted it. 

We have repeatedly held that, “where a party free from 
fault or laches is prevented from having his appeal 
docketed in the appellate court within the statutory 
period solely through the neglect or failure of the proper 
officer to prepare the transcript of the proceedings, the 
law will not permit him thereby to be deprived of his 
appeal.” Continental Building & Loan Ass’n v. Mills, 44 
Neb. 186; Omaha Coal, Coke & Lime Co. v. Fay, 37 Neb. 
68; Cheney v. Buckmaster, 29 Neb. 420. Under the stat- 
ute it was the duty of the county judge, upon demand, to 
deliver the transcript to the appellants or their agent. He 
could not deliver it immediately upon the conclusion of 
the trial, but no request was made after a reasonable time 
for preparation had elapsed. It was not his duty to file 
the transcript with the clerk of the district court. The 
evidence shows that, if demand had been made for a tran- 
script within 30 days, it could have been prepared by the 
county judge and delivered to the appellants or their 
agent, but no such demand was made. We think that the 
evidence fails to show that the appellants were diligent in 
perfecting the appeal, and that the case is ruled by Op- 
penheimer v. McClay, 30 Neb. 654. 

There being no final judgment in the record, the appeal 
is 

DISMISSED. 


55 
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CuHIcaGo, Rock Isinanp & Paciric RaibwAayY COMPANY, 
APPELLANT, V. NEBRASKA STATE RAILWAY COMMIS- 
SION ET AL., APPELLEES. 


Fitep January 20,1910. No. 16,399. 


1. State Railway Commission: Runines: APPEAL: BURDEN oF PRoor. 
The legislature has authority to provide, in appeals from orders 
of the state railway commission, that the burden of proof should 
rest upon the party seeking to set aside the decision of the com- 
missioners to show by clear and satisfactory evidence that the 
order ig unreasonable and unjust, and that the record should be 
prima facie evidence that the order is just and reasonable. 


: Evmencre. In such a case the evidence 
must outweigh that offered by the defendant, and it must be of 
the same clear and satisfactory nature as that required in other 
cases where presuuiptions of validity attach to the instrument 
sought to be set aside, or to the transaction sought to be de- 
clared void. 

—_! : : Cost oF IMPROVEMENT. The cost of a pro- 
posed improvement ordered by such commission is not in all 
eases a proper test for determining the reasonableness of such 
an order. It is prover to be taken into consideration, but is not 
controlling. 


oe 


: INCOME ON INVESTMENT. The mere fact 
that the income from the expenditure at a particular point upon 
its line may not earn a fair return upon the capital invested at 
that point can only be considered in connection with the revenue 
from the entire operation of the road within the state at least. 


: DissmissaL. In such an appeal from an 
order to establish a station, the whole demand for both freight 
and passenger service must be considered, and if, taking all the 
circumstances into consideration, the order is not unreasonable, 
the appeal will be dismissed. 


AppraL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


M. A. Low, E, P. Holmes, G. L. De Lacy and P. EH. 
Walker, for appellant. 


William T. Thompson, Attorney General, Grant G. 
Martin and L, HE, Gruver, contra, 
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LETTON, J. 


This is an appeal from a judgment of the district court 
refusing to set aside an order of the state board of rail- 
way commissioners. On August 23, 1907, a complaint 
was filed before the state board of railway commissioners 
by J. A. Beal and others against the Chicago, Rock Island 
& Pacific Railway Company. The substance of the com- 
plaint is that the complainants are residents and citizens 
of University Place, Nebraska, a city of upwards of 4,000 
inhabitants, and are doing business therein; that the 
tracks of the defendant extend into and through said 
city, but that defendant has no depot or station house 
therein for the accommodation of passengers or for the 
receipt or delivery of freight; that several thousand stu- 
dents attend the educational institutions in said city each 
year; that there is a large amount of passenger traffic on 
this account, and that people are obliged to leave and 
take trains at Lincoln, and are subjected to great trouble 
and annoyance in getting local transportation for them- 
selves and baggage to and from University Place. It is 
also alleged that there is a very large amount of freight 
business done to supply the needs of the population, and 
that this in itself is sufficient to require a depot on the 
line of defendant’s railroad in said city. The prayer is - 
that an order be made requiring the defendant to erect 
at a convenient place in said city a passenger and freight 
depot, to provide an agent, sidetracks and other things 
necessary for the proper use of such depot by the patrons 
of the defendant company, and for general relief. 

The defendant answered, denying any jurisdiction in 
the railway commission. It further answered to the 
merits, alleging that University Place lies between Lin- 
coln and Havelock, which are four miles apart; that the 
street car and transportation facilities are such that it is 
easier to reach Lincoln from the center of University 
Place than a station at any place that could be established 
in University Place; that it has recently constructed at a 
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great expense a switch some two or more miles in length 
from Lincoln to the center of the business district of Uni- 
versity Place, and thereby has satisfactorily handled 
freight business to that point over its line; that passen- 
ger traffic arising from students does not come from the 
line of defendant, which las only a short line in Nebraska, 
so that only a small part of such traffic would come over 
its lines; that it is willing to furnish additional facilities 
as fast as the returns on business will justify; that the 
returns from the business in University Place, which are 
small, would be not greatly increased; that the expense 
of acquiring and constructing a station would be at least 
$5,000, and that “the compelling of the construction by 
the defendant of the transportation facilities prayed for 
in the petition would amount to a confiscation of its prop- 
erty to the extent named, * * * and would be unreason- 
able, unjust, and unfair in law and in fact.” 

A hearing was had by the state railway commission 
upon the issues thus raised, and, after being argued and 
submitted, the commission ordered that the defendant 
“be and the same is hereby notified and directed to erect, 
on or before the 1st day of July, 1908, and thereafter 
maintain on its road at or near a point in University 
Place, Nebraska, where it intersects or touches Warren 
avenue, a suitable station and freight house with a floor 
space of not less than 500 square feet, together with the 
necessary Switch tracks and appurt« .ances thereto.” The 
order further directed that an agent be provided, and 
schedules of rates and charges be published and put into 
effect. Afterwards, the railway company being dissatis- 
fied with this order, filed a petition in the district court 
for Lancaster county on appeal, setting forth the particu- 
lar causes of objection to the order. A large part of the 
petition is devoted to setting forth constitutional objec- 
tions to the stutute authorizing the creation of the com- 
mission, and the proceedings of which complaint is made. 
The further objections are made that the matter concerns 
interstate commerce, and that the order is, therefore, be- 
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yond the powers of the commission; that the complaint 
does not state facts sufficient to entitle the complainants 
to relief; that the allegations are not established by the 
evidence; and it is further contended that the order is 
unreasonable because no necessity exists for the establish- 
ment of a station at University Place. The petition prays 
that the order of the railway commission be vacated, and 
that it be enjoined from ordering the railway company 
to establish such station. The railway commission an- 
swered, setting forth at length the proceedings and find- 
ings of fact upon which the order was based, alleged that 
the facts so found are the facts in relation to the matter, 
and further alleged that the railway company is a com- 
mon carrier engaged in intrastate transportation of both 
passengers and freight for hire in the state of Nebraska. 

The findings as to matters of fact, so far as material 
here, are as follows: 

“From the evidence it appears, and the commission so 
finds, that University Place is an incorporated town, hav- 
ing a population between twenty-five hundred and thirty- 
five hundred inhabitants; that a university enrolling sey- 
eral hundred students is located within its limits. 

“That there is a considerable number of merchants 
maintaining business houses in said city, engaged in the 
business of shipping, buying and selling drugs, groceries, 
hardware, lumber, coal, general merchandise, plumbing 
and building supplies. 

“That the main line of the defendant company passes 
through the northern portion of the town at a distance 
of about three-fourths of a mile from the center of town. 

“That the nearest stations on the defendant’s road, or 
any other steam railroad, are located at Lincoln, and 
Havelock, each at a distance from the center of Univers- 
ity Place of about four miles and one and three-quarter 
miles, respectively. 

“That the defendant company has constructed a switch 
track from its main line for a distance of about two miles 
to a point near the center of the city; that car-load freight 
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alone ito the extent of several hundred cars a year is de- 
livered on said switch track; that, except where competi- 
tion enters into the servicé, a switching charge of $5 a 
car is added to the regular tariff rate to Lincoln, on all 
car-load shipments delivered on said switch track; that 
no ‘less than car-load’ shipments are received on said 
switch track; and that the citizens of said city are com- 
pelled to either go to Lincoln or Havelock for such ship- 
ments, thereby causing them more or less inconvenience, 
and entailing considerable and unnecessary extra expense 
and loss of time. * * * 

“furthermore, it is the opinion of this commission that 
the entive business of the railroad done at University 
Place will not only pay expenses, but indeed return a 
fair profit to the defendant. * * * 

“We do not concur in the conclusions of counsel for de- 
fendant that the transportation facilities afforded the 
complainant and his fellow citizens in University Place 
are sufficient to satisfactorily and reasonably supply the 
public need.” 

A trial was had before the district court upon the 
issues thus raised, and the court found as its conclusion 
of fact: “That the decision of the commission appealed 
from is not unreasonable or unjust within the meaning of 
the law providing for appeals, and that appellant is not 
entitled to relief prayed for.” The court further found, 
as a matter of law, that the only question for it to deter- 
mine upon the appeal was “whether the order of the com- 
mission is unreasonable or unjust, and, if the order is 
found to be such that reasonable men might differ as to 
its correctness, it cannot be said to be unreasonable; in 
other words, that the court is not empowered to put itself 
in the place of the commission with power to substitute 
its own judgment of what is reasonable and just for the 
judgment of the commissioners,” and dismissed the ap- 
peal at the appellant’s cost. Between 20 and 30 wit- 
nesses were examined at the trial. On the part of the- 
appellant, they were principally employees of the railway 
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company, and dealers in lumber, coal and building ma- 
terial, receiving freight mainly in car-load lots, and whose 
places of business were situated on or near the switch 
belonging to the railway company, which extends from 
Lincoln to University Place, a distance of over two miles. 
On the part of the appellees, the witnesses were mainly 
retail therchants in the village, and private individuals 
residing therein. It is unnecessary to set forth the evi- 
dence at length. It supports the findings of fact made by 
the railway commission hereinbefore set forth. It further 
tends to prove that the establishment of the station would 
be of considerable benefit and accommodation to persons 
engaged in the retail business in University Place on ac- 
count of the fact that, as matters now are, freight in 
smaller lots than 6,000 pounds, or less than car-load lots, 
is not delivered upon the switch by the railway conipany, 
but can only be delivered at Lincoln or Havelock, and 
from either of these points must be delivered to Univers- 
ity Place either by means of the Morris Transportation 
Company, a company operating a freight and express 
business over the lines of the Lincoln Traction Company 
(which is a street railway corporation, whose lines con- 
nect Lincoln and Havelock, via University Place), or by 
being hauled by drays from the respective railway sta- 
tions to the point of delivery. It is also shown that pas- 
sengers arriving or departing from lo¢al trains could 
save much time if there was a station house at or near 
Warren avenue, the point where the station was ordered 
to be erected. On the other hand, the appellant’s evidence 
tends to show that the cost of drayage from the proposed 
station to the stores in the village would be but little, if 
any, less than is now charged for delivery from Havelock 
or Lincoln. It is also shown that the station at Have- 
lock is less than a mile farther from the business center 
of University Place than the site of the proposed station, 
which is nearly 2 of a mile from such center as it now is. 
It is 44 miles by street railway from the Chicago, Rock 
Island & Pacific passenger station in Lincoln to Univers- 
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ity Place, with fifteen-minute street car service. From 
the center of the business portion of University Place to 
the station of the company in Havelock is 14 miles. This 
station is also reached by the street car lines with thirty- 
minute service from University Place to Havelock. At 
present there are no sidewalks from the business portion 
of University Place to the proposed site, and there are no 
houses within a few blocks. The testimony of the appel- 
lant’s witnesses eis to the effect that the cost of erecting 
the station, building house track and passing track, wells, 
stock-yards, scales, etc., would amount to nearly $18,000, 
and the annual maintenance cost would be nearly $5,000. 
It is also shown that, if the station is placed directly at 
the intersection of Warren avenue and the railway track, 
it will be in a low and wet situation, at a point where 
the track is curved, and it will be necessary to place the 
station on the outside of the curve, which will be on the 
side of the track farthest from the town. The merchants 
engaged in business involving heavy articles, such as 
lumber, cement, coal, etc., testify that a station is unneces- 
sary, while the retail dealers testify that they could trans- 
act business at much less expense and receive goods more 
expeditivusly if they could use their delivery wagons to 
bring goods froin a station in University Place. They 
also testify that a local market for farm products would 
be built up. 

The statue governing the powers of the court on this 
appeal is as follows: “If any railway company, common 
carrier, or person or persons affected thereby, shall be 
dissatisfied * * * with the decision of said commis- 
sion with reference to any * * * order, act or regula- 
tion made or adopted by them, * * * such dissatisfied 
railway company, common carrier, person or persons, 
may file a petition, setting forth the particular, cause or 
causes of objection to such decision, * * * or order, 
* * * “in the district court of the county where the cause 
of action arose in this state, sitting as a court of equity, 
against said commission as defendant. * * * In all 
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trials under the foregoing article, the burden of proof 
shall rest upon the plaintiff, who must show by clear and 
satisfactory evidence that the * * * orders * * * 
complained of are unreasonable and unjust to it or them, 
and the record of the decision upon said hearing before 
said commission, shall, when properly authenticated by 
said commission, be received in evidence in the trial of 
said cause, that said * * * order * * * is prima 
facie just and reasonable.” Ann. St. 1907, sec. 10655; 
laws 1907, ch. 90, sec. 7. We are of the opinion that it 
was entirely competent for the legislature to provide that 
the burden of proof should rest upon the party seeking 
to set aside the decision of the commissioners to show by 
clear and satisfactory evidence that the order is unreason- 
able and unjust, and that the record should be prima 
facie evidence that the order is just and reasonable. It 
will be seen that this provision of the statute applies not 
only to orders or regulations made against the conten- 
tions of the railway companies or common carriers, but 
as well when the relief prayed for by those complaining 
of the carriers is by the order of the commission denied, 
so that there is nothing unfair or unjust to the railway 
companies or discriminatory against them in this pro- 
vision. The party, whether complainant or defendant, 
against whose contention the decision of the railway com- 
mission is made has the laboring oar in the district court, 
regardless of whether it is a private individual or a rail- 
road company complaining. In an ordinary action ap- 
pealed to this court in which there has been a trial to a 
jury, it is incumbent upon the party assailing the verdict 
upon the ground that there is not sufficient evidence to 
sustain it to assume affirmatively the burden of pointing 
out this fact, and the established rule in such cases is 
that, where the evidence is conflicting, the verdict of the 
jury will not be disturbed if there is sufficient competent 
testimony to uphold it. The question in such a case is not, 
did the jurors draw the correct conclusions from the evi- 
dence before them? Did they give credit to witnesses 
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who were unworthy of credit, and disbelieve other wit- 
nesses whose evidence was more reliable, thereby reaching 
an erroneous conclusion?—but, was there sufficient evi- 
dence before them from which, if they believed it, the con- 
clusion might be drawn? And so in the present case the 
question is not whether this court or the district court 
might, if the question were originally before it for its 
determination, make the same order as made by the rail- 
way commission, but whether the evidence before the dis- 
trict court shows “clearly and satisfactorily” that the 
order was unreasonable and unjust. 

The quantum of proof required to establish the fact 
that the order of the commission is unreasonable is more 
than a mere preponderance as in an ordinary case. The 
evidence must outweigh that offered by the defendant, 
and it must be of the same clear and satisfactory nature 
as that required in other cases where presumptions of 
validity attach to the instrument sought to be set aside, 
or to the transaction sought to be declared void. Binga- 
man v. Bingaman, ante, p. 248; Peterson v. Estate of 
Bauer, 76 Neb, 652, 661; Doane v. Dunham, 64 Neb. 135; 
Topping v. Jeanette, 64 Neb. 884; Williams v. Miles, 68 
Neb. 463, 479, 62 L. R. A. 383, 110 Am. St. Rep. 431. 

In Minneapolis, St. P. & 8. St. a. R. Co. v. Railroad 
Commission, 186 Wis. 146, the facts were that the Wis- 
consin railway commission, after a complaint and hear- 
ing, ordered the railway company to erect a platform and 
stop its local passenger trains at a certain point midway 
between two stations which were between seven and eight 
miles apart. On appeal to the circuit court, that court 
found that the order of the commission was not unrea- 
sonable and refused to vacate it. In an elaborate and 
learned opinion (after argument and submission and re- 
argument) the power of the legislature to confer upon 
the courts authority to review the reasonableness of rules 
or orders of the railway comunigsion, the scope of such 
review, and the true construction of the word “unreason- 
able” in the language of the act were fully considered. It 
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may be said here that the language of our statute in this 
respect is substantially identical with that of the Wis- 
consin statute. The court said: “If this court or the cir- 
cuit court were by the statute in question authorized to 
investigate the subject anew, to put itself in the place of 
the commission and search for this reasonable and just 
rate, with power to substitute its own judgment of what 
is reasonable and just for the judgment of the commis- 
sioners, the statute might be subject to grave criticism. 
But the courts are not by this statute so authorized. 
The authority given to the circuit court is not to search 
for or disclose or declare this ‘reasonable and just’ rate or 
service, but merely to determine whether the order of the 
commission is ‘unreasonable’—quite a different thing. * * * 
Unless the plaintiff is able to show by clear and satisfac- 
tory evidence that the order of the commission complained 
of is unlawful or unreasonable, as the case may be, the 
order must stand. The words ‘clear and satisfactory evi- 
dence’ are significant, because at the time of the enact- 
ment of this statute they were used in the law of this 
state to describe a degree of proof greater than a pre- 
ponderance of evidence, and such as was necessary in 
order to establish fraud by that party to an action upon 
whom the burden of proof rested. * * * We must hold 
that in the statute before the court the legislature used the 
words ‘clear and satisfactory’ in this sense, and intended 
they should describe that degree of proof necessary to es- 
tablish fraud or prove mistake in a written instrument.” 
A similar conclusion was reached by the supreme court of 
Oklahoma in Atchison, T. & 8S. F. R. Co. v. State, 100 Pac. 
(Okla.) 16, and in Atchison, T. & 8. F. BR. Co. v. State, 
101 Pac. (Okla.) 262, and by the supreme court of Louisi- 
ana in Morgan’s L. & T. R. & 8S. 8. Co. v. Railroad Com- 
mission, 109 La. 247. 

Before the creation of the railway commission the 
courts of this state exerted the authority to require rail- 
way companies by mandamus to provide necessary facili- 
ties for the public. State v. Republican Valley R. Co., 17 
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Neb. 6£7, 18 Neb. 512. But, unless public necessity re- 
quires, the discretion of the railroad company in estab- 
lishing and maintaining its stations should not be inter- 
fered with. Chicago & N. W. R. Co. v. State, 74 Neb. 77. 
In Chicago € A. R. Co. v. People, 152 Tl. 230, a man- 
damus was sought to compel the railway company to 
establish a station at Upper Alton, which was refused. 
The facts are fully set forth in the opinion. In the case 
in this court first above referred to, a maudamus was 
issued to compel the Republican Valley Railroad Com- 
pany to establish a station at Blue Springs, a town of 
about 1,500 people, at a point outside of the corporate 
limits of Blue Springs, and about a mile and a half from 
another station at the town of Wymove. Considering the 
facts in the Nebraska case, and comparing them with 
those in the Illinois case, we think the comparison clearly | 
demonstrates that what might be considered just and 
reasonable and necessary by one court may be considered 
unjust and unreasonable by another. If the order to es- 
tablish a station at Blue Springs under the circumstances 
at the time and place was just and reasonable to provide 
necessary facilities for the public, then we are convinced 
that the order establishing a station at University Place 
falls within that category. 

The railroad company insists that the cost of con- 
structing a station and necessary side-tracks, etc., would 
much exceed the pecuniary benefit derived by it from 
such establishment, would not justify the outlay, and 
would be to that exteut confiscatory. The cost of the 
proposed improvement is not in all cases a proper test 
for determining the reasonableness of such an order. It 
is proper to be taken into consideration, but it is not 
controlling. It is not contended that the amount to be 
expended is.so excessive that it will diminish the com- 
pany’s revenues, relatively, to any gveat extent. The 
mere fact that the income from the expenditure at that 
particular point upon its line may not earn a fair return 
upon the capital invested at that point can only be ‘con- 
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sidered in connection with the revenue from the entire 
operation of the road within the state, at least. As said 
by Mr. Justice White in his opinion in Atlantic Coast 
Line R. Co. v. North Carolina Corporation Commission, 
206 U. S. 1, 26: “It follows, therefore, that the mere 
incurring of a loss from the performance of such a duty 
does not in and of itself necessarily give rise to the ¢on- 
clusion of unreasonableness, as would be the case where 
the whole scheme of rates was unreasonable under the 
doctrine of Smyth v. Ames, 169 U. S. 466, or under the 
concessions made in the two propositions we have stated. 
Of course, the fact that the furnishing of a necessary 
facility ordered may occasion an incidental pecuniary 
loss is an important criterion to be taken into view in de- 
termining the reisonableness of the order, but it is not 
the only one. As the duty to furnish necessary facilities 
is coterminous with the powers of the corporation, the 
obligation to discharge that duty must be considered in 
connection with the nature and productiveness of the cor- 
porate business as a whole, the character of the services 
required, and the public need for its performance.” See, 
also, Wisconsin, UW. & P. Rk. Co, v. Jacobson, 179 U. 8. 
287; Morgan's L. & T. Ro & 8.8. Co. vo. Railroad Commis- 
sion, supra. 

It is also objected that the place designated for the 
erection of the station is upon a curve and at a point 
where the track is elevated and the land is low and wet. 
The order, however, dces not require the erection of the 
station exactly at the intersection of Warren avenue. It 
will be a sufficient compliance if it is placed at a point as 
near as possible to Warren avenue, consistent with the 
safe, necessary and proper operation of the railway, and 
having regard to public convenience, and the order of the 
commission. 

Upon the whole case, the evidence convinces us that the 
principal ground for complaint is the lack of facilities for 
the reception and sending out of freight in less than car- 
load lots, and that it is open to question whether the 
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necessity of a station at the point designated for the ac- 
commodation of passenger traffic alone would be enough 
to justify the commission in making the order. The street 
ear facilities from University Place to the Havelock and 
Lincoln stations of the railway company, and the means 
of delivery of personal baggage, are perhaps as convenient 
for passengers as from many points within the corporate 
limits of the city of Lincoln. However, it is not the in- 
convenience to passengers alone, but the whole demand 
for both freight and passenger service that must be con- 
sidered, and if, taking all the circumstances into con- 
sideration, the order is not unreasonable, we have no 
power to set it aside. 

Under all the facts in evidence, and giving the statu- 
tory presumption proper weight, we are satisfied that the 
order of the commission is not unreasonable, and the 
judgment of the district court so finding is 


AFFIRMED. 


Myra E. BricGS, APPELLEE, V. ROYAL HIGHLANDERS, 
APPELLANT. 


Foep January 20,1910. No. 15,758. 


j. Insurance: BENEFIT ASSOCIATION: GOVERNMENT. Upon the facts 
discussed in the opinion, it 1s held that, at the time the edicts 
of the Royal Highlanders were amended in 1901 or 1905, said 
society did not have a representative form of government, within 
the meaning of section 6635 et seg., Ann. St. 1909. 

2. $ : . Chapter 47, laws 1897, did not by its own 
force amend the edicts of the Royal Highlanders so as to make 
its government representative in form. 


OPINION on motion for rehearing of case reported in 
84 Neb. 834. Rehearing dened. 
Root, J. 


Upon consideration of the briefs and argument in sup- 
port of defendant’s application for a rehearing, we have 
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concluded that a rehearing ought not to be granted, but 
that our opinion should be modified. It now appears that 
we inadvertently failed to make proper application of 
the evidence concerning the convention of defendant’s 
exccutive castle in 1905. We considered a report of the 
conunittee of the whole, and not the action of the execu- 
tive castle, with reference to the amendment of section 41 
of the edicts. Said section was amended by the members 
composing that castle. 

Defendant’s counsel argue that section 6635, Ann. St. 
1909, eliminated from the by-laws all provisions thereof 
repugnant to law, and by that process defendant’s edicts 
were so modified that, when section 41 thereof was 
amended in 1901 and in 1905, its government was rep- 
resentative within the meaning of the law. We held in 
Lange v. Royal Wighlanders, 75 Neb. 188, that prior to 
the enactment of chapter 47, laws 1897, defendant had 
complied with the laws of this state, and was entitled to 
insure its members. Chapter 47, supra, did not by its 
own force translate defendant from a corporation con- 
trolled by its officers into one subject to the will of its 
members as expressed through the voice of their duly ac- 
credited representatives. With the appearance of that 
law it beame necessary for defendant by appropriate ac- 
tion to so modify its by-laws as to conform to the terms 
of the new statute. Notwithstanding the ‘arguments of 
counsel, we are still of the opinion that such an altera- 
tion had not been made prior to the amendment in 1905 
of section 41 of defendant’s edicts. The incorporators of 
the societv, three in number, in the certificate required 
by statute prior to 1897, designated themselves as ex- 
ecutive officers of the order or society. By-laws, desig- 
nated “edicts,” were adopted for the corporation, and 
provision made for amendments thereto by a two-thirds 
vote of the members of the executive castle present at 
any regular or special meeting thereof. The original by- 
laws also provide that the executive castle should be com- 
posed of its officers, standing and special commnittees, and 
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delegates elected by subordinate or tributary castles. 
Twelve officers should be elected by the executive castle; 
seven officers appointed by the elected officers, and fifteen 
committeemen appointed by six designated elective offi- 
cers. All appointive officers and committeemen held office 
at the pleasure of the appointing power. The elective 
officers constituted one-third of the executive castle and a 
quorum of that body. The members of the corporation 
were authorized to select one delegate to represent them 
in the executive castle. One of the original incorporators 
was given authority to fill any vacant office, and only 
members of the executive castle were eligible to hold elect- 
ive office. It is apparent that the elected officers in the 
executive castle were in complete control of the affairs of 
the society. As stated by Mr. Commissioner OLDHAM in 
Lange v. Royal Highlanders, supra, the incorporators of 
the association constituted an oligarchy vested with plen- 
ary power over the affairs of the corporation. This power 
extended not only to the business affairs, but to the suc- 
cession in office of all representatives of the corporation. 
Chapter 47, supra, by its terms did not until January 1, 
1898, apply to associations created before the passage of 
that act. Defendant’s executive castle convened in June, 
1897, subsequent to the date Briggs became a member of 
the order, and, by an amendment to the edicts, made 
suicide by a meniber a defense to an action on his certifi- 
cate. December 21, 1897, a special meeting of the execu- 
tive castle was held and the edicts reamended so as to 
exclude all reference to suicide. By virtue of the edicts, 
as amended in December, 1897, the composition of the 
executive castle remained as theretofore, except that ap- 
pointive officers could not be selected until after the 
installation of the elective officers, which should occur im- 
mediately before the closing ceremonies. The edicts also 
provided that the executive castle should, subsequent to 
June, 1897, meet but once in four years, except in cases 
of emergency. In the quadrennial convention of the ex- 
ecutive castle in 1901, nine delegates, selected by rep- 
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resentatives of the rank and file, participated in the de- 
liberations, and the edicts were further amended. Ac- 
cording to these amendments any beneficiary member of 
the order is eligible to membership in the executive castle, 
but only officers thereof, or duly accredited delegates who 
had participated in at least one meeting of the castle four 
years prior thereto, were eligible to hold any elective or 
appointive office therein. None other than executive com- 
mitteemen who had served as members thereof were 
eligible to serve as most illustrious protector, chief secre- 
tary, or chief treasurer. The executive committee is first 
described by that name in the 1901 edicts, and is com- 
posed of the protector, secretary, treasurer and four high 
prudential chiefs. The edicts, as amended in 1901, fur- 
ther provide that the delegates to be selected by the rank 
and file of the order need not exceed the aggregate of offi- 
cers and committeemen in the executive castle, and the 
edicts can only be amended by a two-thirds vote of the 
entire membership of that castle. They also disclose that 
suicide by a member shall be a complete defense to an 
action upon his certificate of insurance. 

In 1905 defendant’s executive castle again convened, 
and so amended the edicts as to deprive a beneficiary of a 
member who had committed suicide of all claims upon the 
order in excess of the aggregate payments made by him 
for the use of the mortuary fund. It is argued most strenu- - 
ously that but 11, and not 18, elective officers participated 
in the 1905 convention, and that the 25 delegates present, 
by an exercise of their voting franchise, had the power 
to amend any edict, notwithstanding the combined op- 
position of all elective officers, and that our opinion is 
incorrect in these particulars. Our former opinion upon 
this point reflects the testimony of the chief secretary of 
the order, and is corroborated by the report of the finance 
committee concerning the expense of the officers and dele- - 
gates in attendance in that convention, which shows that 
mileage and per diem were allowed for 18 officers and 25 

56 ; 
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delegates. Whether counsel are, or their witness is, cor- 
rect, is not material. The elective aud appointive offi- 
cers, entitled by virtue of the edicts to participate in the 
deliberations of and to vote for or against the proposi- 
tions advanced in that convention of the executive castle, 
owed their positions to the men who incorporated the 
society, and did not represent the members of the order 
within the meaning of the statute. Counsel argue with 
great earnestness aud much plausibility that the so-called 
elective officers are representative, and that the edicts of 
the order, as amended in 1905, have given the Highland- 
ers a representative form of government. For the pur- 
poses of this case we need only consider, and shall only 
consider, defendant's government as it existed in 1901 
and in 1905, when the amendments were made to section 
41 of the edicts. 

It is true, as urged, that the statute does not define the 
words “representative form of government,” but there 
should be no great difficulty in coming to an understand- 
ing of the law. We said in the case of State v. Bankers 
Union of the World, 71 Neb. 622, speaking through Judge 
Sppewick: “A fraternal beneficial association must 
have a representative form of government. This requires 
that the directors or other officers, who have general 
charge and control of the property and business of the 
_society and the management of its affairs, shall be chosen 
by the members.” In discussing this phase of the case 
Judge Sepewick stated: “These directors, who control 
the affairs of the company, must be chosen by the mem- 
bership thereof, either directly or through representa- 
tives chosen by the membership for that purpose.” So it 
will be understood that representative government does 
not necessarily mean democratic control in the sense that 
all of the members shall at a precise time individually 
express their will in selecting the officers and agents es- 
sential for the management of the affairs of the order, but 
it dues imply supreme and ultimate sovereignty in the in- 
dividuals constituting the units of the society. One may 
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imagine the reception that would have been accorded the 
constitution of the United States, or the fundamental law 
of this state, had the men who framed those documents 
inserted a clause therein that the people should be rep- 
resented in the various branches of the government, pro- 
vided they selected their representatives, or a large frac- 
tion thereof, from the membership of the constitutional 
convention. After « mature consideration of the record, 
we have no hesitation in reaffirming our former opinion 
in so far as it determines that in 1901, and at the time 
in 1905 when section 41 of defendant’s edicts was amended, 
defendant did not have a representative form of govern- 
ment within the meaning of chapter 47, laws 1897. 
Counsel insist that to so hold means the dismemberment 
and destruction of a flourishing order, but we are unable 
to agree with them. The association was lawful in its in- 
ception, and its by-laws designated the agents and 
methods whereby all needful changes might be made in 
its edicts. Twice, in the absence of statutory limitations, 
that power has been exercised. Section 8, ch. 47, supra 
(Ann. St. 1909, sec. 6642), authorized defendant to con- 
tinue in business, provided it complied with the statute. 
If it desired to continue as a going concern and receive 
the protection of the law, its officers should have con- 
vened the executive castle, and the officers, comiittee- 
inen and delegates composing that castle by a two-thirds 
vote should have altered the edicts so as to clothe defend- 
ant with a represeutative form of government. Section 
6656, Ann. St. 1909, directs that amendments made to the 
constitution or by-laws of a fraternal insurance society 
shall not take effect until a duly certified copy of the 
amendments shall have been filed with the auditor of 
public accounts. We still hold that an amendment to de- 
fendant’s edicts clothing it with a representative form of 
vovernuient must be duly certified and filed with the 
auditor before representatives selected under that govern- 
iment may lawfully amend its edicts with respect to a bene- 
ficiary’s rights. 
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Counsel’s criticism of the third paragraph of the sylla- 
bus is not well founded. We do not thereby hold that 
defendant’s executive castle, as constituted in 1897, could 
not or cannot lawfully amend the edicts of the Royal 
Highlanders so to give it a representative form of govern- 
ment. 

The motion for a rehearing is 

OVRRULED. 


SEDGWICK, J., not sitting. 


MIKE BENAK, APPELLEE, V. Paxron & ViprLING IRON 
WoRKS, APPELLANT. 


Finxp JANUARY 20,1910. No. 15,877. 


1. Master and Servant: INJURY TO EMPLOYEE: VICE-PRINCIPAL. 
“Whether one of several employees of the same master is a 
vice-principal as to his co-employees, or whether all are fellow 
servants, is not always a question of fact, nor always a question 
of law. Generally it is a mixed question of law and fact, and 
to be determined in any case by the particular facts and cir- 
cumstances in evidence in the case in which it is presented.” 
Union P. R. Co. v. Doyle, 50 Neb. 555. 


2. 


VICE-PRINCIPAL. If the master clothes an employee with 
authority to control and direct another servant, the superior 
servant in exercising such authority is a vice-principal to the 
servant under his control. 


INJURY TO EMPLOYEE: VICE-PRINCIPAL. If a perilous posi- 
tion assumed by a servant in performing his work is the result 
of a command from his superior exercising authority as vice- 
principal, and the subordinate is injured, the mere fact that the 
act which occasioned that injury was performed by such superior 
in tne discharge of the regular duties for which he was employed 
by the master does not, as a matter of law, create the relation of 
fellow servants between the parties at the moment of injury. 


ConTRIBUIORY NEGLIGENCE: ASSUMPTION OF RISK. 
A servant who has been induccd to commence or continue to 
work by his master’s promise to remedy dangerous conditions 
surrounding the servant’s employment may continue his work 
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without being guilty of contributory negligence or assuming the 
risk of injury from such conditions, so long as he may reasonably 
expect the master’s promise to be kept, unless the danger is so 
obvious that no reasonably prudent person would continue work 
under those conditions. 


APPEAL from the district court for Douglas county: 
Gkrorce A. Day, Juper. Affirmed. 


Greene, Breckenridge & Matters, for appellant. 


T. W. Blackburn, contra. 


Roor, J. 


This is an action for personal injuries caused by de- 
fendauts’ alleged negligence. Plaintiff prevailed, and 
defendant appeals. 

1. Defendant insists that the evidence does not sustain 
the verdict. It is undisputed that defendant is a cor- 
poration engaged, among other things, in’ molding and 
selling iron castings. Defendant employs one general 
superintendent and several foremen. Particles of burned 
sand adhere to, and protuberances of iron appear upon, 
the surface of castings fresh from the molds. The cast- 
ings are placed in a yard, referred to as the “scratch 
shop,” and workmen with chisels, hammers and wire 
brushes remove the sand and protuberant metal. Ordi- 
narily the castings are first brushed, and only in emer- 
gencies the laborers with chisel and hammer work on a 
casting while it is being brushed. At the time plaintiff 
was injured the men working in the scratch shop: were 
under the control of a Mr. Winther. In Winther’s ab- 
sence Dan Collins, a workman, directed his fellow serv- 
ants and told them what to do. Collins had 25 years’ ex- 
perience in chipping and smoothing castings, and had 
been in defendant’s employ about 5 years. Plaintiff is a 
native of Bohemia, speaks the English language with 
difficulty, but can understand many simple words in that 
tongue. He has resided in America about 17 years, and 
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had worked for defendant 9 months when injured. The 
evidence is conflicting concerning the other facts, but giv- 
ing plaintiff the benefit, which a verdict in his favor en- 
titles him to, it may be said that while in defendant’s 
employ he engaged in unskilled labor, but worked the 
greater part of the time in the scratch shop; ordinarily 
Winther told him what to do, but Collins had directed 
him in his work on various occasions. On the morning 
of the day in question plaintiff worked about the scratch 
shop under Collins’ directions, and was scraping sand 
into a heap when ordered by Collins to brush the sand 
from a casting about 18 inches in height, constructed for 
the .base of a column. Plaintiff obeyed the order, and 
either bent over or knelt upon the ground to perform his 
work. Collins was working with chisel and hammer upon 
the casting. A chip of iron struck plaintiff in the face 
and he abandoned the work, whereupon Collins said: 
“Come back, I will be careful.” Plaintiff, believing -his 
foreman, returned, continued brushing, and was hit upon 
his left eyeball by a chip or sliver of iron cut off the cast- 
ing by Collins. 

Upon this state of facts defendant asserts that, al- 
though Collins may have severed the chip which injured 
plaintiff, the former was Benak’s fellow servant, the 
danger was incident to the employment, and was obvious 
to and assumed by plaintiff." Plaintiff, on the other hand, 
argues that Collins was a vice-principal; that his order 
to plaintiff to brush the casting in the first instance was 
defendant’s command, and his promise to be careful after 
Benak objected and quit the work was the master’s as- 
surance, which plaintiff had a right. to rely upon; that 
the danger was not obvious, and that Collins’ negligence 
was defendant’s negligence. 

Collins’ relation to Benak is an cporint element in 
this case. In Union P. R. Co. v. Doyle, 50 Neb. 555, we 
held that ordinarily it is a mixed question of law and of 
fact whether one of several employees of a common master 
is a vice-principal to, or a fellow servant of, the other 
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employees. The trial court in the instant case instructed 
the jurors that, if plaintiff had proved by a preponder- 
ance of the evidence that at and immediately prior to the 
accident Collins was clothed by defendant with authority 
to direct, govern and control plaintiff concerning the 
place he should work and the method of performing his 
labor, Collins was a vice-principal. Defendant complains 
of the use in this instruction of the words “and immedi- 
ately prior to,” but the quoted language is surplusage, 
and not in any manner prejudicial. The instruction is 
fair and states the settled law of this state. Im an in- 
structive opinion prepared by Mr. Chief Justice Coss’ in 
Chicago, St. P., If. & O. R. Co. v. Lundstrom, 16 Neb. 
25.4, we held, following the supreme court of Ohio, that a 
superior servant of a corporation clothed by it with au- 
thority to direct and control another servant in his work 
is in that regard a vice-priucipal to, and not a fellow serv- 
ant of, the subordinate servant. In Chicago, B. & Q. R. 
Co. v. Sullivan, 27 Neb. 6738, we held that a car repairer 
vested with authority to direct and control another re- 
pairer in his work was a vice-principal, and the master 
was liable for the vice-principal’s negligence. Cnion P. 
R. Co. v. Doyle, 50 Neb. 555; New Omaha T.-H. H. L. Co. 
v. Baldicin, 62 Neb. 180; Foster v. Missouri P. R. Co., 115 
Mo. 165, 180; Steube v. Iron & Foundry Co., 85 Mo. App. 
640; Illinois Steel Co. v. Schymanoishi, 162 Ill. 447. The 
principle of law is humane and should be construed with 
reasonable liberality in the interest of the employee. 

2. Defendant urges that, although Collins may have 
been a vice-principal to Benak, yet the latter received his 
injuries from a hazard incident to his employment; that 
Collins in chipping the casting was performing an act of 
service, and not of authority, and therefore defendant is 
not liable. The court instructed the jurors that plaintiff 
assumed the usual and ordinary risks incident to his em- 
ployment, and, if it was an ordinary incident of the work 
for fragments of iron to fly, the risk of injury therefrom 
was assuined by him, unless he complained to his master 
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of the dangerous conditions under which he was divected 
to labor and thereafter continued to work under the 
master’s promise to remedy the defect, and in that event 
he did not assume the hazard, unless the danger was so 
obvious that he could not by the use of ordinary care and 
skill pursue the work in safety. The court further in- 
structed the jurors that, if defendant through its assist- 
ant foreman directed Benak to brush a casting which 
said foreman was chipping, and after commencing his 
work Benak called said foreman’s attention to the fact 
that the latter’s conduct was making the place dangerous 
to work in; that the foreman promised to keep the place 
reasonably safe and directed plaintiff to continue his 
work, and that Collins thereafter negligently performed 
his work so as to make the said place dangerous, plain- 
tiff might recover, provided he had not assumed the risk 
and that Collins’ negligence was the proximate cause of 
Benak’s injury. 

In Sapp v. Christie Bros., 79 Neb. 701, 705, we held 
that a servant does not in every instance assume the risk 
of machinery and appliances, which, although dangerous, 
may be safely used by the exercise of reasonable care and 
skill, but that, if the servant is induced to commence or 
continue employment upon the master’s promise to remedy 
defective appliances, the servant will not have assumed 
the risk, nor would he be guilty of contributory negligence 
by continuing to labor with the appliances for a reason- 
able time in anticipation of such repairs, unless the dan- 
ger was so obviously imminent and immediate that no 
reasonably prudent person would begin or continue the 
work under those conditions. ; 

In the instant case the appliances were not in themselves 
dangerous, nor was the place in which the work was to be 
performed dangerous from inherent conditions, but the 
danger, if any, over and above that incident to a reason- 
able prosecution of the work, was created by the action 
of the foreman, who in response to orders from defend- 
ant’s office was rushing the work upon a particular cast- 
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ing. The evidence tends strongly to prove that in the 
usual course of smoothing castings there is but little 
danger of injury from flying fragments or iron, but if two 
men work at the same time upon the same side of a cast- 
ing the hazard is increased many fold. Particularly 
would this be true of a man wielding a brush under such 
circumstances as surrounded plaintiff when he was in- 
jured. When it became manifest to Benak that he was 
liable to be injured by Collins, the subordinate servant 
notified his master by the statement made to the assist- 
ant foreman that the place, under the circumstances, was 
a dangerous one to work in, but returned upon the vice- 
principal’s assurance that the work would be prosecuted 
with care. The jurors were justified in finding from the 
evidence that Collins should have chipped the side of the 
casting opposite the surface Benak was brushing. Under 
the circumstances, it seems to us this case is within the 
reason sustaining the principle announced in the cited 
cases. It is well settled that, if a foreman having charge 
of laborers directs one of them to perform his work in 
such a manner and under such circumstances as to sub- 
ject the subordinate to great danger of injury, and he is 
injured thereby, the principal will be liable. Crystal Ice 
Co. v. Sherlock, 37 Neb. 19; Norton, Bros. v. Nadebok, 190 
Il. 595; Harsen v. Northern P. R.-Co., 120 N. W. ( Wis.) 
826. 

Whether defendant’s liability, if any, should be ascer- 
tained by an application of the principle that the master 
must exercise reasonable prudence to furnish hig servant 
a reasonably safe place to work in, the nature of the em- 
ployment being considered, or whether, from a considera- 
tion of the doctrine that a vice-principal may not, in the 
exercise of authority delegated to him by his master, 
negligently place a fellow servant in peril and then negli- 
gently injure him, does not seem to us material. The 
peculiar facts in this case bring it within both rules, evi- 
dence relevant in support of one theory, sustains the 
other, and if either one is established, the master is liable. 
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Upon vital issues joined the evidence is conflicting, and 
will sustain a finding for or against either party according 
to findings of the triers of fact. The verdict of the jury 
upon those questions is conclusive upon us. The trial 
judge, upon the issues and the evidence, instructed the 
jury as succinctly, cautiously and accurately as defend- 
ant had a right to demand, and the errors assigned be- 
cause of the giving and refusing to give instructions are 
overruled. 

3. We shall not specifically mention the alleged errors 
committed in the admission and exclusion of testimony. 
All have been examined, and none of them presents serious 
questions for consideration. Upon the entire record, we 
are constrained to find that defendant was given a fair 
trial, and that there is sufficient evidence to sustain the 
verdict of the jury. 

The judgment of the district court therefore is 


AFYIPMED. 


JOHN W. MARICA, APPELLANT, V. LAWRENCE YOST ET AL., 
APPELLEES. 


Firep JANUARY 20,1910. No. 15,903. 


Intoxicating Liquors: APPLICATION: FREEIOLDER. “One made a free- 
holder for the sole purpose of qualifying him as a petitioner for 
a liquor license is not a bona fide freeholder within the meaning 
of the liquor law.” Dye v. Raser, 79 Neb. 149. 


AprpEaL from the district court for York county: 
GEORGE PF, Corcoran, JuvGE. Affirmed. 


France & France, for appellant. 
Power & Meeker, contra. 


Rose, J. 


The trustees of the vi:lage of Benedict granted plaintiff 
a license to sell intoxicating Hiquers during the municipal 
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year beginning in 1908. Defendants were remonstrators, 
and from the order of the village trustees appealed to the 
district court, where the license was revoked. From the 
judgment of the district court plaintiff has appealed. 
Defendants resisted the license on the ground that five 
of the petitioners were not bona fide freeholders of the vil- 
lage of Benedict, within the meaning of the law. If three 
of those thus challenged were disqualified, the village 
trustees, for want of a petition by thirty freelolders, 
were without jurisdiction to issue the license, and in that 
eyent it was-properly canceled by the district court. On 
this issue there is proof tending to show these circum- 
stances: One of the petitioners challenged had only lived 
in the village a year and a half. January 22, 1908, he 
bought from a saloon-keeper, who intended to become an 
applicant for a license, a lot in a ravine west of town for 
$15. There were no buildings or fences on the lot, and 
petitioner had not cultivated it. He did not know the 
boundaries, and admitted he never had any benefit from 
the lot except to be a petitioner. He owned no other 
realty. When asked on the witness stand his purpose in 
buying the lot, he replied: “Why, to be a freeholder.” 
After he made his purchase the saloon-keeper who con- 
veyed it to him accosted him on the street and asked him 
if the deed had been recorded. It had been intimated to 
him that he bought the lot with the purpose of becoming 
a petitioner and he did not at the time deny the imputa- 
tion. After he petitioned for the license he signed and ac- 
knowledged a deed to the lot for the price of $16 and had 
the deed in his pocket for delivery to the purchaser, but 
tore it up after the remonstrance was brought to him. 
This is not intended as a sumniary of the testimony rela- 
ting to his qualifications. The purpose is to show some ~ 
of the circumstances of which there is proof. They indi- 
cate that petitioner was not qualified, within the meaning 
of the rule that “one made a freeholder for the sole pur- 
pose of qualifying him as a petitioner for a liquor license 
is not a bona fide freeholder.” Cohn v. Welliver, 84 Neb. 
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230; Dye v. Raser, 79 Neb. 149. Under the issue raised 
by the remonstrance the burden was on applicant to show 
that petitioner was a bona fide freeholder. Siwihart v. 
Hansen, 76 Neb. 727. There was a general finding in 
favor of remonstrators. This included the finding that 
petitioner was not qualified as such, and it cannot be held 
under the circumstances narrated, when considered with 
all the proof, that the finding was without support in the 
evidence. ‘ 

Another petitioner asserted ownership of a lot in a 
ravine. He bought it in i#ebruary, 1908. The title came 
from a saloon-keeper and prospective applicant for a li- 
cense, through his bartender, not long before the petition 
was signed. One witness said the lot had no market value, 
and the circumstances were such as to justify the finding 
of the trial court that the petitioner was not a bona fide 
freeholder within the meaning of the rule stated. Testi- 
mony relating to the qualification of another petitioner 
justified the trial court's finding that his residence in the 
village lad not been established. The disqualification of 
the three petitioners mentioned left the village trustees 
without jurisdiction to issue the license, and error does 
not affirmatively appear in the judgment revoking it. 


AFFIRMED. 


HENRY N. WIESE ET AL., APPELLEES, V. City or SOUTH 
OMAHA ET AL., APPELLANTS. 


Fimep JANUARY 20,1910. No. 15,880. 


‘1. Cities: IMPROVEMENT Districts: Bounparies: Novice. It is the 
duty of a city, when creating an improvement district for a local 
improvement, to define the limits thereof with sufficient certainty 
to identify the lots or lands sought to be included therein, and 
to publish a statement of such limits, in the manner and for the 
time required by statute, prior to the levying of any assessment 
upon adjacent property to pay for such improvement. 
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2. : : JURIspIcTIon. The statutory re- 
quirements for the fixing of such limits and the publication of the 
same prior to the levying of any such assessment are mandatory 
and jurisdictional. 

3. : SPECIAL ASSESSMENTS: COLLATERAL ATTACK, Where a special 


assessment for such improvement is made without a compliance 
with such jurisdictional requirements, such assessment is void, 
and may be assailed collaterally. 


APPEAL from the district court for Douglas county: 
Lee 8. Esteiin, JuDGE. Affirmed. 


S. L. Winters, for appellants. 
A. H. Murdock and A. C. Pancoust, contra. 


FAWCETT, J.. 


In 1905 the defendant city of South Omaha graded that 
part of K street in said city lying and being between the 
west line of Twenty-sixth street and the east line of 
Twenty-seventh street. Plaintiffs, who are owners of lots 
adjacent to that portion of K street, brought this suit in 
the district court for Douglas county to enjoin defendant 
city from collecting the special assessments attempted to 
be levied upon the property of plaintiffs to pay for the 
cost of such grading. The principal point relied upon by 
plaintiffs is that the defendant city, prior to advertising 
for bids and letting the contract for such grade, and levy- 
ing such special assessments, failed to create an improve- 
ment district defining the boundaries thereof, as required 
by statute. Defendant contends: (1) That the statute 
did not require the prior ordinance creating the district 
to define the boundaries. (2) That even if the statute did 
so require, and even if it failed to definitely describe such 
boundaries, its failure to do so “would be a mere irregu- 
larity, and not a jurisdictional defect, which those whose 
property are assessed to pay for such improvement can 
collaterally attack.” The district court found generally 
for plaintiffs, and perpetually enjoined defendant city 
from attempting to collect the special assessments levied 
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for such improvement, and quieted title of plaintiffs in 
and to the property set out in the petition. 

Section 8329, Ann. St. 1907, which both sides in their 
briefs concede was in force at the time this improvement 
was made, provides: “The mayor and council may create 
improvement districts for the purpose of improving the 
streets, boulevards, alleys or other public grounds therein, 
by paving, repaving, macadamizing, curbing and gutter- 
ing or reguttering, and grading in such manner as may 
be determined upon. The improvements named sltall only 
be authorized upon the following conditions; except as in 
this act may be otherwise provided, to wit: The mayor 
and council shall order such improvements and cause 
them to be made in any district within the city, only 
when a petition on its face purporting to be signed by the 
owners representing the majority of the taxable feet front 
upon the street, alley or other public thoroughfare, or 
any part thereof, shall have been filed with the city clerk. 
Each signer to the petition shall duly acknowledge the 
signing and execution thereof before a notary public. A 
brief statement of the limits of the district, and the nature 
of the improvements, together with the names signed to 
the petition and the description of the property listed after 
the names shall be published in the official paper for five 
times. * * * None of the improvements shall be finally 
ordered or the contract let for the same except upon and 
in pursuance of such petition; nor until twenty days after 
the last day of publication of said petition shall have ex- 
pired. At any time within twenty days after the publica- 
tion of said petition or at any time before making a con- 
tract pursuant to such petition, any taxpayer within such 
improvement district may file with the city clerk a protest 
in writing,’ ete. Ordinance No. 1363, under which de- 
fendant city undertook to create the improvement dis- 
trict, is as follows: “Section 1. That improvement dis- 
trict No. 22, being grading district No. 69, be and the 
same is hereby created and established and defined as fol- 
lows: All that territory included within the west line 
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of Twenty-sixth street and the east line of Twenty-seventh 
street, on each side of IK street and back to the alley.” 
The plat of the defendant city, introduced in evidence, 
shows that K street runs east and west, and Twenty- 
sixth and Twenty-seventh streets run north and south. 
Block 65 lies north and block 69 south of K_ street, 
so that the portion of K_ street which was graded 
is one block in length, between Twenty-sixth and 
Twenty-seventh streets and blocks 65 and 69. The alleys 
in these two blocks run north and south. There are no 
alleys running east and west. It will he seen,. therefore, 
that the boundary of this improvement district, described 
in said ordinance as “all that territory included within 
the west line of Twenty-sixth street and the east line of 
Twenty-seventh street, on each side of K street back to 
the alley,” does not describe auy possible boundaries, ex- 
’ cept “on each side of K street,” for the reason that there 
is no alley running parallel with K street, either north or 
south thereof. There being no alley to indicate either the 
north or the south boundary of the district, who could 
say how far the district extended in either of said direc- 
tions? Did it extend one, two, three, or six lots in each 
direction? If the latter, then it would take in all of 
blocks 65 and 69; but the northern and southern termini 
would then be J street and L street, respectively. The 
owners of lots 4, 5, 8 and 9, in block 65, would have no 
more reason to conclude that their lots were included in 
the district, than would the owners of lots 1, 2, 3, 10, 11 
and 12, in said block. In like manner, the owners of lots 
2, 3, 10 and 11, in block 69, would have no more reason 
to conclude that their lots were within the district, than 
would the owners of lots 4, 5, 6, 7, 8, and 9, of said block. 
There being no way of determining, by an inspection of 
ordinance 1368, how far north or south of K street the 
district extended, how could plaintiffs or any other own- 
ers of lots lying in either direction from such street be 
bound by any publication in the official paper? The stat- 
utory requirement is: “A brief statement of the limits 
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of the district, and the nature of the improvements, * * * 
shall be published in the official paper for five times.” It 
further provides: “At any time within twenty days 
after the publication of said petition or at any time be- 
fore making a contract pursuant to such petition, any 
taxpayer within such improvement district may file with 
the city clerk a protest,” etc. There being no “statement 
of the limits of the district,” how can it be claimed that 
plaintiffs’ lots were “within such improvement district’? 
It is quite clear that the legislature in calling for ‘a brief 
statement of the limits of the district” intended such a 
description as would apprise the owners of the lots within 
those limits, of the improvements which the city con- 
templated making, so that they could, within the time 
allowed, take such action as they deemed proper in the 
way of filing protests, etc. 

Welty, Law of Assessments, sec. 297, says: “An im- 
portant prinicple of law in this connection is that the 
district which is to be taxed with an assessment to pay 
for a local improvement must be accurately defined.” In 
1 Abbott, Municipal Corporations, sec. 342, it is said: 
‘Where statutory or constitutional authority exists for 
the making of local assessments, a discretion is usually 
vested in the municipal authorities to divide their terri- 
tory into such taxation districts for the construction of 
local improvements as seem advisable and the exercise of 
a sound discretion by them will not be interfered with by 
the courts. That the legislature of a state under constitu- 
tional authority may exercise the same discretion and 
power is axiomatic. By whatever authority the taxing 
district is established, however, it must be accurately 
defined.” In City of Tarkio v. Clark, 186 Mo. 285, 299, 
the court say: “Fourth, nowhere in the record proper 
do the length and the termini of the proposed extension 
of First street appear, nor is the land proposed to be 
taken defined by metes, bounds or calls, or by maps, plats 
or documents called for, so that what is uncertain might 
- be made certain by such aids. No man could locate the 


VoL. 85) JANUARY TERM, 1910. 849 


Wiese v. City of South Omaha. 


’ extension or the land taken by aught appearing in the 
record proper. Under such condition of things the pro- 
ceedings are void for indefiniteness (citing authorities). 
Proceedings taking private property for public use ope- 
rate in invitum, in derogation of common law and com- 
mon right. They are regarded as strictissimi juris. The 
power is a high and stringent one, courts inflexibly re- 
quire it to be pursued strictly, and the times are such 
that we ought not to abate one jot or one tittle of vigi- 
lance in preserving the rights of the citizen to his prop- 
erty.” 

We think the reasoning of the authorities above cited 
is sound, and therefore hold: (1) That it is the duty of a 
city, when creating an improvement district, to define the 
limits thereof with sufficient certainty to identify the lots 
or lands sought to be included therein, and to publish a 
statement of such limits, in the manner and for the time 
required by statute, prior to the levying of any assess- 
ment upon adjacent property to pay for such improve- 
ment. (2) That the statutory requirements for the fixing 
of such limits and the publication of the same prior to 
the levying of any such assessment are mandatory and 
jurisdictional. (3) That, where a special assessment for 
such improvement is made without a compliance with 
such jurisdictional requirements, such assessment is void, 
and may be assailed collaterally. That a court of equity 
will enjoin the collection of a void tax or special assess- 
ment, is well settled in this state. Touzalin v. City of 
Omaha, 25 Neb. 817; Bellevue Improvement Co. v. Vil- 
lage of Bellevue, 39 Neb. 876; Chicago, B. & Q. R. Co. v. 
Cass County, 51 Neb. 369. 

The judgment of the district court is ° 

AFFIRMED. 


57 
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Dick McLANABAN, APPELLANT, V. CHARLES M. CHAMBER- 
LAIN BT AL., APPELLEES. 


Fimep JANUARY 20,1910. No. 15,859. 


1, Mortgage on Homestead: DEtivery. A mortgage upon the home- 
stead, executed by husband and wife upon agreement to secure 
certain claims of the mortgagee and left with the wife. by the 
husband, who thereupon absconded, may be delivered by the 
wife, notwithstanding certain instructions to the wife by the 
husband as to conditions of delivery had not been complied with 
by her, the mortgagee not being aware of such instructions, and 
receiving the same in good faith as a compliance with the agree- 
ment to give such security. 


2. Mortgages: CoLLATERAL SEcuniriEs. Upon the facts stated in the 
opinion, it is held that the mortgage in question was not given 
in settlement of the plaintiff's claims, but as security collateral 
thereto. 


3. Statute of Frauds. The execution and delivery of a note and mort- 


gage to secure the debt of another is sufficient compliance with 
the statute of frauds. 


4. Mortgage on Homestead: CoNSIDERATION: ElvipENcE. C., being 
cashier of a bank in which there was a deposit in the name of 
the wife of M., agreed with M. that, if the deposit was allowed to 
remain in the bank, he, C., would sécure M. and his wife against 
all loss. Upon this agreement the deposit was allowed to remain 
in the bank, and C. and his wife executed a mortgage upon their 
homestead to M. as mortgagee pursuant to said agreement. Soon 
afterwards the bank failed. Held, That the mortgage is a valid 
security for said deposit-and the same constitutes a good con- 
sideration therefor. . 


5. Statutes: REPEAL By IMPLICATION. Whether ‘section 5058, Ann. St. 
1909, is repealed by implication by the married women’s act of 
1871 (laws 1871, p. 68), quere. 


6. Executors and Administrators: DEr=nsE By ADMINISTRATRIX. When 
an administratrix has recovered a judgment in favor of her in- 
testate’s estate, and she is made defendant as such adminis- 
tratrix in an action involving the validity of the judgment and 
the priority of the lien, she may defend the action for all persons 
interested, notwithstanding that she has married after recover- 
ing the judgment. 


7. Homestead: Liens: Priorities. A mortgage executed and deliv- 
ered before the lien of a judgment has attached to the excess 
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value of homestead property is superior to that lied, but the 
homestead exemption is $2,000 over and above all liens prior to 
the judgment; and, if the mortgage is subsequent to the lien 
of the judgment, that lien is not affected by the mortgage. The 
judgment creditor is entitled to excess value of the property over 
the homestead right, subject only to such liens as are prior to 
his judgment. 


8. Appeal: Bixty oF Excerrions. A document offered in evidence and 
excluded by the court should, at the request of the party offering 
it, be incorporated in the bill of exceptions. In no other manner 
can the ruling of the court thereon be presented to this court for 
review. 


9. Judgment: Process: RerurNn. The return of a summons that it 
was served by leaving at defendant’s “last known place of resi- 
dence,” etc., is defective, and a judgment rendered on such 
service is void. 


10. Mortgages: Foreclosure: Evinence. In an action to foreclose a 
real estate mortgage there must be some proof that there has 
been no action at law upon the indebtedness, or that such action, 
if any, has terminated without collection; but the ordinary rules 
in regard to proving a negative apply. 


APPEAL from the district court for Johnson county: 
JoHN B. Raver, Juper. Affirmed in part and reversed in 
part, 


Be P. Davidson, for appellant. 


E. B. Quackenbush, Hugh La Master, J. C. Moore and 
F. L. Dinsinore, contra, 


SEDGEWICK, J. 


On the 14th day of October, 1908, the plaintiff began 
this action in the district court for Johnson county to 
foreclose a real estate mortgage upon certain lands in 
that county, executed by the defendants Charles M. 
Chamberlain and Edith R. Chamberlain, husband and 
wife. The remaining defendants were made parties be- 
cause of claiming some interests in the real estate, which 
the plaintiff alleged were inferior. to the lien of his: 
mortgage. James A. McPherrin, at his own request, was 
afterwards made party, and also alleged two mortgages 
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upon the same premises, and, alleging some mistakes in 
one of the mortgages, asked to have the same reformed. 
Various questions are presented and discussed as to 
priority of liens and validity of some of the judgments 
pleaded, but the principal controversy is as to plaintiff's 
mortgage and the judgment claim of the defendant 
Florence M. Dew. AS against the plaintiff's mortgage 
it is alleged by the defendant Chamberlain that it was 
without consideration, and was never delivered by him 
to the plaintiff. The judgment creditors alleged that the 
premises involved were worth at least $4,000, being 
$2,000 above the amount of the admitted homestead ex- 
emption, and that at the time the note and mortgage 
were given the defendant Charles M. Chamberlain was 
the cashier of the Chamberlain Banking House, which 
was then doing a banking business in said county and 
had been so doing for some years prior thereto; that 
the said banking house was about to go into the hands 
of the state banking board, and that on the 20th day of 
August, 1902, the said Charles M. Chamberlain was about 
to abscond and leave the country in order to avoid the 
payment of his debts, and in order to avoid his liabilities 
as cashier of said banking house, all of which was well 
known to the plaintiff herein; and that on said day the 
plaintiff and said Charles M. Chamberlain combined and 
conspired together to hinder and defraud the creditors 
of said Chamberlain, and in furtherance of their said 
wrongful and unlawful design the said Charles M. 
Chamberlain made and executed said note and mortgage 
as described in the petition, wholly without considera- 
tion, and the same was received by the plaintiff for the 
purpose and with the intent of hindering and delaying ~ 
the creditors of the said Charles M. Chamberlain. 

To the answer of Charles M. Chamberlain the plaintiff 
replied that, in a former action pending in the same 
court, in which the National Bank of Commerce was 
plaintiff and the said Charles M. Chamberlain: was de- 
fendant, and said Edith R, Chamberlain, as intervener, 
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was made defendant, the said defendants, in order to 
defend against the lien of the National Bank of Com- 
merce, set up that the plaintiff's mortgage herein sued 
upon was a valid lien upon the property involved in this 
suit, and that they were entitled to hold as exempt all 
of said property over and above the amount of plaintiff's 
mortgage and the taxes upon said property as their home- 
stead, and that it was so adjudged in the said former 
action, and that the judgment and proceedings in that 
suit now barred said defendants from denying the valid- 
ity of the plaintiff’s mortgage. 

Upon the trial the court found that the only considera- 
tion for the plaintiff’s mortgage was a claim of $154.29, 
for goods sold by the plaintiff to the defendant Charles 
M. Chamberlain, and that the mortgage was fraudulent 
and void as to creditors. The mortgages of the defend- 
ant MePherrin were foreclosed as prayed, and the court 
found that the judgment of the National Bank of Com- 
merce was dormant and not a lien, and that the defend- 
ant Dew had a valid judgment, amounting then to 
$7,254.11, which was a valid lien upon the premises, sub- 
ject to the homestead interest of the defendant Cham- 
berlain and the respective liens of plaintiff and defend- 
ant McPherrin, and that the value of the property was 
$3,600; that the judgments against Charles M. Chamber- 
lain were first liens “upon said homestead premises of 
the defendants Charles M. Chamberlain and Edith R. 
Chamberlain, after their said homestead right of $2,000 
has been taken from said premises,” and “that out of the 
$2,000 homestead right there shall be first paid” the 
plaintiff's claim, as found by the court, and the Mc- 
Pherrin mortgages. And, “after the payment of the said 
sums to the said plaintiff and the defendant James A. 
McPherrin, the balance of the said $2,000 right of the 
defendants Chamberlain shall be paid to the said Charles 
M. and Edith R. Chamberlain.” The plaintiff and the 
defendant Charles M. Chamberlain have appealed to this 
court. 
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At the time that the note and mortgage were executed, 
and for some time prior thereto, the plaintiff was engaged 
in mercantile business in the city of Tecumseh, in John- 
son county, and the defendant Charles M. Chamberlain 
was owing him for goods sold in an amount found by the 
court to be the sole consideration. for the mortgage. The 
plaintiff's wife, who was possessed of property in her 
own right, had money upon deposit in the Chamberlain 
Banking House, a corporation doing banking business, 
of which defendant Charles M. Chamberlain was cashier. 
‘The amount of this deposit was at that time $761.83, 
which it appears had been so on deposit for some time. 
The plaintiff testifies that some days before the mortgage 
was given he spoke to Mr. Chamberlain about taking the 
inoney deposited in the bank in Mrs. McLanahan’s name 
and making some loans. Mr. Chamberlain did not want the 
money taken out of the bank, and he offered to sell Mr. Me- 
Lanahan some securities which the bank had, and when 
Mr. McLanahan declined to buy the securities Mr. Cham- 
berlain told him that he would not lose anything by leav- 
ing the money in the bank. And in another part of his 
testimony Mr. McLanahan says: “Mr. Chamberlain told 
me to leave the money in the bank, that he would secure 
me against any loss that might occur at any time.” 
Soon after these conversations Mr. and Mrs. Chambey- 
lain executed the mortgage. It was upon the homestead 
in which they were both interested. It was in the hands 
of Mrs. Chamberlain, and was by her delivered to Mr. 
McLanahan. Mr. Chamberlain testifies that his instruc- 
tions were not to deliver it until Mr. True, who was em- 
ployed in the bank, directed it to be done, and it appears 
that Mr. True never directed such delivery. But Mrs. 
Chamberlain herself had some authority in the premises, 
and Mr. Chamberlain having left it with her for delivery, 
without making any condition so far as Mr. McLana- 
han knew, he might receive it from her as a compliance 
with the agreement to secure his claims, and Mr. Cham- 
berlain ought not to be allowed to question the delivery 
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five or six years later, in view of the circumstances 
surrounding the transaction, which cannot be enumerated 
here. Evidence of delivery is in any view of the case 
sufficient to support the finding of the trial court. 

We have already indicated that the trial court found 
that the mortgage was valid as between the parties, but 
was fraudulent and void as to creditors, and also found 
a partial failure of consideration, it appearing to be the 
opinion of the trial court that the mortgage was invalid 
as a security for the bank deposit which was in Mrs. 
McLanahan’s name. Owing to the numerous conflicting 
claims of the parties and the disconnected condition of 
the evidence, we have found it becessary to devote un- 
usual care to the consideration of these two points in the 
findings of the court, and we are constrained to say that 
we are unable to find in the evidence a basis for the con- 
clusion of the court thereon. We cannot find that the 
note and mortgage were given in settlement of the ac- 
count of Mr. McLanahan or of the deposit in the name 
of his wife. The evidence in regard to the consideration 
for the mortgage is to be found in the testimony of Mr. 
Chamberlain and Mr. McLanahan. The mortgage was 
given on one year’s time, without interest, and Mr. 
Chamberlain does not give any other reason for executing 
the mortgage or any explanation of the purpose for which 
it was executed than that testified to by Mr. McLanahan. 
He denies that he authorized its delivery, but he does 
not deny that he executed it for the purpose of securing 
these two claims. The two claims, together with interest, 
would amount, at the time of the maturity of the mort- 
gage, to very nearly the amount of the mortgage. .There 
is a small variance, whether the interest be computed at 
the rate of 7 per cent. or 8 per cent. Jn the one case the 
claim would amount to a little more than the mortgage, 
and in the other to a fittle less. The variance in the 
amount is sufficient, however, to indicate that the mort- 
gage was not given in settlement of the claims, but rather 
to secure them, and Mr. McLanahan’s testimony is en- 
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tirely to that effect. He says: “The mortgage was 
handed to us against anything we might have there,” 
and explains this to mean any claim that he and his wife 
might have against Chamberlain or the bank. And again 
he says: “They offered to secure me, which they did, 
and I accepted it and considered my claim good.” Again 
he testified: “That is what I mean to say, he would 
secure me against any other loss. @. You mean any 
other deposit of your wife’s? A. No; against any busi- 
ness I might do there. Q. It was a blanket security for 
something that was going to happen in the future? A. 
It might be. Q. It didn’t cover your wife’s account at 
all? A. I think it covered everything we had there. Q. 
So far as any talk you had with Mr. Chamberlain there’ 
that day at the barn it didn’t cover that deposit, because 
that deposit wasn’t mentioned, as you told me before? 
A. It didn’t cover that only.” ; 

There is much said in the evidence and also in the briefs 
in regard to the statute of frauds. It seems to have been 
thought by some that the promise by Mr. Chamberlain 
made to Mr. McLanahan to secure the deposit in the bank 
. in the name of Mrs. McLanahan was a promise to answer 
for the default of others and must be in writing, but the 
note and mortgage themselves constitute a sufficient writ- 
ing for this purpose. The evidence given by the parties 
upon this point does not go to the form or sufficiency of 
the writing, but to the consideration, which may always 
be inquired into; and we do not see how the statute of 
frauds has any application to this question. There is not 
much evidence as to any distinction between the property 
and estate of Mr. McLanahan and that of his wife. He 
testified that he deposited this money in this bank in his 
wife’s name because he had money deposited in another 
bank in his own name, and he wanted to keep the ac- 
counts with the two banks separate. The evidence shows 
that he acted in all respects for his wife, so far as she was 
interested, and there is no other evidence on this point. 
It was this particular deposit that Mr. Chamberlain was 
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anxious to retain in the bank, and after his promise to 
secure it he did retain it. By leaving this deposit in the 
bank, Mr. and Mrs. McLanahan would have lost it sub- 
stantially but for the security. We think that the trial 
court should have found: from this evidence that’ this 
mortgage was a valid security for both of these claims. 

The finding that this mortgage was fraudulent and 
void as against the creditors, so far as we can see, is 
equally unsupported by the evidence. The claims of Mr. 
and Mrs. McLanahan were in good faith. This is not 
questioned by any one. The mortgage which was received 
by them was security, and, as we have already seen, was 
substantially equal to the amount of their claims. The 
difference, if any, depended upon the rate of interest com- 
puted, and would in any event be insufficient to furnish 
a badge of fraud. This mortgage was made and recorded 
before the date of the Dew judgment, and we are unable 
to see upon what theory it should be paid out of the home- 
stead exemption. The homestead law is to be liberally 
construed to furnish a home for Mrs. Chamberlain and 
her children, and it has been many times determined that 
the homestead exemption against a judgment is to be al- 
lowed over and above all liens that are prior to the 
judgment. A mortgage executed and delivered after the 
lien of a judgment had attached would of course be sub- 
ject to that lien. The judgment lien is upon the excess 
value of the property over and above the $2,000 home. 
_ stead right and prior liens. Such a judgment lien cannot 
be diminished or affected by subsequent liens, whether by 
judgment or conveyance. 

The date of the judgment of the defendant Florence M. 
Dew was May 11, 1903, more than five and one-half years 
before the commencement of this action. The defendant 
Chamberlain has made reply to her answer herein, in 
which he seeks to have her judgment set aside for alleged 
irregularities in obtaining the same. These irregularities 
consist mostly in alleged errors of the court in the trial 
of the former action, and neglect of counsel employed by 


858 NEBRASKA REPORTS. [ Von. 85 


McLanahan vy, Chamberlain. 


Mr. Chainberlain therein. We recognize the necessity of 
limiting the discussion in this opinion, already too long, 
and without determining as to the availability of such a 
defense in an action of this kind, or reviewing the some- 
what voluminous evidence offered, we find that the evi- 
dence supports the conclusions of the trial court in regard 
to the facts involved. 

The defendant Florence M. Dew was the widow of 
Robert L. Butler, deceased, and as such was duly ap- 
pointed administratrix. She was married again after the 
recovery of the judgment and before the commencement 
of this action. Section 5053, Ann. St. 1909, provides: 
“When an uninarried woman who is administratrix alone, 
or jointly with another person, shall marry, her marriage 
shall extinguish her authority as adininistratrix.” It is 
now insisted that her authority as administratrix having 
been extinguished by her subsequent marriage, she could 
not in this action defend the lien of the judgment which 
she had recovered. The statute quoted was section 13, 
ch. VII of the “Act providing for the settlement of the 
estates of decedents,” etc. Laws 1860-1861, p. 85. The 
act of 1871 (laws 1871, p. 68) was a general act removing 
the disabilities of married women, and of course repeals 
all former acts upon that subject inconsistent therewith. 
In Omaha H. R. Co. v. Doolittle, 7 Neb. 481, the court 
said: “In Pope v. Hooper, 6 Neb. 178, 187, it is held that 
the act of 1871 wholly removed the common law disabil- 
ity of married women.” Section 17 of the code was also 
enacted prior to the law of 1871. That statute assuined: 
that married women could not maintain an action in the 
courts, and provided that the statute of limitations should 
not apply to married women. In A/urphy v. Evans City 
Steam Laundry Co., °° Neb. 593, it was held that this 
provision was repealed by implication by the act of 1871. 
By the same reasoning it would seem that by the present 
statutes a married woman can act as administratrix. At 
all events, Mrs. Dew was qualified to defend in this case 
the judgment which as such administratrix she had ob- 
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tained. Schroeder v. Superior Court, 70 Cal. 348; Mfcajfil- 
lan v. Hayward, 94 Cal. 357; Buckley v. Buckley, 16 Nev. 
180. It is also insisted that her attorneys, under the con- 
tract for their services in procuring it, had an interest in 
the judgment. No lien was filed nor any assignment ex- 
ecuted. Execution upon this judgment must of course 
have been taken in the name of the judgment creditor, 
and she was the proper party to assert the validity and 
lien of the judgment in behalf of all parties interested. 

This was the first judgment lien as found by the court. 
It was entered May 11, 1903. It was subject to plaintiff’s 
mortgage and could not affect the lien of that mortgage. 
Plaintiff’s mortgage should therefore be collected out of 
the excess value of the property over the $2,000 home- 
stead right, if such excess was sufficient for that purpose; 
if not sufficient, the homestead would be liable for the 
deficiency. The McPherrin mortgages were both subject 
to this judgment and could not affect the lien thereof. 

The excess value of the property over the $2,000 home- 
stead right should be applied, first, to payment of the costs 
herein; second, to the satisfaction of plaintiff's mortgage; 
third, to the satisfaction of the Dew judgment; and, 
fourth, upon the McPherrin mortgages. After so apply- 
ing the proceeds not exempt, the remainder of the plain- 
tiffs mortgage and the McPherrin mortgages should be 
satisfied out of the homestead exemption, the balance of 
the homestead exemption to be paid to Mr. and Mrs. 
Chamberlain. 

As already suggested, the plaintiff's claims were not 
surrendered or extinguished by the giving of the mortgage 
as security therefor. He should therefore recover the 
amount of his original claims as fixed by the trial court, 
with interest thereon at 7 per cent. per annum. 

It does not appear to be necessary to discuss the effect 
of the former litigation as barring the defendants’ right 
to question the validity of plaintiff's mortgage. 

We cannot extend this opinion for an exhaustive dis- 
‘cussion of the numerous questions raised as to the admis- 
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sion and exclusion of evidence, and supposed irregulari- 
ties upon the trial. We do not find any errors affecting 
the merits of the controversy, further than above stated, 
requiring any action on the part of this court. Some of 
the matters complained of may be briefly mentioned. 

To prove the signatures to the note the plaintiff called 
Mr. Chamberlain, who of course was an interested wit- 
ness, and, after he had asked him as to these signatures, 
the witness’ counsel desired to cross-examine the witness 
as to the delivery of the note and mortgage and the cir- 
cumstances. surrounding the giving of the securities. The 
court did not exceed his discretion in refusing to allow 
this cross-examination. The court excluded the written 
contract as to attorney fees in obtaining the Dew judg- 
ment, and refused to order a copy of the contract so ex- 
cluded to be furnished for use in making the bill of ex- 
ceptions. Of course counsel should be allowed to make 
the tontract so offered a part of his bill of exceptions. In 
no other way could he present the ruling thereon to this 
court for review. This deficiency could have been sup- 
plied upon the settlement of the bill, and counsel should 
have then insisted upon his rights in that regard. In the 
view of the case which we have already expressed, this 
contract could not affect the results of this contro- 
versy. 

Some of the judgments against Mr. Chamberlain are 
attacked on the ground that no summons was served on 
defendant and no appearance made. Service was made 
by copy of summons, and the first objection is that the 
service was not at the usual place of residence of defend- 
ant. The defendant had left the state and his whereabouts 
were unknown. [is wife and minor children continued 
to reside in the dwelling in Tecumseh where defendant 
had resided with them previous to his hasty departure. 
There is no evidence that he made any attempt to remove 
his family or to acquire any other residence for himself. 
The presumption that his residence is with his family is 
so strong us to overcome this objection, and the trial 


VOL, 85] JANUARY TERM, 1910. 861 


MclLanahan y. Chamberlain. 


court was right in holding that the home of his family 
was to be regarded in law as his residence. 

The return on the summons in the case of John Ward, 
receiver for the Chamberlain Banking House, in which 
judgment was entered January 7, 1903, for $706.50, states 
that it was served by leaving “at his last known place of 
residence a true and certified copy,” etc. In Ruby »v. 
Pierce, 74 Neb. 754, the syllabus is as follows: “An offi- 
cer’s return to a summons, showing service by leaving at 
the ‘last’ usual place of residence of the defendant, does 
not show a compliance with the statute authorizing serv- 
ice by leaving a copy at the usual residence of the defend- 
ant, and a judgment based thereon is void for want of 
jurisdiction,” and the opinion is to the same effect. Al- 
though this holding would to the writer appear to be 
somewhat technical, yet it must be considered as settling 
the law of this state upon that question. The original 
process in an action at law is the foundation of all future 
proceedings in the case. If the service is made in com- 
pliance with the statutes, the defendant is bound to take 
notice of everything that is done in the case thereafter. 
The statute is simple, and there is no reason for excusing 
the officer from complying with it. The service in this 
case is a much further departure from the method pre- 
scribed by the statute than was the service in the case 
just cited. The officer must know the usual place of resi- 
dence of the defendant or he cannot serve the summons 
by a copy left thereat. In this case he certified that he 
left the copy at the last place which he knew to be the 
residence of the defendant. He does not say, nor are 
there any words in the return that indicate, that he left 
the copy-of the summons at the place of residence of the 
defendant at the time of the service. In fact, the implica- 
tion from the return is that the place where he left the 
copy was not the residence of the defendant at that time. 
Under the holding in Ruby v. Pierce, supra, the judgment 
rendered on such a service is absolutely void. 

The judgment rendered in an action between the same 
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parties on the 10th day of December, 1903, is not subject 
to the same criticism. The return of the summons shows 
a legal service. The finding of the trial court as to valid- 
ity of this lien is amply supported. 

It was also objected that the plaintiff did not prove 
that there had been “no action at law to recover his claim.” 
The petition contained the allegation; and we think the 
evidence in the record is sufficient to put the defendant 
upon proof of the affirmative of the proposition which he 
maintains. 

The decree of the district court is reversed as to the 
issues tendered by the plaintiff, and as to priority of the 
liens of McPherrin’s mortgages and of the Dew judgment 
and the judgments of John Ward, receiver, and the cause 
is remanded, with instructions to allow amendments and 
take further evidence, if necessary, in accordance with 
this opinion, and in all other matters the decree of the dis- 
trict court is affirmed. The costs of this appeal will be 
taxed, one-half against the plaintiff and one-half against 
the defendants Charles M. and Edith R. Chamberlain. 
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merits. Root v. Glissmann ....... 0. cee eee eee 576; 


To give the supreme court jurisdiction on appeal, the record 
must show a judgment or final order. Anderson v. Carison, 


Where the record fails to show a judgment or final order, an 
appeal will be dismissed. Stewart v. Raper...........+04. 


Where a remittitur has been ordered, and it is shown that 
the judgment has been executed, the judgment creditor will 
be compelled to make restitution or the entire judgment 
will be reversed. Duval v. Advance Thresher Co.......... 


The supreme court is without jurisdiction to review a 
judgment of the district court unless the appellant within 
six months of its rendition file with the clerk of the su- 
preme court a certified transcript of the judgment appealed 
from. Fromholz v. McGahey .....-. ccc ccc cence eee e nes 


Where the transcript for an appeal is not authenticated, 
the supreme court is without power, after six months from 
the renditicn of judgment, to permit appellant to add the 
clerk’s certificate. Fromholz v. McGahey.............005. 


Questions determined on appeal become the law of the 
case, and, ordinarily, will not be reexamined on a subse- 
quent appeal. Rieger v. Schaidlé.......... eee c eee eeeeeeee 
Bettle v. Ti€dgen 2... ccc ccc ccc ccc ccc e wesc cc eneseseeesene 
Findings of fact in a law action tried to the court are en- 
titled to the same weight as the verdict of a jury. Dcrsey 
Ds WEIMAR: ccd obs ere h ee ene 8 ME RAE AR ORE hate eas 
Darr & Spencer v. Kansas City Hay C0.......seeesereeee 
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A verdict must respond to the issues. Wiruth v. Lashmeit, 
The rule that objections to the form and terms of a verdict 
should be made in the trial court held not to apply where 
the issues are ignored, and the verdict is incomplete or 
seeks to dispose of matters not submitted. Wiruth v. Lash- 
IV OLE: 2 '3 ois Sosa taaed vise ee PR 6.8 BO OR. haces eee Mee bed ow hes a Bad 
Verdict in an action for fraud in the exchange of land held 
a nullity. Wiruth v. Lashmett..... 00... ccc ccc cee eee 
Prayer for judgment in district court for a less sum than 
was demanded in county court held not a variance. McKin- 
WOM. ic FLOUR. 65. hope Po ERIK EERE kG Cole iw RE ae 
A variance will not be held prejudicial where complainant 
was not actually misled to his disadvantage. Parker v. 
Omaha Packing Co. 1... ccc cece ccc cece eee cence ee eeen 
Refusal to correct statement of counsel held not reversible 
error, where no abuse of discretjon appears. Johnson v. 
DOT OS ss is eet Beavis yal aude ttt oh dual dan Bee ees ieninliay ayes els Gpdoaeg eae ea ae ake 
In a law action, one cannot on appeal abandon the theory 
on which he tried his case and predicate error on rulings 
which were fair in the light of that theory. Fruit Dispatch 
Co. ”, Gilinsky ......... eee eee Mate GLA aca Pasi atid 
Motion for new trial is a condition precedent to a review of 
issues of fact or errors of law, which can only be preserved 
in a bill of exceptions. Root v. Glissmann............ 576, 
The supreme court cannot enlarge the scope of special find- 
ings. Sowerwine v. Central Irrigation District........... 
A petition assailed for the first time in the supreme court 
will be liberally construed, and allegations in the answer 
may be used to support it. Furse v. Lambert............ 
Order of district court dismissing an appeal from county 
court for failure to file transcript within 30 days held 
proper. Stewart v. RAPCr ..-..e.cceeceecerecee ene eeeees 


Appearance. 


1. 


Where a special appearance questioning the service of proc- 
ess is overruled, and defendant answers over to the merits, 
he enters a general appearance. Sampson v. Northwestern 
Nati, Life INS CO. sae iw e dei che de R80 Wbid GAL ER pw ES oc 


. An appearance to object to jurisdiction of the subject mat- 


ter is a waiver of all objections to jurisdiction of the per- 
son. Summit Lumber Co. v. Cornell-Yale Co............. 


Assault and Battery. 


1. 


In a civil action for assault, it is unnecessary to specifically 
allege damages which are the necessary and usual conse- 
quences thereof. Trousil v. Bayer....... Gets Soar an dige eeteinage hook 
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Assault and Battery—Concluded. 
2. Under the general plea in assault, plaintiff can recover all 
damages which necessarily follow from the time of the 
wrongful act to the time of trial. Trousil v. Bayer........ 


Attorney and Client. See ConTEmpr. 


Bankruptcy. 
Order of distribution. Stires v. First Nat. Bank............ 


Bastardy. 
1. In a prosecution for bastardy, evidence that defendant vol- 
untarily promised to marry complainant, when informed 
of her pregnancy, may be admitted to corroborate her testi- 


mony. Johnson v. DGhle ...ccc cece ccc cece nent eee scenes 
2. Evidence of unchastity, outside the period of gestation, 
held irrelevant. State v. O’Rourke.......... cc cee eee as 


8. Defendant’s wife having testified to prosecutrix’ intimacy 
with a man other than defendant, held no abuse of discre- 
tion to permit plaintiff’s counsel on cross-examination to 
ask her whether she believed that man to be the father of 
the child. Clow v. SMG. ccc cece cce eee e nen eneennon 


4. Admission of evidence as to the chastity of prosecutrix at 
the time of trial held not prejudicial error. Clow v. Smith, 


5. The jury should not be instructed to consider whether or 
not, at the time prosecutrix became pregnant, she asso- 
ciated with men other than defendant under such circum- 
stances as to make intercourse with them possible. Clow 
De INANE oie ica Nia rs See tweed le tie leh gies heeled wiaeiPaowcu lata eleven 

6. A judgment for prosecutrix will not be reversed because 
the court instructed the jury that her uncorroborated tes- 
timony may be sufficient to sustain a verdict, where they 
are further instructed concerning the burden of proof and 
their duty to compare her testimony at the preliminary 
examination with that given at the trial. Clow v. Smith.. 


Beneficial Associations. See INSURANCE, 1. 


Bills and Notes. 
1. The negotiable instruments act (Comp. St., ch. 41) does not 
*apply to actions on instruments executed before its pas- 
‘gage. Dorsey Vv. Wellman ..... ccc crcecene nee csceccecees 


2. In an action on a note, where the answer is a general de- 
nial, the burden of proof is on plaintiff, and evidence in 
defense of material alteration does not shift the burden. 
Ohio Nat. Bank v. Gill Bros..... Bond aldvouace sash ciation lc auereie o's 

3. The unconditional release of one of several makers of a 
joint and several note, without the consent of the others, 
operates as a release of all. Huber Mfg. Co. v. Silvers.... 
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Brokers. 
“41. Evidence held to sustain verdict for plaintiff. Ourlee v. 
ReCVeSs: ECO: 6s sid Se HS a bale RES oe SEO A Se winieie Se nie tie CoE 


2. Instruction held to impose on plaintiff every burden resting 
on him to establish his case. Curlee v. Reeves ¢ Co.... 


3. In action by broker for commission, defendant held es- 
topped to defend on the ground that the purchaser’s offer 
to pay all cash was not a compliance with the broker’s 
contract. Tate & Ehrhardt v. Loney....cccscceceeess says 


4. In action for commission for sale of land, evidence held 
to sustain verdict for plaintiff. Myers v. Moore........++ 


Cancelation of Instruments. 
The presumptions of validity of a written instrument duly 
witnessed and acknowledged require clear and convincing 
evidence to cancel it for fraud. Bingaman v. Bingaman.. 


Carriers. See CoNnstituTIONAL Law, 3, 5-7. INTOXICATING LiqQ- 
vors, 4, 5. 


1. A carrier of Iive stock cannot by contract with a shipper 
relieve itself from liability for negligence. Miller v. Chi- 
CGO, B. hd Qe Ru. CO... ccc ccc cc ccc cca cvccscnccccvcceee 


2. Certain acts of congress held not to in any manner super- 
sede or amend the common law rule of liability of a car- 
rier for its negligence in interstate shipments. Miller v. 
Chicago, B. & Q. BR. CO... ccc cece ccc cere cc ec cccccccecvccece 


3. A carrier is not liable for loss of goods before delivery 
to it for transportation. Burrowes v. Chicago, B. & Q. 
Bes Oe - asa teine tis aievein dS a brvie Sw oa eho as eee Sia eitevehaherete eros enced ches 

4. Evidence held not to show that goods destroyed by fire 
were delivered to and accepted by a carrier for transporta- 
tion. Burrowes v. Chicago, B. é Q. R. Co....... oe eetiw ens 


5. Contract to transport merchandise for less than the regu- 
lar rate is void, and will not support an action for dam- 
ages if the regular rate is exacted. Wentz-Bates Mercan- 
tile Co. v. Union P. BR. C0... cece eee ee ccc eeee Bguelaravd ove aes 


6. Petition for penalty for delay in shipment of live stock, 
under secs. 10606, 10607, Ann. St. 1907, held to state a cause 
of action. Cram v. Chicago, B. € Q. R. Co.......... piace 


q. The exceptions in the first proviso in sec. 10606, Ann. St. 
1907, held matters of defense, which need not be negatived 
by plaintiff. Cram v. Chicago, B. & Q. R. C0...ssceseeee 


Cemeteries. 
In a guit to oust officers of a cemetery association and for a 
receiver, evidence held to sustain judgment for defendants. 
Youngers v. Exeter Oemetery Ass’. ..cccccssescescecccecs 
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Chattel Mortgages. 
Mortgagee held not liable in damages for failure to release 
chattel mortgage. Caves v. Burtek.........ce cece eee . 611 


Colleges and Universities. 
1. Experimental stations may be lawfully maintained in con- 
nection with the state college of agriculture. State v. 
WRUUMOTE. died Retest Bina Aas Dee LENO adie Serena sues 566 


2. It is the duiy of the board of regents of the university to 
maintain experimental stations as required by chs. 143, 
144, laws 1909. State v. Whitmore........ ccc cece cneeecnes 566 


Constitutional Law. See ELections, 1. MUuNicipaL ConroraTIONs, 
4, 11. Statutes. TaxaTION, 3, 4. 

1. Secs. 1, 10, ch. 58, laws 1909, providing that candidates for 
judicial or educational offices shall not be nominated, in- 
dorsed, recommended, or criticised by any political party, 
convention or primary, held to violate sec. 5 of the bill of 
rights, declaring that “every person may freely speak, 
write, and publish on all subjects,” and sec. 19, guarantee- 
ing the right of assembly and petition. State v. Junkin... 1 


2. A political convention held an assemblage within sec. 19 
of the bill of rights, guaranteeing that the right to assem- 
ble to consult for the common good shall never be abridged. 
State v. Junkin ......... SED ee Ace Minas ece vse eae ik Siislnce avec | AL 


3. Statutes fixing maximum rates which common carriers 
may charge as compensation for their services are pre- 
sumed to be constitutional. State v. Adams Hupress Co.. 25 


4. The burden is on one who challenges the validity of a 
statute to show that it clearly contravenes some provision 
of the constitution. State v. Adams Hupress Co.......... 25 


5. An act of the legislature fixing maximum rates for express 
companies will not be held unconstitutional as being un- 
reasonable and confiscatory, where the companies have 
not fully disclosed their receipts and disbursements. State 
vw. Adams Express CO. ..cccccecceceee hie ae dete eayn aes comes 29 


6. A court of equity should not hold unconstitutional an act 
of the legislature fixing maximum rates for express com- 
panies before a fair trial has been made of continuing busi- 
ness under the act. State v. Adams Hupress Co.......... 25 


7. Where it appears from the evidence that express rates are 
not confiscatory, but afford express companies at least some 
profit, the courts will not interfere, but will require a party 
complaining to apply for relief to the tribunal provided by 
statute with power to increase rates. State v. Adams 
EZDDTESS COs <aisieletscd wieeweri este Aleck case Rpts doe alge Oey bebe Meare breiuee 25 


INDEX. 


Constitutional Law—Concluded. 
8. A statute will not be declared unconstitutional on the 


ground that it provides drastic penalties for its violation, 
unless the penalty clause was the inducement for its pas- 
sage, and, with that clause eliminated, the remainder of 
the act is incomplete. State v. Adams Express Co........ 


. In passing on the validity of ch. 121, laws 1907, permitting 


10. 


11 


pupils residing in districts having no high school privi- 
leges to-attend schools in other districts on payment by the 
home district of 75 cents a week for each pupil, it will not 
be assumed without pleading or proof that the tuition will 
fall below or exceed the cost of educating a nonresident 
pupil. Wilkinson v. LOTd 2... ccc reece eee neees 
The title of an act declaring a legislative purpose to pro- 
vide a four-year course of free high school instruction for 
pupils residing in districts where that privilege is denied 
is broad enough to cover taxation for the purpose stated, 
and legislation to prevent school districts from defeating 
the act by refusing to vote taxes. Wilkinson v. Lord...... 
A- litigant who is not prejudiced by the enforcement of a 
statute cannot question its constitutionality. Cram v. Chi- 
C090): BiB Qin (Bes CO es co aie bheea he bier Sac a eee eeteat tie obi as ast 


Contempt. 
1. 


Where a contempt is committed in the presence of the court, 
notice to the offender is not usually essential before punish- 
Ment. F176 Dunne ia paeiate nee tk Wie a eee eae ae oe 


. Where a contempt consists of offensive language, it 


is immaterial whether it be spoken openly or presented to 
the court in a written or printed argument. In re Dunn.. 


. Incorporating scandalous or insulting matter in a brief on 


rehearing is contempt in open court. In re Dunn.......... 


. Where matter incorporated in a brief on rehearing is con- 


temptuous, disavowal of an intent to commit a contempt is 
notaa justification. Im rE DUNN... 6. cece cece eee ween ewe 


. 


. The power to punish for contempt is inherent in courts 


having common law jurisdiction, without expressed statu- 
tory authority. Im r€ DUMn coc eivccccccccecccccastcaenes 


. Contemptuous language in a brief on rehearing, for which 


an attorney contumaciously refuses to atone, held to justify 
revoking his authority to practice until he complies with 
the reasonable requirements of the court. In re Dunn.... 


. Under a citation to an attorney to show cause why he 


“should not be dealt with for contempt on account of lan- 
guage contained in” a brief on rehearing, the supreme court 
has jurisdiction to indefinitely suspend him from practice. 
IN TE DUNN cr vvccccccvcccnee Kok ey debiignei(ae tai @St ally Seve sales oracle’ 
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Contem pt—-Concluded. 
8. Language used in a brief held to require the court to take 
notice of it and apply a disciplinary penalty. In re Dunn.. 


9. Suspension of attorney from practice held not a permanent 
disbarment or a suspension for a definite time, but until 
he made proper amends for contemptuous language used in 
a brief. In re Dunn ..........- Tac Buase ate a tetacetay ove aceienaite ieee 


Contracts. See Acrion, 2, 3. 

1. Contract providing that the seller of a lumber yard will 
not engage in the business in the locality for a definite 
period, held not void on its face as against public policy or 
in violation of sec. 1, ch. 91a, Comp. St. 1901. Engles v. 
Morgenstern .......0.0000- aianiie teneltehe: ostuel ek "vere Go aide ayalaehtve%s ee 


2. The right to rescind a contract for fraud must be promptly 
exercised upon discovery of the ground therefor. Arnold v. 


BB ye) 3! SENATE ERROR ROA AT RE Ir ere ET Cee ee 


8. The commissioner of public lands and buildings has no 
power to bind the state by a contract in conflict with the 
statutes. Stanser v. Cather ........cscccecoes br anaraCorerene tere isie 


Corporations. See Taxation, 5, 6. 


Costs. 

An offer to confess judgment after action brought relieves de- 
fendant from costs and interest accruing thereafter with- 
out paying the money to the clerk of the court. Security 
State Bank v. Waterloo Lodgeée........ ab Bes eblay oi caveraree-ar oresia ys 


Counties and County Officers. 

1. County commissioners possess not only the powers ex- 
pressly conferred by statute, but such as are requisite to 
enable them to discharge their official duties. Berryman 
wv. Schalander ...csceeeeee sara Cleve brshere’e, wie a) . oajaeBiae oWielaee es 


2. The county board may allow the county attorney necessary 
expenses incurred in investigating and prosecuting criminal 
cases, and in defending cases against the county. Berry- 
Man V. SChalander ..cccccccceceenceceenccsecsacencscsens 


Courts. 
1. A county court has no authority to adjudicate between the 
surviving husband of a testatrix and her devisees concern- 
ing his right to an estate by the curtesy. Higgins v. Van- 


GOVEET cccscccccacecrens socsaccccccsetes sovessscesesvccs 


2. A county court has jurisdiction to require an executor to de- 
liver to a surviving husband lands in Nebraska. Higgins v. 
VANdeveer ..csrasescccce soccevenccccen sevccecsvcesseees 


3. A county court, or’the district court on appeal, is without 
power to decide whether the husband has an estate by the 
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Courts—Ooncluded. 


4. 


6. 


6. 


curtesy in land situated in a sister state, or to direct that 
he recover possession thereof. Higgins v. Vandeveer...... 


Where jurisdiction depends upon a question of law, no 
finding of the court in disregard of statutory provisions 
will give it jurisdiction. Radil v. Sawyer.............4. 
The test of jurisdiction is whether the tribunal had the 
power to enter upon the inquiry, not whether its methods 
were regular, its findings right, or its-conclusions in ac- 
cord with law. Fadil v. Sawyer. ......s cece cece cece eeeeee 
Only questions involved in matters of actual litigation be- 
fore the court will be entertained or judicially determined. 
Btate v. GIPSON wn cvccraccncccccesasescsscenscseresssacae 


Criminal Law. See INTOXICATING Liquors, 1. PERJURY. RAPE. 


1. 


be 


10. 


A joint assignment in a motion for a new trial criticising a 
group of instructions will be overruled unless all the in- 
structions are erroneous. Liniger v. State.............. 7 


The trial court in its discretion may overrule a request for 
a new trial based on newly discovered evidence which was 
obtainable before verdict. Liniger v. State...... wstidnee bce tev 


In a prosecution for selling intoxicating liquors to a minor, 
held not reversible error to instruct that defendant was 
responsible for the acts of his servants, where the record 
clearly shows he was not prejudiced by it. Seele v. State.. 


In a prosecution for selling intoxicating liquors to a minor, 
it is no defense that accused acted in ignorance of the 
minor’s age and without intent to violate the law. Seele 
vw. State oo... cece aee iy Gikatssa DarosayO aver $640 yale eee Beato ots ue 


. Where the trial court by proper instructions submitted to 


the jury the credibility of all the witnesses who testified, 
there was no error in refusing an instruction referring 
alone to the credibility, of one of them. Seele v. State.... 
On cross-examination, a ruling refusing to strike an answer 
to a question not objected to will not be reversed except for 
an abuse of discretion. Seele v. State... . ccc cc cece eww aes 


. On examination, error in overruling an objection to a ques- 


tion is not a ground of reversal, where the answer is favor- 
able to the complainant and in no way prejudices his 
rights. Seele v. State 0... ccc ec ccc ce cece tec e eee nees 
A finding on a question of fact, where the evidence Is con- 
flicting, will not be reviewed. Jones v. Staté.........e000- 


. Where evidence, though conflicting, is sufficlent to sustain 


the verdict, it will not be set aside. Thompson v. State.... 
Conflicting statements by a witness at different times are 
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Criminal Law—Concluded. 


“11. 


12. 


13. 


14. 


15. 
16. 
1%. 
18. 


19. 


20. 


21. 


matters for the jury in determining his credibility, and not 
for the court. Thompson v. State.... cc cc ccc cece eee eee 


It is not error to refuse an instruction substantially covered 
by one given. Thompson v. Staté ...... ccc cece ccc en ceneee 


Where the evidence shows that the accused is guilty of the 
offense charged or not guilty of any offense, an instruction 
on a lower degree of crime included in the offense {gs not 
required. Thompson v. State ....... Sa eae gia eek cae veee 


Sec. 14, ch. 50, Comp. St. 1908, making a saloon-keeper who 
sells liquor after 8 o’clock P. M. and before 7 o’clock A. M. 
liable to a fine and forfeiture of license, held not to pro- 
vide unusual punishment, and valid. Dinuzzo v. State.... 


Evidence held to show an unlawful sale of whiskey. Skiles 
WE IBTACC® wrccncendtccssstele stone a8 iad /8 7a. ertaisvinrbrals sahO0e o Saeeecs Ateteldwieieie v4 


An instruction that certain facts, if proved beyond a reason- 
able doubt, would constitute the offense charged, held not 
erroneous. Skiles v. State ...c cece cece cece were ee cone 


Failure to number consecutively the instructions held not 
reversible error if no exception was taken. Skiles v. State, 


In misdemeanors there are no accessories. Skiles v. State.. 


Where accused testified in his own behalf, held proper to 
instruct the jury that in determining his credibility they 
may consider his interest in the result. Holmes v. State.. 


Where accused was a witness, held error to charge that in 
general a witness who is interested will not be as honest, 
candid and fair as one who is not. Holmes v. State........ 


Where the court assesses a fine in a misdemeanor case, it 
may order defendant committed to jail until the fine and 
costs are satisfied; but, where no such order is made, the 
clerk can issue execution to the sheriff to collect by levy, 
and, for want of chattels, to commit defendant to jail until 
the fine and costs are paid or discharged. Luther v. State.. 


Where the court in a prosecution for murder admits proof 
of a confession challenged by defendant as involuntary, and 
submits the question to the jury on conflicting evidence, 
they should be directed to disregard it, if they find it wag 
not voluntarily made. Heddendorf v. State..... srace ietele es 


Damages. See EMINENT DoMAIN, 8. LANDLORD AND TENANT, 6, 8. 


1. 


2. 


Verdict of $12,750, which included medical attendance, held’ 


not excessive. Hoskovec v. Omaha Street R. Co.......... 
Measure of damages for failure to deliver grain held to ‘be 
the difference between the.contract price and the value at 
place of shipment at time for delivery. Carter v. Roberts.. 
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Deeds. 
1. Finding that there was no delivery of a deed held proper. 
MCGUITe. 0: ClOT  o6 kak 66 oie 45S 46 ke RSA A CS 


2. A deed, except of the homestead, held valid between the 
parties, though not acknowledged nor witnessed. Wilson 


v. Wilson ...... BEE cgiteaiorarcoatibi* Lalcaite tins: Wesel of ait snstia-cet & fees alate te: sieuel Oe 

3. Evidence held to sustain finding of deiivery of deed to 

grantee. Wilson v. WilsOn .... ccc cere cece cece ete ne eeeee 
Depositions. 


An exception’ to a deposition for defect in notice cannot be 
considered unless made in writing and filed before trial. 
TVearsley: D. BIGKC ood sa ce 5 4OAS 64 PERLE EEN SKE TRAE 


Dismissal. 
A plaintiff may, as a matter of right, under sec. 430 of the 
code, dismiss his action without prejudice at any time be- 
fore final submission. Snyder v. Collier... ccc. cee ee ee eee 


Ejectment. 

In ejectment, where the evidence showed that possession of 
defendant, though for more than ten years, was under 
license from plaintiff’s grantors, sufficiency of proof of 
plaintiff's ownership held immaterial. Gilman v. Irwin.. 


Election of Remedies. See EMINENT DoMAIN, 7. 


Elections. ‘See Quo WARRANTO. 

1. Sec. 3, ch. 53, laws 1909, limiting names of candidates for 
judicial and educational offices to nominees by petitions 
containing 5,000 names each, not more than 500 of which 
shall be from one county, held to violate sec. 22 of the bill 
of rights, declaring that elections shall be free. State v. 
SUNTAN | BeSic8 Sar Eee ares Bah ese are Shard tecenetel lace ler eels dcetdcerele Brd'e bed aw 


2. Where a new remedy is provided by statute for an existing 
right, and it neither denies nor is incompatible with an 
existing remedy, the new remedy is cumulative. State v. 
COSQTO BE: 2 oie ete cieke giles w es) owe eee shie alge te Grete aets ede ate.d het Gad uk Bie, 

3. The right to contest the election of a city officer of Lin- 
coln before the council under an ordinance and the right 
given by the general election law to contest such election 
in the county court are cumulative. State v. Cosgrave.... 


4. In a proceeding by an elector under sec. 5715, Ann. St. 1907, 
to contest the validity of an election, the special statute 
invoked must authorize such elector to maintain the pro- 
ceeding in his own name, or it will be dismissed. Barnes v. 
City Of Lincoln vcicce nc ais eee Coe bs Se ea eee eet eee Ree 


Eminent Domain, 
1. A petitioner in ad quod damnum proceedings in the con- 
struction of a dam does not by a judgment in his favor and 
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Eminent Domain—(Concluded. 


10. 


payment of damages acquire a perpetual right to flow 
lands of upper riparian owners, but a privilege which may 
be lost by abandonment or nonuser. Gross v. Jones...... 77 


. Where right of flowage of lands is acquired by ad quod 


damnum proceedings, possession and use alone will not vest 
any title or right other than acquired in such proceedings. 
Gross V. JONES 2. ce cece cece ccenee Sharer Caes Reece Reiter, Td 


Whether there has been a nonuser of a privilege acquired 
by condemnation proceedings for such time aso will amount 
to an abandonment of the right of flowage is one of fact, 
to be determined upon the evidence in each case. Gross v. 
PONCE aise eee eel ups Sie sien BARES Cae E EOS cee aac - ‘UW 


A finding that the owner of a mill site had abandoned his 
right to flow lands of upper riparian owners held justified. 
GLOSS UE JONES oso es oie Fs 6 Rai Sieg 8S HME Corie alee es oe d ee -- U7 


. Public authorities cannot take land for a highway without 


assessing and paying damages to the owner or providing 
therefor. Johnson v. Peterson ........ wastes ee eee 83 


. A landowner may enjoin a road overseer from entering his 


land to prepare a highway thereon until his damages for 
its appropriation have been ascertained, and payment made 
or provided therefor. Johnson v. Peterson. ......csereee ~. 88 


. Defense of want of jurisdiction in condemnation proceedings 


held not such an election of remedies as would prevent a 
landowner from litigating on appeal the amount of dam- 
ages. Beckman v. Lincoln & N. W. BR. C0... ...--eceeeeees 228 


. In proceedings to condemn land for railroad right of way, 


the landowner is entitled to compensation for the land 
taken, and damages for diminution in value of the residue. 
Beckman v. Lincoln & N. W. BR. CO. cc cece cece cece resceene 228 


In determining whether and how much the part of a farm 
not taken for railroad right of way is depreciated, held 
proper to consider liability of stock being killed, and danger 
from fire. Beckman v. Lincoln d N. W. RB. Co....... seeees 228 
Giving of an instruction as to interest on damages in con- 


demnation proceedings held not to require a_ reversal. 
Beckman v. Lincoln & N. W. RB. CO... ccccccccnccccecccee 228 


Equity. 


1. 


An undelivered deed signed by the donee of a power who 
was ignorant of her rights and privileges will be canceled 

in an equitable suit involving a construction of the will 
creating the power, and of the rights of all devisees and © 
legatees named therein. Loosing v. Loosing...... esecenee 66 
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Equity—Concluded. 
2. A cross-suit must be germane to the original bill. Higgins 
Ds VONGCVCER ian iis nicd cir a nia Wiles es ee Sie GaN EM Sa lees esas 
8. The statute of limitations is no defense as against an equity 
in favor of defendant in a suit to quiet title. Bank of Alma 
v. Hamilton ....... slevareieee saudi sbena O's Syacd See Sa ilizis seats 
4. Consideration of $200 for a quitclaim deed to certain land 


held not so small as to render a contract therefor uncon- 
scionable, and that a court of equity would enforce it, 
Barney V. ORAMDVETIAUIN ..ccccccccccecccesscccervessesece 


Estoppel. See Brokers, 3. 


Evidence. See APPEAL AND Eerorn. BastTarDY. BILLS AND NOTES, 


Aa 


2. CriminaL Law. DeEposiTions. HABEAS Corpus, 4, 
Ramroads. TRIAL. 


. In an action on a note by the payee, parol evidence held ad- 


missible to show the purpose for which it was executed. 
Davis v. Sterns ...... 5a gens BG cash 00s canaise 8 ‘i Bis, Sista SPdio aietere%e 


. Parol evidence held admissible to show want of considera- 


tion in a note. Davis v. SLETNS... 0... ccc cee cece teen wees 


While a preponderance of evidence is all that is required 
in a civil case, what constitutes a preponderance may vary 
according to circumstances. Bingaman v. Bingaman...... 


. Where the evidence is conflicting, the jury may consider all 


proved physical facts and conditions attending the main 
fact. Hoskovec v. Omaha Street R. Co...... Sib cia léreecaverais, os 
The jury are not bound by the number of witnesses if con- 


vinced the truth is shown by the party producing the 
smaller number. Hoskovec v. Omaha Street R. Co......... 


. A certificate of public officer that his books show certain 


facts is not competent evidence of entries therein. Sampson 
v. Northwestern Nat. Life. Ins. Co....... oeib a Ceiayeisred a eretetwe. 


Evidence of a quarrelsome and contentious disposition must 
be as to general reputation, and not specific acts. Trousil 
VM. BOYCr wecccsevvevevne weer vevecee eens cer ccer cree csccce 


Executors and Administrators. 


1. 


2. 


3. 


Where the testator does not repose special confidence in 
the executor, a power to sell real estate passes to the ad- 
ministrator with the will annexed. In re Estate of Man- 


MING sid BE wie Mew eidie cose sole sie eels Seite, Gielelel sub a Gioterwariiaieohaieleeieete 
Where the widow during administration is in the state hos- 
pital for insane, and maintained by the state, it is within 
the discretion of the county court not to allow her any- 
thing for support. In re Estate of Manning .......seeeee0e 


The widow is entitled, under subd. 1, sec. 176, ch. 23, Comp. 


89 
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121 
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Executors and Administrators—Concluded. 


Fines. 


Fraud. 


St. 1905, to the chattels therein specified, and also to $200 
in cash from her husband’s estate, and such property is not 
assets of the estate. In re Estate of Manning.............. 


. Under sec. 176, ch. 23, Comp. St. 1907, the allowance to the 


surviving wife or husband vests in the survivor, as well 
when such survivor takes under the will of decedent as 
when the decedent died intestate. In re Estate of O’Shca.. 


. Under sec. 176, ch. 23, Comp. St. 1905, before the amendment 


of 1907, the surviving spouse, or, if there were no surviving 
spouse, the heir, was entitled to the specific articles de- 
scribed therein, whether the deceased died testate or intes- 
tate. In re Estate of Leavitt... . 0. ccc ccc ccc eee eens 
In re Hstate of O'SNEA. 0. ccc ccc cece e eee eee eee enees 


. In an action to recover from an estate for decedent’s board, 


lodging, care, and medical attendance, and for board of de- 
ceased’s wife and child, evidence held to sustain verdict 
for plaintiff. Yearsley v. Blake... ce cc eee eens 


. Where an administratrix recovered a judgment in favor of 


the estate, and is made defendant in an action involving its 
validity and the priority of the lien, she may defend for all 
persons interested, notwithstanding she married after re- 
covering the judgment. ifcLanahan v. Chamberlain...... 


See CriMInaL Law, 20. 


False representations in sale of newspaper held material to 


the purchase, and such as the buyer had a right to rely on. 
Bev OE: Vs, THA CT. ais. isik as iron abe Mewes Oa eee a OSes AON BON are 


Gaming. 


1. 


A contract to operate in stocks to be adjusted according to 
the difference in the market value thereof held a gambling 
transaction. Ives v. BOYCE . 1... ccc ccc cee ee cease eeteeens 


. Transactions in a “bucket-shop” held not “a game of haz- 


ard,” and a telegraph wire, blackboard and ticker not a 
“gaming device” under sec. 214 of the criminal code. Ives 
Ds ROU CC: 56a alarate eS ul aii ate ia obs LaLa bckUA rand aUay Wa es delete aurea le MG Bea eee ho 


Guardian and Ward. 


1. 


Final settlement of a guardian with his ward after attain- 
ing his majority, where the guardian has made full disclos- 
ures of his acts and the ward has accepted his distributive 
share of the estate, held a ratification of the guardian’s acts. 
BOr Cher. Vs MCGQUure) —.. sa seca sissy ail asks avinie waves ace le a8 a0 else 4-0 edaietaliwig 


. Receipt by a ward of proceeds of sale of his land in parti- 


tion on final settlement with his guardian held a ratification 
of such sale. Borcher v. McGuire... wo... cc ce cen cee eee 
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Habeas Corpus. 
1. Neither a county court nor the judge thereof has authority 
to issue a writ of habeas corpus to an adjoining county for 
an infant, not a resident of the county, to determine 
whether its custodian shall be deprived of its custody. 
Johnson v. Terry ... ccc cece cece acee aap apoeteeranes is be etearaaee se 267 


2. Where a county court has acted in excess of its jurisdiction 
in depriving a father of his child’s custody, and the father 
sues out a writ of habeas corpus in the district court to 
recover the child, and respondents plead sufficient facts to 
authorize the court, under art. II, ch. 20, Comp. St. 1909, to 
divest the parent of such custody, it is the duty of the dis- 
trict court to speedily try the issues and make an order 
which is for the best interests of the child. Johnson v. 
VOPLY 2055 Bee Seo OE oe OR 6 as Ean nee Peale e 267 

3. Where a final order in habeas corpus has been entered 
awarding a father the custody of his child, the court, in a 
subsequent proceeding between the same parties should only 
consider facts occurring since the former judgment. John- 
SOR Di LTC Yea eM aieck Sie ate ware gw lak ARSON RIO Ode ORE ME DD 267 


4. In habeas corpus by a dipsomaniac to secure a release from 
an asylum, his unsupported oral testimony that he had not 
been given a hearing is insufficient to overthrow recitals of 
warrant of commitment. McCartney v. Hay.............. 655 


5. Where a petition for habeas corpus states facts by which it 
can be inferred that defendant had no warrant, it will ex- 
cuse failure to set out a copy. Urban v. Rrailey.......... 796 


6. Where defendant in habeas corpus makes return that he 
holds plaintiff under process held by another, a copy of such 
process should be set out, or reason assigned for not doing 
80. Urban. uv. Brailey .0cee eeiieaeiciei sae de eee veeneuusieee 796 


Highways. 

Township officers have authority to remove culverts in a grade 
and close the opening, thus preventing the flow of water 
through and destroying the grade. Boyd v. Galloway Flour 
Mill & Elevator Co. .......... i Bblgrdvuls Geet Grea W crete a Saale 292 


Homestead. See Morrcacss, 4, 8. 
1. Neither husband nor wife can abandon the homestead and 
thereafter convey it to the exclusion of the homestead right 
of an insane spouse. In re Estate of Manning............ 60 
2. A mortgage on a homestead executed and delivered before 
a judgment is superior to the judgment lien. McLanahan 
1: OROMBDCTIOIN: er Seconded tat g a ake Rudeste' rn & Ow theo OSS 850 


3. The lien of a judgment is not affected by a subsequent 
mortgage. McLanahan v. Chamberlain. ......... cc aee eee. 850 
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Homestead—Concluded. 
4. A judgment creditor is entitled to excess value of the prop. 
erty over the homestead right, subject only to prior liens. 
McLanahan v. CNAMDBETIGIN ©... cc ccc cece cece er eeete ences BHD 


Homicide. See Criminat Law, 21. 


Injunction. See MunicrpaL Corporations, 12. 

1. Perpetually enjoining the reconstruction of a dam held 
error, and that the injunction should continue only until the 
right is established by ad quod damnum proceedings and 
the payment of damages. Gross v. JON€S........cee ce eeeee q7 


2. Injunction will not-lie to prevent performance of political 
duties by a village board, in the absence of fraud or irrep- 
arable injury for which neither a law action nor appeal 
will afford an adequate remedy. Vogel v. Rawley.......... 600 


3. Injunction cannot be employed as a punishment for acts 
already committed. Vogel v. Rawley......... cece ec caee .. 600 


4. Injunction will-not lie to control the discretion of a village 
board in granting a liquor license. Vogel v. Rawley..... 600 


Insane Persons. 
1. It is the duty of a guardian ad litem of an insane defendant 
to guard the rights of his ward; but the court will protect 
the incompetent irrespective of the conduct of the guardian. 
In re Estate of Manning 2... ccc cece cece cece cece e eee enes 60 


2. Where a decree has been entered against an insane defend- 
ant through perjury or fraud, such defendant may proceed 
at any time in equity to impeach such decree and defend, 
and need not wait until his incompetency is removed. 


Wirth 0. WeUQGnd icesecc cia wea cee bs be oa 86 e6 bab eas eae 115 
8. Allegations of a petition to vacate a decree held sufficient to 
ghow capacity of a guardian to sue. Wirth v. Weigand.... 115 
4. Petition to vacate a decree for fraud held to state a cause 
of action. Wirth v. Weigand ....... cia eiaheve sales Chdeegieeeese Ll 
Insurance. 


1. Beneficial association held not to have a representative 
form of government under sec. 6635 et seg., Ann. St. 1909. 
Briggs v. Royal Highlanders ........0ccccceeeeeeee Bo ae tad 830 


2. Ch. 47, laws 1897, held not by its own force to amend the 
edicts of a beneficial association so as to make its govern- 
ment representative in form. Briggs v. Royal Highlanders, 880 

3. Only those interested in an insurance contract can enforce 
it. Bassett v. Farmers & Merchants Ins. C0.......-...05- 85 

4. In 1906 a husband by virtue of the marital relation alone 
had no insurable interest in his wife’s real estate. Bassett 
v. Farmers & Merchants Ins. C0... cece rc cece cece ceecees 85 
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Insurance—Ooncluded. 


5. 


10. 


11. 


In an action on an accident policy, an instruction that plain- 
tiff could recover if death resulted proximately from the 
accident, though other causes accelerated, “or, even being 
added, resulted in death,” held erroneous. Ward v. Htna 
Life Ins. Co. ........- Sse p haa verde ioise aiwralin Esha, 2 dag cole! Oras eCanene soe lee 
In an action on an accident insurance policy, an instruction 
that plaintiff could recover if death resulted from the accli- 
dent and other causes, held erroneous. Ward v. Altna Life 
TNS: C0o saci wowecncees dudsdh Rs ateseiete-cistan ewan sale fetes eteieuels 


To support an action on a benefit certificate, the petition 
must allege that plaintiffs are persons who could be named 
as beneficiaries. Leumann v. Grand Lodge, A. O. U. W.... 


. Where recovery is sought by persons other than the bene- 


ficlary named in the certificate of a benefit association, they 
must plead a change of beneficiaries assented to by the 
association. Leumann v. Grand Lodge, A. O. U. W....... é 
Allegation of notice to officer of subordinate lodge of change 
of beneficiary, to which no reply was made, held insufficient 
to authorize such beneficiary to maintain action without 
alleging that such officer had power to bind the association. 
Leumann v. Grand Lodge, A. O. U. W... ccc cece ce eee eee 
Petition held insufficient to show that insured named plain- 
tiffs as his beneficiaries. Leumann v. Grand Lodge, A. O. 
Ue Wie Feiacaa Beets Gone ese oo 6 Ae Seale O28 wR acdee ae be ale eee 
Where recovery is sought on a certificate other than the 
one on which the action is predicated, plaintiffs must plead 
facts authorizing their designation as beneficiaries under 
the former certificate. Leumann v. Grand Lodge, A.O. U. W., 


Interest. See Costs. 


1. 


2. 


3. 


Equity will not seek reasons to permit a creditor to recover 
interest where by his own conduct he has lost the right 
thereto. Security State Bank v. Waterloo Lodge.......... 
A judgment on a verdict bears interest from the date of its 
rendition. Tobler v. Union Stock Yards C0.........+.000. 
Mistake of clerk in computation of interest in a judgment 
should be corrected by motion, and is not gftound for re- 
versal. Tobler v. Union Stock Yards Co.............ecree 


Intoxicating Liquors. See CriminaL Law, 3-7, 13-17. INJUNCTION, 


1. 


4. STatTurTss, 6, 7. 
In a prosecution for selling and keeping for sale intoxica- 
ting liquors, a search-warrant under which defendant’s prem- 
ises were searched and liquors seized is not admissible ag 
independent evidence, where it recites that complainant, 
who was not a witness at the trial, stated under oath that 
defendant was guilty. McCabe v, State... ,.ccccccescceees 
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Intoxicating Liquors—Concluded. 


2. 


Application for license held not signed by a majority of 
the resident freeholders of a village. White v. McCullough, 490 


. The supreme court may on its own motion dismiss an ap- 


peal from an order granting a liquor license, where the 
record shows that the term of the license has expired, and 
no motion was made to advance the case. Heesch v. Snyder, 778 


. Provision of a rule of the excise board of Lincoln, pursuant 


to sec. 79638, Ann. St. 1909, as to delivery of liquors by car- 
riers, held a reasonable exercise of the police power. Barrett 
Ui “RACKOLY: 420%5.5ce ice bye see 898 68 Bis BE OE Sh ee CMe SS weese. 169 


. Rule of excise board of Lincoln as to delivery of liquors by 


carriers held not invalid because of restrictions that would 
not be permissible as to ordinary articles of commerce. 
Barrett GC. Rickard we ccaacadecscaseetccsseveeecdeceseeuars 769 


. Validity of certain rules of the excise board of city of 


Lincoln held not presented by the record. Brown v. Eng- 
WONG 2b sicd Soe BRE ER SR ESLER. Seed a ew E Eee eed Rees T719 


. One made a freeholder for the sole purpose of qualifying 


him as a petitioner for a liquor license is not a bona fide 
freeholder within the meaning of the liquor law. Muarica v. 
VOSE sodaccieiele oes athe oe uals oveaoetavete Sidi be aalbnwiacdcaneuere b dew wersiereieiee. O42 


Judgment. See Costs. INTEREST, 2. REPLEVIN. TAXATION, 1. 


1. 


Limitations held not to present a bar to the power of a 
court to clear its records of unauthcrized entries. Higgins 
DO, VORQERCE? oh cans eke sas bdes 49S SORES EEA o ORE TES ee oe ee 89 


. A party against whom a judgment void in part is directed 


can have the void part expunged from the records. Higgins 
W. VONUCUCET® eco spe ash orseee RRA Bs Re eR be Sols Raye oo Vw 89 


. A void judgment may be impeached in any action, direct 


or collateral. adil v. SQWwyer... ccc ccc eee eee eens 235 


. A district court in which the transcript of a judgment of 


another district court has been filed is without authority 
to revive the judgment under sec. 473 of the code. Case 


' Phreshing Machine Co. v. Edmisten........ cece eee wees 272 


Jury. 


. Judgment on service of summons by leaving at defendant’s 


“last known place of residence,” is void. MecLanahan v. 
Chamberlain ..... Sete RecA evhar- et aaweeleker Mew hee Dedede aye 850 


. Appellant cannot complain of a statement of a juror in the 


jury room, where he made substantially the sanie statement 
on his voir direc examination, and there is no showing that 
appellant could not have excluded him. Beckman v. Lin- 
COlM EG Ne Wy Be CO a vio: 5 cia eike bing 6086s Vis. win a balls Wiehe aie sees 228 
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Jury— Concluded. 
2. A juror drawn for three weeks’ service in the district court 
who serves during that period can recover for all the days 
of such term, Sundays excepted, unless excused by the court... . 
Spalding v. Douglas County co. cceccccccccccccerenecvence 265 


Justice of the Peace. 
1. The right to review final orders of jusi’.es of the peace and 
other inferior tribunals still exists, notwithstanding the re- 
peal of sec. 584 of the code. Engles v. Morgenstern........ 61 


2. The district court cannot obtain jurisdiction to reverse a 
justice’s judgment after six months from its rendition by 
issuing a nune pro tunc summons in error. Radil v. Sawyer, 235 - 


3. To give the district court jurisdiction of a proceeding in 
error to reverse a judgment of a justice, plaintiff must file 
a transcript and petition in error, and cause summons in 
error to issue within six months from rendition of judg- 
ment, Radil v. SQWwyer ..cccc ccc ccc n cece cc ensevcvencscens 235 


Landlord and Tenant. See PLEADING, 8. 
1. To maintain an action for rent, the relation of landlord and 
tenant must have existed. Cavett v. Graham.............. 152 
2. A subsequent purchaser with knowledge that an occupant 
claims a contract for the purchase of the land is bound by 
its terms. Harper Vv. Runner oo. ce cccc ccc cacccenevceces . 843 
8. Provision in lease granting lessee an option to purchase 
during the term is supported by the consideration paid for 
the lease, and cannot be revoked during the term. Harper 
De OUMNH? eb ee Bhe EMRE Ra She Ota a OD BE RB ia hse ede lns CC 343, 
4. Provision in lease giving lessee an option to purchase held 
not destroyed by demand for abstract, and that deed be de- 
livered and price paid at lessee’s residence. Harper v. Run- 
ME OT visa ca sacwte cd Sve bist Tacohtitia, Sw'eace ee oo eee axaue scatenntaeny: “eeela etl ach eats 343 
5. Leniency of a landlord in not insisting on prompt payment 
of rent held not a waiver of his right to forfeiture of lease 
for its nonpayment. O'Connor v. Timmermann............ 422 
6. In an action for injury to personalty for failure of landlord 
to repair, the difference in its value before and after the 
injury is not the proper measure of damages. Oaves v. 
BOT CK: foie doblacebanaerdrsin wae eceksarere 6 eieuathn tank oeane Leia wise eles 615 
7. Where a landlord volunteers to make repairs, he will be 
liable to a tenant injured in consequence of their being 
negligently made. Carlon v. City Savings Bank.......... 659 
8. Where the evidence showed permanent injuries, held not 
error to instruct that plaintiff could recover for physical 
pain and mental suffering endured, or which it is reason- 
ably certain she will endure in the future. Carlon v. City 
SQVingS BANK ....ccccccccrecsecececceces wis Biahitiatic masse hbe 859 
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Licenses. See TaxaTIon, 5, 6. 


Limitation of Actions. See Equity, 3. JUDGMENT, 1. 
Limitations do not run against an action for money had and 
received, brought to recover a payment under a land con- 
tract, until the contract has been terminated. Thiele v. 
COTE 256 RBA RT ERE SOLO HES EUR BAGS OOH ES OY is 


Mandamus. See APPEAL AND Erno, 32. 


Marriage. 
1. In an action to annul a marriage for fraud, the burden is on 
plaintiff to establish the fraud. Kutch v. Kutch.......... 


2. Evidence held insufficient to sustain judgment of annulment 
of marriage. Kutch v. Kutch ..... 0. ccc cece cence eee : 


Master and Servant. See APPEAL AND ERxor, 22. 

1. Workmen unloading a railroad car under the direction of a 
common overseer, held fellow servants, and the master held 
not liable for an injury to one of them caused by another’s 
negligence. Westlake v. Murphy ....... 0. cc ccc ceceeceenes 


2. A servant assumes ordinary risks of his employment, and 
is bound to take notice of the operation of the familiar laws 
of gravitation. Westlake v. Murpny...... ccc cece c cease ‘ 


8. An air pump while being unloaded from a railroad car held 
not an appliance within the rule requiring the master to 
exercise reasonable care to furnish his servants reasonably 
safe appliances. Westlake v. Murphy ........ ccc cece ees : 


4. A servant does not assume the risk from an unsafe place to 
work unless he knows or by reasonable care ought to know 
of its unsafe condition. Tarnoski v. Cudahy Packing Co.. 


6. Assumption of risk not ordinarily incident to the service 
is an affirmative defense, the burden of establishing which 
rests on defendant. Tarnoski v. Cudahy Packing Co....... 


6. Employee of telephone company directed by his master to 
fasten a cable to an overhead messenger wire, held justified 
in relying on an ordinance forbidding maintenance of elec- 
“tric light or power wires within five feet of telephone wires. 
Olson v. Nebraska Telephone C0. ... ccc ccc cece cer enecees 


'’, Notice to telephone employee that it is his duty to inspect 
poles, cross-arms and wires held not to relieve the company 
from its duty to furnish a reasonably safe place in which 
to work. Olson v. Nebraska Telephone CO.......cceceeves 


8. Knowledge of the increased hazard in the location of a 
structure in dangerous proximity to a railroad track held 
not to be imputed to an employee because he was aware of 
its existence, and whether he actually had or was chargeable 
‘with such knowledge and thereby assumed the risk held 
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questions for the jury. Tobler v. Union Stock Yards Co.... 413 
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Master and Servant—Concluded. 


9. 


10. 


11. 


12. 


18 


14. 


16. 


16. 


17. 


18. 


An employee may assume that his employer has used due 
care to provide reasonably safe appliances. Tobler v. Union 
Stock Vards CO... .cccccccvccccccccccccccesereescscscscee 


Evidence in an action for injury to a railroad employee 
held insufficient to support material allegations of petition. 
Langenfeld v. Union P. R. C0..... 2. ec eee acd Seb are S g-aceceeeaeeest ace 


Where liability of a master rests primarily on the question 
as to a command by a foreman to a gervant, and the evi- 
dence is conflicting, the verdict will not be set aside. Rath- 
jen v. Chicago, B. & Q. Ru CO... cece ccc cc cccccnccccececes 


The proximate cause of an injury to a railroad employee 
held to have been the negligent command by defendant’s 
foreman to plaintiff to place himself in a position of danger. 
Rathjen v. Chicago, B. &d Q. R. Co..........- Senebelelece Garey. 


Risk resulting in injury to employee held not one of the 
ordinary incidents of employment assumed. Rathjen v. 
Chicago, B. & Q. BR. CO... ccc c ccc cece eee e cone Ciara e be wake ey 


In an action against a railroad company and its foreman 
for personal injuries, where liability of the company was 
based solely on a command by the foreman, an instruction 
that, if the jury found for plaintiff, they must find against 
both defendants, held proper. Rathjen v. Chicago, B. & Q. 
Pei Oe aisle wns sonia. este daeesie das alete ed Se aie sete tre eee 


Whether one of several employees is a vice-principal is a 
mixed question of law and fact. Benak v. Paxton & Vier- 
ling Iron Works ......... $8 wae E bees oe ee hoe ewe ee sdienaoretete es 


An employee with authority to control and direct other 
employees is a vice-principal. Benak v. Paxton & Vierling 
Tron Works ...cceecesesee FP esecdloscenid Rose aroc ete oe bana 
That an act which occasioned an injury to a subordinate 
was performed by a superior in the discharge of his regular 
duties does not, as a matter of law, create the relation of 
fellow servants between them at the moment of injury. 
Benak v. Paxton & Vierling Iron Works.........ceeceeees 


A servant induced to continue work by his master’s promise 
to remedy dangerous conditions surrounding the employ- 
ment may continue without being guilty of contributory 
negligence or assuming the risk of such conditions, unless 
the danger is so obvious that a reasonably prudent person 


would not continue. Benak v. Paxton ¢ Vierling Iron Works, 
Mortgages. : 
1. Tender of the exact sum due on a mortgage on the “law 


day” discharges the lien, and thereafter the only liability is 
on the note. Security State Bank v. Waterloo Lodge...... 
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Mortgages—Concluded. 


2. 


~ 


n 


Where a mortgagee assigns the mortgage as collateral and 
receives payment, but fails to turn it over to the assignee, 
the landowner who made the payment with constructive 
notice of the assignment cannot defeat foreclosure on the 
ground that the assignee is estopped to deny mortgagee’s 
agency, without proving the agency. Bettle v. Tiedgen.... 


. Mortgagees are bound to exercise reasonable diligence to 


ascertain whether a trustee has power to mortgage. Snyder 
v. Collier ..... ies warsceeee s ie. es ere ae encreeres ee Wee RES 


A mortgage to secure money to purchase real estate at sher- 
iff’s sale is a purchase money mortgage, valid against a 
claim of homestead. Peterson v. Fisher....... Wis foleva“e/4xe ass0% 


Mortgage by cashier of bank and wife held a valid security 
for a deposit and that the deposit constitutes a good con- 
sideration therefor. McLanahan v. Chamberlain.......... 


. Mortgage held not given in settlement of certain claims, 


but as collateral. McLanahan v. Chamberlain..........00. 


On foreclosure of mortgage there must be some proof of 
no action at law upon the indebtedness, or that such action, 
if any, has terminated without collection; but the rule as 
to proving a negative applies. McLanahan v. Chamberlain. . 


. Delivery of mortgage on homestead by the wife contrary to 


certain instructions of the husband, who had absconded, 


_held a good delivery. McLanahan v. Chamberlain......... 


Municipal Corporations. See ELEcrions, 3. 


1. 


An ordinance in pursuance of a power granted to a munict- 
pality has the force of an act of the legislature, and is con- 
strued as if it were a special statute on the same subject. 
State v. Cosgrave ......... erie eee stars saad alae arses Kewenteee ee 


An act of the legislature giving a city power to decide 
contested elections held not to make the city council the sole 
judge of the election of its own members. State v. Cosgrave, 


The power to prescribe the conditions on which territory 
may be detached from a city is legislative. Winkler v. City 
of Hastings ...........6.2.. eee ences ccnccccncane ee ceesee 


. Where legislative power to detach territory from a city has 


been delegated to the mayor and council, an appeal from the 
refusal to disconnect tracts cannot be made the means of 
transferring such power to the district court. Winkler 
v. City of Hastings ....... ccc ccc ccc ec eee sieceueit’s sferartratars ae 


. The name of a corporate owner of real estate subject to an 


assessment may be affixed by its president to a remon- 
strance against repavement. Chan v. Cily of South Omaha, 
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Municipal Corporations—Concluded. 


6. That a remonstrant to repavement signed by his initial 
only held not to defeat his remonstrance. Chan v. City of 
SOUT OMAK: cries eke CRN oe ik Bale OA tie ees Ses 


7. The word “owner” in subd. XVI, sec. 110, ch. 20, laws 1905, 
providing that repavement cannot be made over protest of 
the owners of 50 per cent. of the foot frontage, held to in- 
clude a personal representative and a guardian in posses- 
sion, also a surviving spouse and a tenant in common. 
Chan v. City of South OMGKG...... cece ee eee e eee 


8. Equity will not interfere with the enforcement of an ordi- 
Nance fixing water rates before a fair trial, unless they are 
clearly confiscatory. McCook Waterworks Co. v. City of 
McCook ...... Stoic areis areata teateaserer fale atte ais SadekerbieSate a 


. 9, Rates fixed by ordinance for furnishing water to a city are 
presumed to be reasonable. McCook Waterworks Co. v. 
Oily Of MCCOOK: e.caccie eb be Fie ed ele we Seite be ewes 


10. A corporation furnishing water to a city must disclose the 
value of its property and its earnings and expenses, when 
it assails as confiscatory rates fixed by ordinance. McCook 
Waterworks Co. v. City of McCO0K.. 2... ccc ccc ete 


11. Sec. 250, ch. 12a, Comp. St. 1909, authorizing metropolitan 
cities to reassess void special assessments levied under the 
charter of 1897, held not void as class legislation. Gardiner 
DM. City Of OMGRG waiid eevee cca teem ee ial os ead eek eee ewe ee 

12. Injunction will not lie to enjoin the passage of an alleged un- 
authorized resolution or ordinance. Chicago, R. I. ¢ P. R. 
CO. 5 CURLY OF LAN COUN wisieicdicieid pie ecb aoe UES OSS 0 LENO 6 8st 

13. To create an improvement district under sec. 8329, Ann. 
St. 1907, a city must define the limits thereof and publish 
them. Wiese v. City of South Omaha........ ce cece ewes 

14. The statutory requirements for fixing and publishing the 
limits of an improvement district prior to levying an as- 
sessment are mandatory and jurisdictional. Wiese v. City 
Of South OMANG ... cece ccccnercccceereee ee corset side eseceee 

15. Where a special assessment for an improvement is made 
without compliance with jurisdictional requirements, it is 
void, and may be assailed collaterally. Wiese v. City of 
South Omaha ....... ROSTER ERE SOOT ee ae PERC ere 


Negligence. 


1. To constitute actionable negligence, there must be a duty 
on defendant to protect plaintiff from injury, a failure to 
discharge that duty, and resulting injury. Langenfeld v. 
Union P. R. Co. .....4.0- 968 WER Sia e Sie: Viele ww Sees obs wooo 


2. Petition for actionable negligence must allege duty of de- 
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Negligence—Concluded. 
fendant, failure to discharge the same, and injury there- 
from. Langenfeld v. Union P. R. CO... ccc ccc cece eet eee 


8. Seller held not liable for injuries from petroleum sold to be 
used for dipping cattle. Miller v. Raymond...........006 


New Trial. See APPEAL AND Error, 6, 25, 31, 32. Criminan Law, 
1, 2. 

1. To justify a new trial for newly discovered evidence, it must 

be material and not cumulative, and it must appear that 

applicant used diligence. Rieger v. Schaible........ whe otis 


2. A new trial will not be granted for newly discovered evi- 
dence, where not produced at the trial because forgotten. 
RiICGEr: Vs BCNGIUDIC. sis ise ee dos wots BARA Osta air eete se Silents ed 

38. A new trial for newly discovered evidence will not be 
granted, unless diligence is shown. Andrews v. Hastings... 

4. A motion for a new trial for newly discovered evidence is 
addressed to the discretion of the court, and will not be 
overruled unless a clear abuse of discretion is shown. Chris- 
tensen v. Omaha & C. B. Street R. Co.......eeeaee OIC 


Parent and Child. See Hasreas Corpus, 1-3. 


Partition. 
1. Decree of partition and order appointing referees held in- 
terlocutory and not appealable. Sewall v. Whiton...... we 


2. Where plaintiff’s title is denied in partition, the proceed- 
ings will be suspended to give him an opportunity to try his 


title at law. Sewall v. Whiton........ccccccccesacccsvace 

3. Practice on appeal in partition pointed out. Sewall v. 

WHiton .....006. Side; Seta aie ease le reter uae acoumtersieeats dys isveie-sieisnece ese 
Perjury. 


1. To support conviction of perjury, the false testimony must 
be as to a material matter. Shevalier v. State............ 


2. False testimony as to collateral matter will not support 
conviction of perjury. Shevalier v. State........... Seeing 


3. Evidence held immaterial to the proceeding in which given. 
Shevalier v. State ..ccsceccccecscsecs Siete ieee giao s Gehrels era 


Pleading. See Carriers, 6, 7. Equity, 2. HABEAS Corpus, 5, 6. 
INSANE PERSONS, 3, 4. INSURANCE, 7-11. NEGLIGENCE, 2. 
STATUTE oF F'RAvUps, 1. 

1. In a suit to vacate certain orders construing a will to the 
effect that a surviving husband is entitled to an estate by 
the curtesy, and revoking in part the will and its probate, 
a cross-bill held not germane to the petition. Higgins v. 
Vandeveer ........ yee awe See ees Owe Shares ws! Wikio weetwe ees 
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Pleading—Concluded, 
2. Pleadings held to state an action on a contract for commis- 
sions, and not for a breach thereof. Duval v. Advance 


THECGNET COs» esis uso cndca esas Mp ane Ga eOS Srere th 6 iw Bal ac eee eds etara lee eye 181 
3. A litigant who stands on a general demurrer to a pleading 

admits all material facts well pleaded. Spalding v. Doug- 

LAS! "COUNLY 522.8 Fie RBG ers Pee adtete SIG eral ere a ak Reale Rare ove 265 


4. Filing an amended answer held a waiver of any error in 
sustaining a demurrer to the original answer. Papillion 


Times Printing Co. v. Sarpy County... cc. ccc ce cece cevccae 397 
5. Petition held to state a cause of action for money had and 
received. Thiele v. Carvey ... ccc ccc ccec cece eter eec eee eane 454 


6. If defendant desires affirmative relief, he should plead the 
ultimate facts to support his contention; but, if they are 
pleaded by plaintiff, affirmative judgment may be sustained. 
SHY GER Ve COMET wei Ss haha iviecy sole Seater bie ON ie ae 522 

7. If plainti®’s petition is prepared and verified by his attor- 
ney, the court should permit the withdrawal of an errone- 
ous statement therein on terms before judgment. Snyder 

BM OOULET c's sh araie a hie idee Stee a eoRee alate oe WER Hale Bia Ueele swaths 552 

8. In an action on a written contract to pay rent, if the peti- 
tion is sufficient, plaintiff may recover on a quantum meruit. 


Stoddard v. Baker ......... Shoat es annie bie hs, be Gib Renn te debd ey ei .. 729 
9. Where a petition is not attacked until after judgment, it 
will be liberally construed. Urban v. Brailey............ 796 
Powers. 


1. Where there is a power to appoint and no gift in default 
of appointment, the law will imply a gift to the objects of 
the power. Loosing v. LOOSing ..... ccc cece cee cee eeee 66 


2. Where the donee of a power is given discretion in making 
appointments, it will not be controlled by the courts pro- 
vided a substantial gift is made to each object of the power. * 
Loosing V. LOOSING ....c ccc cece ee eee e nee n eee eees 66 

3. Should the donee die without having exercised a power of 
appointment, the court cannot exercise the discretion vested 
in the donee, but will divide the property equally among the 
beneficiaries of the power. Loosing v. Loosing............ 66 

4. Will construed and testator’s widow held to take a power 
in trust for the benefit of their children. Loosing v. Loos- 
BNO” Sacertirccasgelele as or aiievial avis. dhigtelatens ete yeYe Secere's ais Sipiote Maw Nea Late 66 


Public Lands. 
1. Lessee of school land held not entitled after expiration of 
his lease to a voice in the selection of appraisers called to 
revalue it, and to renew the lease he must proceed under 
sec. 19, ch. 74, laws 1883. Stanser v. Cather.............. 305 
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Public Lands—Concluded. 


2. 


After a lessee of school land has allowed his lease to expire 
without application to renew it, the only rights preserved 
to him are that he need not compete for a contract, and 
the rate of rental will remain as in his original contract, 
based on a new appraisement. Stanser v. Cather........ 305 


. A lease of school land executed after the enactment of ch. 


74, laws 1883, does not entitle the lessee to a voice in the 
selection of appraisers to revalue the land, though such 
provision is in the lease. Stanser v. Cather....cccecesees 805 


Quieting Title. 


1. 


2. 


3. 


4. 


In a suit to quiet title as against a sale for taxes under a 
void decree, an offer to pay such sum as the court may 
find due on any lien for taxes paid {s a sufficient tender. 
Humphrey v. Hays ........ be dtien pidawia tse ess cevececee 239 


Evidence in suit to quiet title held to justify a finding that 
defendant’s interest in the land was not pledged for pay- 
ment of a certain note, Bank of Alma v. Hamilton........ 441 


Evidence held not to support suit to quiet title. Barney v. 
Chamberlain ......... Sidi Nard sta: Wa -acalerseretaee ee? Come e tees sees LOM 


The title to real estate will not be quieted as against an 
unpaid mortgage, though apparently barred by limitation, 
without payment or tender of the amount with interest. 
Barney vV. CHAMDBETIGIN ...cccceccccccccccccecccvsvcesees LOD 


Quo Warranto. 
Under the constitution and laws of this state, the remedy by 


contest of an election and guo warranto are cumulative. 
State v. Cosgrave ..... Gis iene yO dw Sia auc eda Saseeed: SSeweia cave greets 187 


Railroads. 


1. 


The legislature has authority to provide that, on appeals 
from orders of the state railway commission, the burden 
shall be on the party seeking to set aside the commiss{oners’ 
decision to show that the order is unreasonable, and that 
the record shall be prima facie evidence that it is reason- 
able. Chicago. R. I. &€ P. R. Co. v. Nebraska State Rail- 
WAY COMMISSION 6. cece c reece rrec ces ceneeeerereeseenenes 818 


To set aside an order of the state railway commission, the 
evidence must be as clear and satisfactory as in other 
cases where presumptions of validity attach. Chicago, R. 
I. &é P. R. Co. v. Nebraska State Railway Commission....... 818 


. The cost of a proposed improvement ordered by the state 


railway commission is not in all cases a proper test of the 
reasonableness of the order. Chicago, R. I. &€ P. R. Co. v. 
Nebraska State Railway COMMIiSsion ........ce cee eeceees 815 
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Railroads—Concluded. 


4. 


Rape. 


The reasonableness of an order of the state railway com- 
mission to maintain a station at a particular point on a 
railroad will be considered in connection with the revenue 
from the entire road within the state. Chicago, R. I. & P. 
R. Co. v. Nebraska State Railway Commission........... 


. On appeal from an order of the state railway commission 


establishing a station, the demand for both freight and pas- 
senger service must be considered, and if, so considered, 
the order is not unreasonable, the appeal will be dismissed. 
Chicago, R. I. é P. R. Co. v. Nebraska State Railway Com- 
INUASS TOM: 5 oa rettecsices saotige- Lob wtase ie Nese fare oi be Bud BURR eves diausegcendl buted ae 8" 


. Penetration may be proved by circumstantial evidence. 


COOK 0: (Std a5 Fido & sartindes ROMS Gee Ss Give ede wba he wie, 


. On a trial for rape, held error to instruct that complaint 


made recently after the offense is a corroborating circum- 
stance. Henderson v. State .... cc ccc ccc cence eens Peed 


. To support conviction of rape, where defendant denies com- 


mitting the offense, the prosecutrix must be corroborated 
as to the main fact. Henderson v. State ....... Sree Gee Sees 
In.a prosecution for rape, it is competent to show in cor- 
roboration that, recently after the offense, prosecutrix made 
complaint. Henderson v. State .iccsccccscccccrceneee eae 


Release. See BIL~ts anpD NOTES, 3. 


Replevin. 


1. 


Sales. 


Judgnient in replevin is not inconsistent with assertion of 
right of possession by the defeated party under changed 
conditions. Pennington County Bank v. Bauman.......... 


. Judgment in replévin for defendant solely on the ground 


that the petition does not state a cause of action is not a 
bar to a subsequent action. Pennington County Bank v. 
BAUMAN cocccscceceees eC Tee eT ee Tr Te ee ee ere ns 


See DAMAGES, 2. 


. Provision in grain contract that, if the grain was not 


shipped within specified time, the contract would be héld 
open until shipment was made or it was closed by the 
bidder, held to give buyer reasonable time, after expira- 
tion of period named, in which to close the contract. Carter 
vo. Roberts ......... w Seslione sina) cece leds ae 8 ei eceleie wieiece eye lesa e erevour dare 


. Buyer of grain, on seller’s failure to deliver, held under no 


obligation to purchase in the markets to which the grain 
was to be consigned. Carter v. Roberts..... Siete steceaje aces ake 


. Place of delivery of grain held to be on track at point of 


shipment. Carter v. Roberts ... ccc ccc cece cece cece eees 


818 


*818 


57 


444 


444 


444 


226 


226 


480 


480 


892 


INDEX. 


Schools and School Districts. See Constirurionan Law, 9, 10. 


In directing the county superintendent of public instruction 


to furnish the county clerk with data for a levy, when a 
school district refuses to vote taxes for free high school 
purposes, the free high school act of 1907 does not dele- 
gate to the superintendent a taxing power committed ex- 
clusively to school districts under sec. 6, art. IX of the 
constitution. Wilkinson v. Lord ............ Sais adetdedvelate 


Specific Performance. See Equity, 4. 


1. Specific performance is not a matter of right, but rests in 


the sound discretion of the court. Loosing v. Loosing.... 


2. Where it is shown that an aged and illiterate woman signed 


a contract for the distribution of her late husband’s ‘estate 
in violation of the terms of his will, and in ignorance of her 
legal rights, specific performance of the contract will be 
denied. Loosing v. Loosing ...... cece eesees ee Oe nr 


8. An oral agreement that plaintiff shall share in testator’s 


estate will be specifically enforced where the evidence is 
clear and plaintiff has fully performed. Hespin v. Wendeln, 


4. Evidence held to sustain decree for specific performance of 


oral agreement that plaintiff should share in the estate of 
testator. Hespin v. Wendleln ....ccceceaneee osdteseieareate- sass 


5. A suit for specific performance is addressed to the sound 


discretion of the court. Sennett v. Melville......... ree 


6. Where the owner repudiates his contract for sale of land, 


formal tender is not a condition precedent to a suit for 
specific performance. Harper v. RUNMNer ........cee eee 


7. Specific performance of a contract for the sale of land 


rests largely in the discretion of the court. Furse v. Lam- 
DETE wc ccccccccscces Se. WeRateSU ea Stace teterR Lod Yeresere  abbreia ce. Syauecs sy sSi preter 


8. Where A contracted to sell land to B, and thereafter sold 


it to C, who has notice of A’s rights, B may compel C to 
convey to him. Barney v. Chamberlain ....cecceeecceeee 


State Railway Commission. See RAILRoaDs. 


Statute of Frauds. 


1. Petition in action for breach of contract for sale of chat- 


tels, which alleges facts from which it is inferable that 
defendant received and accepted as owner part of the prop- 
erty sold, held not demurrable. AfcMillan v. Heaps...... 


2. To satisfy the statute of frauds, the seller must deliver 


part of the chattels with intent to vest the buyer with 
right of possession. McMillan uv. Heaps........e.ecereeee 


3. Any act of a buyer from which it may be inferred that his 


possession of chattels igs that of owner presents a question 
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Btatute of Frauds—Concluded. 


ba 


a 


= 


for the jury as to his intention of thus accepting the prop- 
erty. McMillan v. H€aps ..... ccc cece cece cece enc ecaees 


Receipt and acceptance of personalty which satisfies the 
statute of frauds will not be invalidated by a subsequent 
return to the seller, where he does not consent to a rescis- 
sion of the contract. McMillan v. Heaps ..........2-.000e 
Correspondence by landowner with a broker held sufficient 
evidence of broker’s agency to satisfy the statute of frauds. 
Purse Vo LOMVETE sci oe cee ce hha ca wee eee Cova en ee eee . 


Where a broker has written authority to sell his principal’s 
land, a subsequent oral modification of the price does not 
render the altered contract obnoxious to the statute of 
frauds. Furse v. Lambert wo... ccc cee evans bie ee eS aletag 


. The execution and delivery of note and mortgage to secure 


the debt of another is sufficient compliance with the stat- 
ute of frauds. McLanahan v. Chamberlain.......c.ce00. 


Statutes. See CoNSTITUTIONAL LAW. 


1. 


5 


Where it appears on the face of a legislative act that an 
inducement for its passage was a void provision, the entire 
act falls. State v. Junin 2... ccc cece ccc cnecceccccevesece 


Where valid and invalid parts of a legislative act cannot be 
separated, no part thereof can be enforced. State v. Junkin, 


The free high school act of 1907 (laws 1907, ch. 121) is an 
independent act, and its validity must be tested by the 
rule that changes or modifications of existing statutes as an 
incidental result of adopting a new law covering the whole 
subject to which it relates are not forbidden by sec. 11, art. 
III of the constitution, relating to the amendment of stat- 
utes. Wilkinson v. Lord ..... Boies aya tears aetiata te piste nite arene 46 


To determine the meaning of the language of an act, it 
is proper to examine the course of legislation upon the 
same general subject. State v. Cosgrave ...........eceee 


If a remedy provided by a special act is not incompatible 
with one provided by an earlier and more general law, 
both may stand. State v. Cosgrave ............ a aieisieve.ers ne 


. Ch, 82, laws 1909, amending sec. 14, ch. 50, Comp. St. 1907, 


and making it unlawful to sell liquors after 8 o’clock P. M. 
and before 7 o’clock A. M., held germane to the amended 
statute, and not to violate sec. 11, art. III of the constitu- 
tion, requiring the subject of an act to be clearly expressed 
in Its title. Dinuzzo v. State ....... ccc eee eee aceberartie wnat 


. In enacting ch. 82, laws 1909, an act amending sec. 14, -ch. 


50, Comp. St. 1907, the legislature did not amend other 
lay ‘legating to municipalities the power to regulate the 
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Statutes—Concluded. 


10. 


11, 


12 


liquor traffic within sec. 11, art. III of the constitution, 
providing that no law shall be amended unless the new act 
contain the section or sections amended. Dinuzzo v. State, 361 


. The title of ch. 78, laws 1881, “An act to establish a system 


of public instruction,” held broad enough to cover the en- 
tire subject, and whatever might have been originally made 
@ part of that law may be ingrafted upon it by amend- 
ment. State v. MGjors .......cc cece ccc cee eee eeee Biers Levate enees 375 


. Provisions of ch. 125, laws 1909, relating to the qualifica- 


tions and appointment of members of the normal board of 
education, held germane to the subject of sec. 1, subd. 
XIII, as contained in ch.-78, laws 1881, establishing a sys- 
tem of public instruction, State v. Majors .............005 375 


Ch, 125, laws 1909, held to violate sec. 11, art. III of the con- 
stitution, in that it amends and by implication repeals sec. 
22, subd. XIII, ch. 79, Comp. St. 1907, and does not contain 
the section as amended, nor purport to repeal it. State 
De MOIONS iircaid Oe oss eh Re Sob) ews BEE EH NA CRE do Weise 376 
Separate acts cannot be amended by an act purporting to 
amend one of them. State v. Majors........ cece cee e ce eee 375 


The legislature will be presumed to contemplate the legal 
effect of language employed in a statute. Cram v. Chicago, 
B. & Q. BR. Co. wesc ceeeee olnije eee yh oie. bois sie esasnierays.e'ereieieare eee DSO 


Street Railways. See DaMAcgs, 1. 
Evidence in action for personal injuries held to sustain .. 


verdict for defendant. Christensen v. Omaha & C. B. Street 
BR. Co. .seceseee bie eee we ah aS tie? Gagia eres esses sree esis bare ie ee: OOS 


Taxation. See QUIETING TITLE, 1. 


1. 


& 


bad 


A decree foreclosing a tax lien on service by publication, 
where the owner is a resident, is void, and may be attacked 
in a suit to redeem. Humphrey v. Hays..........4. seoeee 239 
Herman v. Barth ......... PT Tr BSS Siasbiee secereerec 722 
Redemption from a void tax foreclosure should be allowed 
upon payment of the tax lien and taxes supsequently paid, 
with interest, and the value of improvements. Humphrey 
VM. HGYS ceccssccoseeses aS ESS Wig Bent ose OS Sudiat acd Bio seiorere a soeeee 239 
The taxing power vested in the legislature is limited only 
by the constitution. Mercantile Incorporating Co. v. Junkin, 56). 
The maxim, “Ezpressio unius est exclusio alterius,” does not 
apply in the construction of constitutional provisions regu- 
lating the taxing power of the legislature. Mercantile In- 
corporating Co. UV. JUNKIN 2... ccc cece ccc cece cece ectees 661 
The grant of a charter to a corporation does not exempt 
it from an occupation tax. Mercantile Incorporating Co. 
De. DUNKIN 90s heise torareigrare GAC eal ehh, Sie Wie a SOO aus Biba W'S eS 561 
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Taxation—Concluded. 
6. Ch. 25, laws 1909, providing for the levy of an occupation 
tax on corporations, held not violative of sec. 1, art. IX of 
the constitution. Mercantile Incorporating Co. v. Junkin.. 561 


7. An action to redeem from a tax lien may be maintained 
against the purchaser under a void decree and those claim- 
ing under him. Herman v. Barth ..........0005 eecereee 122 


Tender. See QUIETING TITLE, 1, 4. 

Where a creditor prevents payment by wrongfully refusing to 
accept the amount due when tendered, the debtor is en- 
titled to a reasonable opportunity to comply with a subse- 
quent demand. Security State Bank v. Waterloo Lodge.... 255 


Trial. See APPEAL AND ERRoR. CRIMINAL Law. INSURANCE, 6. 
LANDLORD AND TENANT, 8. MASTER AND SERVANT, 8. STAT- 
UTE OF FRavps, 3. 

Where the evidence on a material issue is conflicting, held 

error to direct a verdict. Tarnoski v. Cudahy Packing 

COs isso eink Ss Seid ale eae ete ON ake hand ane Segre aoe ae ina LAT 


2. Where both parties request the court to direct a verdict, 
they waive the right to trial by jury. Dorsey v. Wellman.. 262 


al 


3. The giving or refusal of cautionary instructions held 
to some extent in the discretion of the presiding judge. 
Hoskovec v. Omaha Street R. CO... . ccc cece cee eee eens 295 


4. Refusal to instruct that the jury should not be influenced 
by the fact that the plaintiff was an individual or the de- 
fendant a corporation, held not error. Hoskovec v. Omaha 
Street: Fe. CON 1b coho ease hs edie oes, Seeah eaten meas tedden: wea hae axe 295 
6. An instruction that, if a witness had knowingly sworn 
falsely, the jury might disregard his testimony, except as 
corroborated, held not prejudicially erroneous. State v. 
OMRGUTKES 5a 315 sie Beeps 68h ay (a AT a ar ealarele” aye Bele eens ar etele hi aenne.s 639 
6. Where the court has properly instructed on all the issues, 
it is not error to refuse additional instructions. Carlon v. 
City Savings Bank 1... ccc cece ccc cece cee eee eee eeeees 659 
7. The giving of an unnecessary or inappropriate instruction 
is not ground for reversal where not prejudicial to the com- 
plaining party. Carlon v. City Savings Bank ........ ee 659 
8. Where an action for broker’s commission was tried on the 
theory that a written contract was the basis of the action, 
held proper to instruct the jury with reference thereto. 


Myer $s: Os MOOT: iiie8 Lo oe Sowers hte ea eee aes ees ee ade T15 
9. Where the evidence is conflicting, the weight to be given 
to that of any witness is for the jury. Myers v. Moore.... 715 


10. Questions of fact on conflicting evidence are for the jury. 
Hoskovec v. Omaha Street R. Co.....cseeevees pigtsterenn foe 298, 
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Trusts. See MortTcacEs, 3. VENDOR AND PURCHASER, 4. 


Variance. See APPEAL AND Error, 44, 45. 


Vendor and Purchaser. 


1. 


A written offer to buy or to sell real estate does not be- 
come binding until accepted unconditionally. Sennett v. 
MCUs Wind iiet oda hs 5 A eDinas exes ee Beds aebed san es 


. Where one is induced by fraud to purchase land, and with 


full knowledge of the facts treats it as his own, he thereby 
ratifies the transaction. Hammond v. Patterson........ 


. In an action on notes for the price of land, held error to 


refuse plaintiff relief if defendant’s answer admits there 
is some indebtedness. Hammond yv. Patterson..........+.. 


. The word “trustee” following the name of a grantee in a 


deed is notice sufficient to put those dealing with him con- 
cerning the property on inquiry as to the trust. Snyder 
v. Collier ...... Sand aaetds agate These endl ereevatilonartpalneh ste eather ora te Menem 


. A purchaser with notice stands in the place of his vendor. 


Barney Vv. CROMVCTION: 4.6 sie ce Nee EEA Kae Eee 


. One purchasing land with knowledge that another has a 


contract of purchase thereof is not a bona fide purchaser. 
Barney v. CRAMDBCTIGIN Loewe ccc rece ec ceee eee e nee neetes 


Waters. See INJuNcrion, 1. Muwnicrpar Corporations, 8-10. 


1. 


2. 


Right of flowage of lands may be acquired by uninter- 
rupted adverse possession and user. Gross v. Jounes...... 


One who constructs on vacant lands of the United States 
works of irrigation, and secures the approval of the state 
board of irrigation, has a vested right under secs. 2339, 
2340, Rev. St. U. S. Rasmussen v. Blust .........--0 00 2 
Where irrigation improvements are made with the consent 
of an entryman on lands of the United States, and the en- 
tryman thereafter relinquishes his entry or it is can- 
celed, and such improvements are in actual use with the 
approval of the state board of irrigation, a subsequent en- 
tryman takes subject to a right of way for the ditches and 
the use of the land covered by reservoir. Rasmussen v. 
BUUaE ska hc cee RSE VES GEES area hese ERROR Rees 


. The failure of an irrigator to file a map in the land office 


and to secure the approval of the secretary of the interior 
held not to destroy the privileges protected by secs. 2339, 
2340, Rev. St. U.S. Rasmussen v. Blust..... 0. cece c ee nee 


. A deed by an entryman, before final receipt, of a right of 


way over, and the privilege of constructing a reservoir on, 
his lands, will not vest the grantee with any right against 
a subsequent entry, unless the grantee, before the last 
entry, has constructed such improvement and is using it 
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Waters—Concluded. 


10 


Sad 


under such circumstances as to entitle him to protection 
under the laws of the state. Rasmussen v. Blust......... 


. Water flowing in a well-defined watercourse may not, ‘ex- 


cept under the power of eminent domain, be diverted on 
lands of an adjoining proprietor. Kane v. Bowden........ 


. A person may not, except under the power of eminent do- 


main, discharge surface waters through an artificial ditch 
in unusual quantities on lands of an adjacent owner. Kane 
WD. BOWDEN %: cote seea G0 B 5ik w Moa te ie Rese Sid abe ew. Ssh ecao Wiel ia gl ae 6 


. Order of county board establishing boundaries of irriga- 


tion district under sec. 2, art. III, ch. 98a, Comp St. 1903, 
held conclusive as to the lands included therein being 
benefited, Lut not as to whether such lands cannot from 
some natural cause be irrigated. Sowerwine v. .Central 
Irrigation District ......... 6 fay aeretanipeh ore wats, oho caGiiocale, bias a Sy devene 


. After an irrigation district has been organized, the statu- 


tory procedure under ch. 93a, Comp. St. 1903, for detaching 
lands, other than those which cannot from some natural 
cause be irrigated, is exclusive. Sowerwine v. Central Ir- 
TUG AUTON: DUStrict aie aise gies ove Sieie: soar ds Hieiebro™ sdieisie hve ese Sere sree 
Where a landowner seeks to have land detached from an 
irrigation district, he must show that from some natural 
cause it is nonirrigable or expressly exempt by statute. 
Sowerwine v. Central Irrigation District ....ccccc ve cccees 


See PLEADING, 1. POWERS. 
Prcevision in a will prior to the enactment of ch. 49, laws 
1907 (Ann. St. 1907, sec. 4901 et seg.), held to give the 
widow the net income for life from one-third of the estate. 
In re Estate of Manning ..cccccccsccccvecccracsnncceens ‘ 


. Where an executor is directed to divide the estate and to do 


so necessitates a sale of real property, a power of sale 
held thereby given the executor. In re Estate of Manning, 
Prior to the enactment of ch. 49, laws 1907, the widow of a 
testator did not have the right by electing to take under 
the law, and not under the will, to inherit his personal 
property as though he had died intestate. In re Estate of 


power of disposition carries the fee. Loosing v. Loosing.. 
Where there is a devise of a life estate only with power to 
dispose of the remainder to described individuals, the ex- 
press limitation for life will control the power and prevent 
it from enlarging the life estate to a fee. Loosing v. Loos- 
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Wills—Concluded. 
6. While subsequent provisions in a will will not take from 
an estate in fee simple qualities inseparable from it, they 
may operate to define the estate given, and show that what 
without them would be a fee was intended to be a lesser 
estate; but, if the entire will shows the estate first granted 
was intended to be a fee, subsequent clauses restricting 
alienation are inoperative. Loosing v. Loosing........ .. 66 
7. A district court cn appeal from the county court has power 
to construe a will, but neither court has jurisdiction to re- 
voke in part the probate of a will. Higgins v. Vandeveer.. 89 
8. In giving effect to a bequest, the entire will should be ex- 
amined to ascertain the intent of testator. Fauber v. Keim, 217 
9. A legatee by exercising an option to take testator’s land at 
its appraised value, held not to have obligated himself to 
pay more than the appraisement. Fauber v. Keim........ 217 
10. Bequest held a charge on certain realty. Fauber v. Keim.. 217 
11. If possible without violating well-settled rules of law, effect 
, must be given to every word in a will. Schnitter v. Mec- 
ManamMan ..csccsvesoees sbtetace adelante ten nese hahaa ay eae. 887 
12. Executory devise of real estate after the death of the first 
taker without issue, held to mean a definite failure of issue. 
Schnitter v. McManaman ...cccccccccvcvcessvene oheweearee OSL 
13. Though subsequent provisions in a will will not prevail to 
cut down an estate in fee simple, they may operate to 
define the estate devised, and show that what without them 
would be a fee was intended to be an inferior estate. 
Schnitter v. MCMaAnamMan oo. ceccccc ccc cece ccc ceccnvenseee 337 
14. Provision in a will held to vest in testator’s son a base 
fee, and that on the son’s death the testator’s daughter took 
an estate in fee simple. Schnitter v. McManaman........ 337 


Witnesses. See Bastanpy, 3. 
Cross-examination must be confined to matters stated by the 
witness on direct examination, and to questions tending to 
affect his accuracy or credibility. Citizens Bank v. War- 


